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ERRATA. 





Page 7-5, Line 33—For ‘Willingly and Unwillingly', Read Wittingly and 
i Unwittingly. ‘ 
Page 10, footnote—for * LL.R. Cale.’, Read LL.R. 33 Calc. 
Page 499, footnote—Jor ‘ Barh.', Read Behar. 
Page 7r5, Line r—For “The Cess Act (Contd.)” Read “ Chaukidari 
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Line 32—Wor ‘Contret’ Read “ Contract.” 
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APPELLATE CIVIL. 
Before Sir Lawrence Jenkins, K. C. 1. E, Chief ad a > 
Mr. Justice Chatterjee. 
EKABBAR SHEIKH AND OTHERS O1VIL. 
v. 1910. 
* 
e HARA BEWAH AND OTHERS. Novender, $ 5, 28. 
Res Judiwata— Previous suit for reni—Relatwnship of landlord and tenant— Doo 


Suit for khas possession 


i Where in a previous suit brought by the plaintiffs for rent, the question 
of relationship of landlord and tenant was directly raised and negatived, in a 
subsequent suit for khas possession, the defendants cannot plead tenancy. The e 
question is res judicata. . 


Appeal by the Defendants. 
Suit for khas possession. 


The material facts and arguments appear from the judgment 

of Jenkins C. J. e 
Babu Harendra Narayan Mitter for the Appellants. 
“Babu Mukunda Nath Roy for the Respondents. 


The following judgments were delivered : 


Jenkins C. J.—The suit out of which this second appeal 
arises was “one , brought efor &has possession of certain land. It 
was distnissed' by the Additional Munsifi, and on appeal this ° 
decree wag reverstd by the Subordinate Judge who directed that . 
the plaintiffs be put in £Zas possession of the land claimed on 
establishment of title to the same. From this decree the present 
appeal is preferred, and the only pdint argued*before us was 
whether the Court of appeal had erred in holding that the 
plaintiffs were entitled to maintain the suit for &has possessión 
against the defendants *on the ground of forfeiture by reason of 


* Appeal from Appellate Decree No. 2271 of 1908) againgt the Sacision of 
7 Babit-Adwaita Prasad De, Subordinate Judge of Mymqnsingh, dated the 
27th July, 1908, reversing that of Babu Nripendra Nath Guba, Munsiff, dated , 
the 46th Apri, 1908, . n . 
. ^ e 
ë a “e .* . «- 
s * 
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denial of the tenancy in a previous rent suit. Though these are ' 


the terms in which the contention is framed in the grounds of 
appeal it is not a precise statement of the real reason of the 
decision in the*lower appellate Court. That Court relied on 


e what was done,in a previous suit brought by the present 


plaintiffs against the present defendants for rent. In that suit, 
the defendants pleaded that there was not the relationship ef 
landlord and tenant alleged by the plaintiffs: And, not merely 
did they deny that relationship but they succeeded in pursuading 
the Court to hold that there was no such relationship, and in 
obtaining from the Court an adjudication to that effect. The 
issue of this relationship was directly raised in the former suit 
and it was negatived. The real ground, therefore, on which the 
plaintiffs base their claim in this suit is not that there was any 
forfeiture of any tenancy but that the Court could not try in 
this suit the matter which in the former suit had been diregly 
and substantially in issue between the parties, and decided by 
the Court ; that is to say, the relationship of landlord and tenant, 
The argument that to give effect to the plaintiffs! contention 
would be to disregard the provisions of the Bengal Tenancy Act, 
was based principally on the decisions in JDebirudds v. Abdur 
Rahim (1, Dhora Kairi v. Ram Fewan Kairi Mahton (2) and 
Srimati Mallika Dasst v. Ma&ham Lal Chowdhry (3). In 
the first and third of these cases, there was no, decision on the 
point to which the argument relates, merely an expression of 
opinion. In the second case, however, there was an actual decision, 
and it is claimed on the strength of the expressions of opihion in 
this decision that it is not open to us to uphold the decree of* the 
lower appellate Court, notwithstanding a line of decisions which 
go to support what was determined by the Subordinate Judge in 
this case. The last of these decisions is that of Shek Miadkar 
v. Rajani Kanta Kay (4), where all the'relevant ,cases are cited. 
What was said in Mallika's case (3) was based on' what was said or 
„decided in Debiruddi's casegand*Dhora's case. But turning ta those 
cases it becomes apparent from the facts that in neither of them 
could the plea of res judicata arise, for in Debirudadt’s case the 
denial of the relationship "was negatived, while in DAoxa’s case the 
suit was between different parties. Therefore, I venture to think 
that so far as this casecan be rested on the plea of res judicata 
those cases do pot touch the matter. The law of res judicata is 


(4) (1888) J. L.,B. 17 Cale, 196. (8) (1805) 3 O. L. J. 889. 2. 
(2) (1890) 1.1, B. 30 Calo, 10L (4) (1909) 14 O. W. N. 889. .: 
ee ts s E . »* ‘ 4 
e e. * 
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summed up in the Civil Procedure Code of [882 which was 
applicable to this suit at its institution—and section 13 contains 
an express prohibition to the effect that no Coutt shall try any 
issue in which the matter directly and substantially in issue has 
been directly and substantially in issue in a formér suit berween 
the same parties. I have been unable to ascertain on what 
ground we can disregard that plain statutory prohibition. There 
is fto conflict between this provision of the Code and anything 
contained in the Bengal Tenancy Act: as I have already 
indicated, the question is not whether a denial has worked 
forfeiture but whether the Court having negatived in a former 
suit, the relationship of landlord and tenant at the instance of 
the defendants, it is now open to the defendants to argue that 
that relationship should be established in his favour and that he 
should by virtue thereof be given the benefit of the provisions 
of the Bengal Tenancy Act. In my opinion, this case is 
gov@ned by the prohibition against the second trial of an issue. 
The plea of res judicata must prevail and I think that on this 
ground the decree of the lower appellate Court should be 
confirmed and this appeal dismissed with costs. 


Chatterjee J.—I agree. 
N. K. B. Appeal dismissed. 





Befose Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin, 
HUSAINARA BEGUM AND ANOTHER 


. . v 
- RAHAMANNESSA BEGUM AND ANOTHER." 


Debt, extinguishment of— Letters of administration, grant of, to ona of the 
mortgagess, effect of—Suit on mortgage to be brought against whom— 
Limitation Aot (XV qf 1877), Sec. 22—Trangfer of party—Addition of 
garty— Interest. of mortyage  debt— Assets. available to administrator— 
Payment to ond of two mortgagees, affect of. 

There is an exiinduishmeht of the deb if the person who is to receive the 

money is'aleo the person who ought to pay. T 
The doctrine of extinguishment of a debt by reason of the appointment 

of'a creditor as the administrator to the estate of his debtor, has no application 

unless the administrator has in his hands legal assets presently available; the 

existence of equitable assets, note presently available, does not qperate as a 

release or extinguishment of the debt, . 


* Appeal from Appellate Deores Na. 1344 of 1908, against the deoreg of 
F. Boe, Esq. District Judge of 24-Perganas, dated the 1üth May, 1908, effirming 


that of Babu Pankaj Kumar Ohatterjee, Munmif of Alipur, dated the $ra” 
. . 


Octobe tt 1907. 
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A payment to one of two joint mortgagees does not necessarily operate as a 
discharge of the dgbt 1n 80 far as the other mortgagee is concerned. 

The appointment of one of the mortgagees as administrator to the estate 
of the mortgagor, does not extinguish the right of action of the mortgagee 
other than the one who was 80 appointed administrator and has assets in his 
handa sufficient to satisfy his share of the mortgage debt. 

. 

The mortgagee other than the mortgagee administrator,i8 bound to bring 
his sult, not against the heirs of the mortgagor but against the administrator in 
whom the estate of the mortgagor is vested. 

A suit, though ít was ¢ommenced by one mortgagee, is not improperly 
framed, when the co-mortgagee is joined as a proforma defendant, who 18 
thus afforded ample opportunity to have his name transferred to the category of 
the plaintiff, The transfer of the name of a proforma defendant from the 
category of defendant to that of the plaintiff cannot be treated as thé addition 
of a uew plaintiff within the meaning of section 22 of the Limitation Act. 

An executor or administrator is bound, if he has assets in his hands, to 
satisfy his own debt ; but if, as a matter of fact, he omits to do so, the debt will 
not be extinguished. No interest should be allowed on the mortgage debt from 
the date when sufficient assets became available to the administrator for rÉpay- 
ment of the mortgage money. 


Appeal by the Defendants. 
Suit to enforce Mortgage Securities. 


The material facts and arguments appear from the judgment. 
Babu Atul Krishna Roy for the Appellants. 
Babus Ram Chunder Mojumdar and Chandra Sekhar 


Banerjee for the Respondents. , . . 
© GA V. 


The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal op behalf of the defendants 


ina suit to enforce two mortgage securities. Thereis no 
controversy as to the circumstances under which the plaintiffs 


seek to recover the disputed amount, and they may be briefly = 


narrated. Onthe 9th June, 1894, Akbar Sheko, the father of the 
two defendants, executed a mortgage Bond in favour of one Amir 
Jan. The principal sum advanced was Rs, 200 and ‘carried interest 
at the rate of 24 per cent, pêr annum. The'loan wis repayable 
on the 16th October, 1894. Onthe 14th September, 1894, the 
mortgagor executed a second mortgage in favour of Ali Asgar 
and Ali Naki as security for a loan of Rs. zoo which carried 
«interest at the same rate and was made „repayable on the 14th 
March, 1896. Onthe 17th February, 1896, Amir Jan, the 
first mortgagee, transferred his security to the second mortgagees 


mortgageés thus became the holders of both the first dnd the 


. 
* . 


The result was that the second ^ 
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second securities, On the 3rd July, 1896, the mortgagor 
Akbar Sheko died, leaving as his heirs, an infant daughter and 
an infant son who are the defendants in thg present litigation. 
Immediately after this, Ali Naki, one of the mortgagees, who 
was apparently relatede to the mortgagop, was, upon his own 


application, appointed guardian of the person and property 


of the infant son and daughter of the mortgagor. In 1897, Ali 
* Naki also took out letters of administration to the estate of the 
mortgagor. The materials on the record indicate that at the 
time of the institution of the present suit, he had not ceased to 
actas administrator, though on the 2nd March, 1906, he was 
discharged from his office of guardian of the person and property 
ofthe infants. On the 11th Ostober, 1897, the other mortgagee, 
Ali Ashgar, died. Ali Naki, who was related to him, took out 
a succession certificate to collect the debts due to his estate ; but 
in 1902, the plaintiff took out letters of administration. On the 
€;2nd October, 1906, thatisa few days before the expiry of 
twelve years from the date on which the mortgage money due 
under the first security was repayable, the plaintiff, as 
administratrix to the estate of Ali Ashgar, commenced the present 
action for recovery of Rs. 1,524 upon both the securities. She 
joined as defendants the son and daughter ofthe mortgagor 
Akbar Sheko. She also joined asa proforma defendant the 
co-mortgagee Ali Naki,upon the allegation that he had refused 
to join as a «plaintiff. The mortgagee, thus made a proforma 
defendant, pleaded that he had always been ready to join the 
plaintiff, whereupon, on the goth December, 1906, his name 
was transferred from the category of proforma defendant to 
that of plaintiff. The claim was resisted by the son and 
daughter of the mortgagor, substantially ou four grounds, namely, 
frst, that the claim was barred by limitation ; secondly, that the 
suit was not properly framed, as it ought to have been instituted 
against the administrafor' Ali Naki; thirdly, that the mortgage 
debts had. been extinguished,,inasmuch as administration to 
the estate af the mortgagor hłd keen granted in favour of pne 
ofthe.two mortgagees, who as administrator received ample 
funds for repayment df the debt ; and, fourthly, that even if the 
principal sdms were shown to be recoverable, the claim for 
interest could not-be sustained. The original Cqurt overrul 
all these contentions,and made the usual decree for sale against 


the defendants. Upon appeal, the learned District Jydge has - 


affirmed this decision. The defendants have, now appealad to 
e d 
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this Court, and on their behalf, the decision of the District 

Judge has been assailed on four grounds: namely, frst, that 

the effect of the gragt of letters of administration to one of the 

_mMortgagees was to extinguish the entire mortgage debt; 

secondly, that the claim,could not be sustained against the heirs 

‘of. the mortgagor,so long at any rate as the administration 
continued in force ; ¢htrdly, that the claim, is, in part at least, 
barred by limitation, because if the plaint is deemed to have 

been presented on the day when Ali Naki was transferred from 

the category of defendant to that of plaintiff, the suit was 
clearly instituted after the lapse of twelve years from the due 

date on the first mortgage; and, fourth/y, that even if all these 

objections fail, the plaintiffs are not entitled to claim any intelest 

on the mortgage securities after the date of the appointment of 
Ali Nakias administrator to the estate of their father and as 

guardian of their own persons and properties. 

In support of the first ground taken on behalf of thee 

appellants, it has been argued that if a creditor takes out 
letters of administration to the estate of his debtor, although 
this alone may not operate as an extinguishment of the debt, 
ifthe debtor has assets which the creditor may retain to pay 
himself, it is an extinguishment, for possession of assets amounts 

to payment. This contention has been sought to be supported 

by reference to a passage from Williams on Executors, tenth 
edition, Vol. I, page 1058 and to the decision in, Wankford v. 
Wankford (1). This position need not be controverted, and may 

ebe maintained on the principle that there is an extinguishment, 
of the debt if the person who is to receive the money is also the 
person who ought to pay. To put the matter in another way, 
if there are no assets, the administrator is not the person who 
ought to pay, though he isthe person that is to receive the 
debt, which is thus not extinguished except upon the supposition 
that the administrator has assets which Ne may yetain to pay 
himself. The doctrine would be,applicable to this case, notwith- 
standing the decision in Bings v* Nichols Xa) aid Dexter y 
Arnold (3), because inso far as the estate vested in an adminis- 
trator in this country is concerned, theres not, in this respect, 
a distinction befween real ‘estate and personal estate. The 
gestion, howaver, which requires considefation, here is, whether’ 


this doctrine is applicable when the person who takes out 
£ administration i is one of two joint creditors. The learned vakil 


(1) (1698) 1 Ralkeld 299 (804-5,) 91 E. R, 2605. . 
(2) (1866) L. R3 Eq. 258, f 
. (8) (1823) 8 Mason 284, 7 Fed. Oas, 580. . : : 
. ee » e 
e e 
oe " PL . 
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for the defendants appellants hasinvited us to give an affirmative Orvn. 
' answer upon the authority of the deci8ions in Lowe v. 1910. 
Feskett (1), and Richards v. Molony (2). The first of these cases 
is clearly distinguishable, and is an authority for the proposition e 
. š . . Rahamandêksa 
that the doctrine of extinguishment of a debt by reason of Begum, 
the appointment of a creditor as the administrator to the estate MK M J, 
*of his debtor, has no application unless the administrator — 
has in his hands legal assets presently available ; the existence 
of equitable assets, not presently available, does not operate 
as a release or extinguishment of the debt. No doubt, in that 
case’ whereas two persons were appointed executors, the 
debt was payable to one of them only; but the decision was 
founded on the ground that the assets of the testator which 
came into the hands of the creditor executor, were not legal 
assets presently available, and the rule could not be applied 
that “if the testator makes his creditor his executor, the action 
shall be released, but the debt remains for which he may 
retain.” The second case, however, Richards v. Molony (2), 
upon which the learned vakil for the appellants relies, does 


] Husainara Begum 


appear to support his contention. In that case, it was ruled e 


by Lord Chancellor Brady that the principle, that where the 
obligee in a bond becomes executor of the obligor and receives 
assets adequate to discharge the debt it is extinguished, is 
applicable where one only oftwo obligees is appointed one of 
several executors of the obligor; it was further ruled that 
this principle prevails in law as well as in equity, and is applicable 
albeit the obligees are trustees, It is to be observed, however, 
that although this case is mentioned as an authority in Williams e 
on Executors (Vol. I, page 1059) it has been subsequently 

overruled by the Judicial Committee of the Privy Council in 

Ireland in«the cgse 'of In re Carew (3). There an obligor in a 

bond, , with aatice of ‘the trust, appointed one of the two " 
obligees,, who Were trustees, as emcutors, and devised his real - . 
estave to him subject to his *debm. The executor received 
personal assets sufficient to pay the bond debt, but wasted them. 
' It was ruled that the debt was not extinguished and might be 
enforced against the real estate. Blackburn J., who delivered the 
opinion of the Judicial Committee held, with the toncurrence we 
‘of Lord Chancellor Bgady, Monahan C. J. Keatinge J.,*and 
Napier J., that the case of Richards v, Molony (2), pad been 


n (1856) 16 O.B 500,100 B. B. 818. — (2) (1850) € Ix«0h. Bep. 4. 
(8) (1854) ¢ Ir, Ch. Rep. 112, 


€ 
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Orvib. erroneously decided. This conclusion was founded on the ground 
1910 that as payment towne of the creditors trustees could not operate ' 
ee to release the debtor, there could not be constructive satisfaction 


B : 
HE um of the rights of *thgse beneficially entitled to the money, 


Babamannena merely because ong of the trustees had been appointed executor 
— ofthe debtor. In our opinion, this view is mainfestly well 
Mookerjes, J. 


founded on principle. The learned vakil for the appellants 
‘has, however, contended upon the authority of the decision 
of the Madras High Court in Barber v. Ramana (1), that where 
there are several persons who on the face of the instrument of 
mortgage are joint-creditors, payment to one of them is a good 
discharge as against all, [Jones on Mortgages, section 135; 958.] 
This proposition, in our opinion, is too broadly formulated. As 
was pointed out by this Court in the case of Harihar Pershad v. 
Bholi Pershad (2), when a claim is on a money bond to two or 
more obligees, the presumption at equity is that the obligees aw 
tenants in common, and not joint tenants of the debt, with the 
consequence that the discharge by one obligee cannot be set up 
as a defence as against the other obligee suing for his share of 
the debt. The principle applicable to the case before us appears 
to be that payment to one oftwo joint mortgagees, does not^ 
necessarily operate as a discharge of the debt in so far as the 
other mortgagee is concerned. Equity presumes that several 
persons together making an advance upon the security of a 
mortgage have separate interests in the money, and accordingly 
e withholds relief from the mortgagor when in disregard of the 
terms ofthe proviso for redemption, he has made a paymént to 
one mortgagee and not to both. Matson v. Dennis (3), Vickers v. 
Cowell, (4), Smith v. Sibthorbe (5), Fowell v. Brodhurst (6), 
which must be taken to have considerably shaken the authority 
of Wallace v. Kelsall (7). In the case. Before .u8, we must 
apply the doctrine stated by Wills Jọ, Mm “Steeds, v. Steeds (8), 
ee . citing from Lord Alvanley M, R., in Morley v: Bind (9), that 
although the mortgagees take a*joint security, each means to 
. lend his own money and to take back his own. There is 
nothing to indicate that the intention of the parties was that" 
each of the persons in whose favour the mortgage*obligation was 
of Created, was a creditor for the whole. * Consequently, it cannot 
(1) (1697) I. L. R 90 Mad. 461. (3) (1864) 4 DeG. J. & S. 345, 46 E B.952, — 
(2) (1807) 6 C. L. J 883 (394). (4) (1839, 1 Beav. 529, 48 E. RB. 1046. 


(ye (1887) Jh Ob. D, 732. ° — (T) (1840) 7 M. & W. 261, : 
(6) (1901) 2 Ob, 460.¢ (8) (1889) 22 Q. B. D 587, 66 R. R. 707. ° 
. AN (9) (1798) 8 Ves, Jun, 620,80*E, B. 1192. | : 
: fi AN 
ee . e? $ 
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be presumed that the payment to one would liberate the debtor 
against all the creditors ; on the other hand, ‘the presumption 
is that each was a creditor for his own share ‘and could not give 
a discharge for the whole obligation. Sitaray v. Shridhar (1), 
and Tamman Singh v. Lachhmin (2). On ‘principle as well as on 
authority, therefore, we must hold that in the case before us 
the appointment of one of the mortgagees as administrator to 
‘the estate of the mortgagor, did not extinguish the right of 
action of the mortgagee other than the one who was so appointed 
administrator and had assets in his hands sufficient to satisfy his 
share of the mortgage debt. The first point urged on behalf 
of the appellants must, consequently, succeed in part, that is, in 
so far as the mortgagee administrator Ali Naki is concerned, but 
it must be overruled in so far as the representative of the 
other mortgagee is concerned. 

In so far as the second ground urged on behalf of the 
appellants is concerned, it has been argued that the mortgagee 
other than the administrator who alone, in the view we take, is 
competent to sue to recover his share of the mortgage money, 
was bound to bring his suit not against the heirs of the 
‘mortgagor but against the administrator in whom the estate 
of the mortgagor is vested. This argument is, in our opinion, 
well-founded. The effect of the appointment of Ali Naki as 


administrator to the estate of the deceased was to vest in him, 


tle estate under section 4 of the Probate and Administration 
Act of 1881. The object of the mortgage suit is to cut off the 
equity of redemption which is now vested in the administrator 
as the legal representative of the mortgagor. He is, besides, 
the person in possession of funds by means of which the 
mortgage debt may be satisfied. It is difficult to appreciate 
"how, under these cjrcumstances, the claim may be enforced against 
the son'and Gaughtenof.the mortgagor. It may be conceded 
that “under” Qrder 31, Rule 1 of the Civil Procedure Code of 
1908, ineall suife concerning property vested in an administrator or 
a trustee, although the administrator represents the beneficiaries, 
and it is consequently not ordinarily necessary to make them 
parties to the&suit, yet the Court nfay, if it thinks fit, order 
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. v 


Bahamannessa 
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Mookerjes, J. 


them or any of them to be made parties. This clearly, 


contemplates cases where, for instance as in Clegg v. Rowland (3), 


- e 
(1) (1903) I, L. R. 27 Bom. 292. 5 Bom. L. R. 91. s ay oe 
(2) (1904) I. D. R. 36 AlL 318. | 8 
"(3) (1866) L. B. 8 Eq. 878. $09] S? 
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Or. the trustee is wholly eraai qn the cabe, ‘or as in Beresford | 
1910, v. Ramasubba (1), the trustee has-am interest adverse to that 
Husdhars Bogum of the beneficiary. | But clearly in the case before us, there is 
v. * no conceivable reason why the moftgagee other than the 


es ea Administrator should not seek to enforce his security against the 
‘Moohertea J. property in the hands of the administrator. Reliance was 

— placed by the learned vakil for the respondents upon the case 
of Francis v. Harrzson (2), where it was ruled that a mortgagee 
who is a trustee of his mortgage for the beneficial owners of the 
mortgage money, and who has become bankrupt, cannot, as 
defendant to a foreclosure action by a prior mortgagee, properly 
represent the beneficiaries, who are necessary parties to the 
action, notwithstanding Order 16, Rule 8 of the Rules of the 
Supreme Court, 1883. This principle has clearly no application 
to the circumstances of the case before us. But it is worthy 
of remark, as pointed out in the case of Faggeswar v. Bhuban (9, 
that since the date of this decision, the rule in England has 
been modified so as practically to overrule it. We must hold, 
therefore, that the suit has been improperly framed; and can 
not be maintained against the son and daughter of the mortgagor. 
The objection was urged by the defendants.at the earliest 
possible stage of the proceedings, but was overruled on erroneous 
grounds, and it was supposed that the cases of Morley v. 
Morley (4) and Francis v. Harrison (2), justify the frame of the 
| suit, It is impossible at the present stage to make the 
t administrator a defendant to the suit, because any «uit now 


Cy 

~ ^x 
P) 
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AN instituted against him would be successfully met by the plea of 
e | limitation. We, therefore, allow the second objection to prevail 
,and hold that the suit is not maintainable againt the heirs of the 
mortgagor, because the administrator has not been joined as 


SITY OF cy 


> M 
REMOVED 


party defendant. 1s ds 
/ In so far as the third point taken on behalf ofthe appellants 
* es is concerned, itis unnecessary to consider it ip detail in the 
po. wew we take of the first end “second grounds ; -but we-may 
T observe that there is obviously no substance .in this 
objection. What is contegded by the learned vakil for the ` 
appellants is that on the date the proforma defendant had his 
P nane trausférred from the category of defendant to the category 
of phintifi the claim was barred by limigation in so far as the* 
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(3)«(1908) 3.0. Ly J. 206, I. L. R. Cale, 425 (499). Ad 
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f concerned, and should, to 


that extent, have Wet 4 jesed f- here is, however, no founda- 
tion for this contèðtioñ pf sought to be’ supported by the 
decision of the Full in the case of" Abdul Rahman v. 


Amir Ali (1). But that, decision, which relates to the case of 


. e 
substitution of an assignee as a party toa pending litigation, 


has clearly no application to the case before us. The decision 
„of the Full Bench in Fyart Mohun v. Kedarnath (2), shows 
that the suit, though it was commenced by one mortgagee, 
cannot be said to have beenimproperly framed, when the 
co-mortgagee was joined as a proforma defendant who was thus 
afforded ample opportunity to have his name transferred to the 
category of plaintiff, Nor can it be contended that section 22 
of the Limitation Act operates as a bar, because as pointed out 
in the cases of Magendrabala v. Tarapada (3) and Khadtr 
Moideen v. Rama Natk (4), the transfer of the name of a proforma 
defendant from the category of defendant to that of plaintiff 
cannot rightly be treated as the addition ofa new plaintiff 
within the meaning of section 22 ofthe Limitation Act. We 
must consequently hold that there is no substance in the objection 
of limitation urged on behalf of the appellants. 

In support of the fourth ground urged on behalf of the 
appellants, it has been contended that even ifa decree for the 
principal amount can be made in favour of the  mortgagees, they 
ought not to be, allowed any interest from the date when, upon 
appointmént as administrator, one of the mortgagees had ample 
assets placed in his hands to satisfy the mortgage debt. In support 
of this proposition, geliance has been placed upon the case of 
Adams v. Gale (5). In the view we take of the first two grounds 
advanced on behalf of the appellants, it is unnecessary to decide 
this question. But we may point out that the contention is 
obviously, based on principles of justice, equity, and good 
conscience, and'is suppórted by the decision of the Supreme 
Court’ of the: | United States ig Page v. Lloyd (6) The 
majority"of the" Court there decided on the authority of Lord 
Hardwicke in Robinson v. Cumming (7), that an executor or 
: administrator was bound, if he had assets in his hands, to 
satisfy his, owa debt; but that if, asa matter ‘of fact, he had 


(1) (1907) 6 O. L J. 486 1."L R. 34 Oalc. 612. > 
(3) (1899; I.L R. 33 Oale 409. (5) (17110) 2 Atkyns 108 






(3) (1903) 80. L. J. 286° (6) (1881) B Peters 304,/ 

(4 (1892) I. L, B. 17 Mad 12. (7) (1742) *2 Atk. 409 
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omitted to do go, the debt ea not be extinguished, 
although he might if he paid debts not on interest, and 
emitted his owh to run on interest, disentitle himself 
to interest. It has been stated to us that at the time of 
the commencement df the present actión, one of the mortgagees 
was still in possession of the estate of the mortgagor as 
administrator. Á question may consequently hereafter arise 
whether it may not be open to him still to exercise his right of 
retainer. If such question arises, the position may possibly be 
maintained that no interest should be allowed upon the mortgage 
debt from the date when sufficient assets became available to 
the administrator for repayment of the mortgage money. 'It is 
unnecessary, however, in the present proceedings to adjudicate 
upon this matter finally. It is sufficient for us to hold that in so 
far as the mortgagee administrator is concerned, he is not 


.entitled to maintain this action, while in so far asthe other 


mortgagee is concerned, the suitis improperly framed ; it nfs 
been erroneously constituted, because he has sued not the 
administrator but the son and the daughter of the mortgagor 
who cannot be rendered liable so long as the estate continues 
to be vested in the administrator, In this view, the suit must 
obviously fail. We may add that we do not regret this conclusion, 
because it is plain from the circumstances that a desperate 
attempt has been made by the administrator and his co-mortgagee 
to prejudice the position of the infant repres&ntatives of the 
mortgagor. Though the administrator had assets in his hands 


.available for the full satisfaction of the mortgage debt, he has 
allowed the interest to accumulate, for fhe reason, no doubt, 


that the interest was atthe high rate of 24 per cent. per 


annum. The administrator should undoubtedly have satisfied 


the mortgage debt as soon as sufficient assets became available 
for the purpose, and no Court of justice will assist ‘him in his 
endeavour, through his co-mortgagee, torealise from the infants 


‘Rs. 1,524 when the principal $um advanced was only Rs. 400. 


The result, therefore, $ that this appeal must be allowed, 
the decrees of the Courts below discharged, and the suit ‘dismissed | 
with costs thrqughout. e 


A. T. M. 4 $ . Appeal allowed, 


^. 
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Before Mr. Fustice Woodroffe and Mr. Fustice Teunon. 
TARA PROSAD MONDAL * 


v. . 
KRISTO | PROSAD PANDA.* 
Lis pendens—Transfer of property Act (IV of 188%), "goo. 59— Transfer — 


Mortgage pending mortgage swit — Mortgage to pay off subsequent mortgagee— 


Hatinguishment of charge— Presumption, 


Where during the pendency of a mortgage suit, the mortgagor mortgaged 


the property to A to pay off subsequent mortgages created before the 
institution of the suit : 


Hold, that the mortgage to A was not affected by the doctrine of 
lis pendens. 


That in the absence of evilense to the contrary, the presumption was 
that A intended to keep those mortgages alive for his benefit, 


Appeal by the Plaintiff. 
Suit on Mortgage-bond. 
The material facts stated briefly are as follows : 

- The plaintiff brought a suit to recover Rs. 600 due on a reg- 
istered mortgage bond executed by the defendant No. 1, and the 
husband of defendant No. 2 on the 24 Asar 1305 for Rs. 200 the 
amount with interest was repayable within the month of Falgoon 
1306. They borrowed this sum of Rs. 200 in order to defray 
the expenses of the family and further to pay off the principal 
and interest that fell overdue in respect of debts due by them on 
three mortgage bonds executed in 1301, 1303, 1304, one in favour 
of the plaintiff ahd the other two in favour of other creditors, The 
defendants Nos. 1 and 2 executed a Kobala in favour of the 
defendant No. 3in Jaista 1308 and this was to pay the mortgage 
debt due on another mortgage bond executed in favour of 
another creditor on the 28th Chaitra 1304. The defendant No. 4 
is a mortgagee under a bond dated 25th Jaista 1298. He sued on 
this bónd in Magh 1304 and gota decree in execution of which 
the propeftie$ were sold and purchased by him. The bond in suit 
was executed during the pendency ofthe above suit brought by 
deféndang. 4. Neither the plaintiff nor the defendant No. 3 was 
made a party in the latter suit. ° 

The*Munsiff held that the plaintiff was entitled to fall back 
on thé mortgage bonds of the years 1$01, 1303 amd 1304 which 
were paid'off by the bond in suit. He decreed the plaintiff's 
suit and allowed him to sel the mortgaged properties after 


* Ap from Ap Hate Decree No. 3189 of 1908, against the decree 


‘of E. E. Forrester, Esq., )istriot Judge of Midnapuf, da ‘the 206 July, 1908, 


rewreing that of Babu Ram Dulal De Munsff of. we ta d h 
September lior. b, ntai, dated the 80th 
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redeeming the defendants 3 and 4. On appeal by the defendant 
No. 4, the District Judge allowed the appeal on the finding that - 
the plaintiff's bond was affected by the doctrine of ds pendens: 
The plaintiff appealed to the High Court. 

Babu Fatindra Nath Sen (for Babu Kalikisen Sen) for 
the Appellant. “The law as to lispendens as contained in 


“section 52 of the Transfer of Property Act cannot apply, 


as no new interest in the property mortgaged was transferred. 
By the execution of the bond in suit nothing was carved 
out of the property. The charges on the property as 
created by the old mortgage debts which this bond went to 
pay off continued to exist and remained unaffected. Those 
mortgages were not extinguished or destroyed. When there is 
no evidence to the contrary the presumption is that the plaintiff 
intended to keep those old securities alive for his own benefit. 
The Privy Council cases viz, Gokuldas Gopaldas v. Puranmal 
Premsukdas (1) and Sankar Sarup v. Mefomal (2) have laid down 
the above law. Refers to Alanganan Chetti v. Lakshmanan 
Chetti (3,) Gopal Chunder Sreemany v. Herembo Chunder 
Haldar (4). 

There has been subrogation of the mortgages. The plaintiff 
was rightly held entitled by the Munsiff to redeem defendants 
3,4; he was not a party to the suit brought by defendant 
No. 4, his right was not affected by the ultimate decree and 
proceedings in execution thereof. Refers to Privy Council case , 
of Umes Chunder Strcar v. Zahur Fatima (5) ; alMo to Har Pershad 
Lal v. Dalmardan Singh (6), Gangadas Bhattar v. _ Jogendra 
Nath Mttter (7). . 

Babu Sarat Chandra Khan (for* Babu Bidhu Bhusan 
Ganguly), for the Respondent.—Intention to keep the previous 
mortgages alive is a question of fact and ought to be enquired 


into. Refersto Mohesh Lal v. Mohant Bawan Das (8). By 


the mortgage of 24th Asar 1305 the old geourities were destroyed 
which the bond expressly purported to pay-off; moreover 
something also in cash was advanced under the pew bopd. The 
defendant No. 4 had preferdhtial title to redeem the  plairttiff's 
mortgage. JVidhiram Bandopadhya v. Sarbessur Biswas (9). 
Babu .Fatindra Nath e Sen in reply. It i is well settled that 


(1) (1884) I. L. B. 10 Calc. 1085. (8) (1889) i L. R. 18 Calo. 164. 


43) 1901)". L, R. 23 AU. 818. (6) (1905) L` L. B. 82 Calc. 891. 
(8) (1896) I. L. B. 20 Mad, 274. — (7) (100%) 11 0. W. N. 4(8. : 
QU (1889) I. D.R, 16 Qalo. 528. (8) (1888) L. R. 101. A. 62. 
. - (9) (1909) 14 O. W, N. 439. a. 8 
e | ° . . 
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_in the absence of any evidence to the contrary intention to keep 
the old mortgages alive is a presumption of law* The proposition 
rests on a very sound and reasonable principle. As is laid down 
in Gokal Das’s case (1) th rule is that a man should be assumed 


to have acted according to his interest when be has the right to 


act in either of two ways. The bond in suit should be construed 
as afresh security on the property for the old debts and a 
fresh advance. Gopal Chander Sreemany v. Herembo Chunder 
Haldar (2). The matter to look at isto determine whether the 
old mortgages had been fully redeemed. Subrogation is by 
redemption; the plaintiff is subrogated to the rights of 
those creditors. Gurdeo Singh and others v. Chandrtkah 
Singh (3). He claims the right of subrogation. The plaintiff's 
mortgage being subsequent in date to that of defendant No. 4 he is 
entitled to redeem him. See sections 74 and 75 ofthe Transfer of 
Pfbperty Act. The plaintiff, being no party to the suit brought 
by defendant No. 4, is not deprived of his right to enforce 
his own mortgage and to sell the property subject to the right of 
the prior mortgagee. Refers to the Full Bench case of Dedendra 
Narain v. Ram Taran (4). 
The judgments of the Court were as follows : 


Woodroffe J.—The judgment of the Munsiff in this case | 


has been reversed by the District Judge, on the ground 
that the plaintif was not, by reason of the doctrine of As pendens, 
entitled to redeem the defendant No. 4. That doctrine, 
however, does not, in BY opinion, operate with that effect, 
because, although it is a fact that the plaintif’s mortgage was 
subsequent to and taken during the pendency of the mortgage 
suit instituted by the defendant No. 4, the monies lent on the 
plaintiff's mortgage went towards the payment of the prior 
mortgages which, though .subsequent to the mortgages of 
the defendant ‘No. 4, were prior to the mortgage suit of the 
defendants No. 4% There was, therefore, no new transaction nor 
dealittg with the property during the “pendency of the suit. Alf 
that happened was that the plaintiffs took over mortgages which 
had come intg existence prior to the mortgage suit of the 
defendant No. 4 and thereby became subrogated to the rights 
of those mortgages.” Those mortgagees obviously could nòt 
have been bound by the doctrine of 4s pendens, and the plaintiff, 
who took over those mortgages could not have beén so béund. , 


nm (1886 1. L. B 10 Calo, 1085 (1048). (8; (1207) 6 C. L. J. en. 
(2) (1889) J, L, B. 16 Oslo, 623. d (4) (1908; L L, B, 80 Oalo 599. 
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Orvin. Then, it bas been argued that we should come to the i 


— 


1910. conclusion that the plaintiff intended to extinguish those earlier. 
Tare Prosad Monda] securities which were paid off by the money which he advanced. 


v he abse e of evidence to the contrary, the presumption 
Ee pead pinap Cy noe absene Sondang, ep pi 
dan „is that he intended” to keep these earlier mortgages alive ter 
Woodroffe, J. 


his benefit. 

Another question has been raised before us in argument, 
that is, it has been contended on behalf ofthe defendant that he, 
as the purchaser of the property aud the holder now of the 
equity of redemption, stands in the shoes of the mortgagor and 
that he has a prior right to redeem over the plaintif. It is 
unnecessary to express any opinion upon this point, because 
that is a case which has never been made during any part of 
the proceedings. It is not found in the issues which were 
framed, nor discussed in the judgment of either of the 
‘lower Courts. l e 

In these circumstances I would set aside the judgment of 
the District Judge and restore that of the Munsiff, with costs. 


Teunon J.—I agree. 
A. T. M. Appeal allowed. . 


. 


Before Mr. Fustice Mookerjee and Mr. F ustice Carnduf. 


Orvi, NITYAMONI DASI * . 
1910. , v. 
May, 19. . - GOKUL CHANDRA SEN.* 
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Partition suit—Deores by consent amongst some of the parties, effect of — 


= 3 Compromise, validity of, if can be questioned in appellate Court, 
Where a deoree is passed by consent of parties, the question as to whether 
or not the compromise deoree is valid cannot be gone into on an appeal 
„against that decree. oe . 
. Biraj Mohini v, Chintamoni (1) followed. EL 
ME. When a suit is for partitio of joint property, E decree by consent 
eamongst some only of the parties canifot be maintained. '' ] . 
Appeal by the Defendants. . 
Suit for, Partition. e : 
a 
The facts of the case and arguments appear sut lant from 
the judgment. - 
f Appeal from Original Decree No, 424o? 1909, against the decree of 
, babu Mohim Ohuhder Sarkar, Subordinate Judge of 24-Perganas, dated the 
"19th August, 1909, 4 : . 
Y as (1) (1901) 5 C. w. N. 877 ] T 2 
. . A o EP er Bir Ni . Hi E m A P 
e * s 
bad * - é 
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Babus Ram Chunder Mojumdar and - Mokini Mohan 
. Chatterjee for the Appellant. 
Babu Monmotho Nath Mukerji for the Respondent. 


The judgment of the Court was delivergd by 


Mookerjee J.—This is an appeal on behelf of some of the 
defendants in a suit for partition of joint property. In the 
Court below, the parties put ina petition of compromise which as 
drawn up was obviously intended to be signed by all the plaintiffs 
and all the defendants. For some unexplained reason, however, it 
was signed only by some of the plaintiffs and some of the  defen- 
dants. This defect was apparently overlooked, and arbitrators were 
appointed to give effect to the terms upon which the parties had 
agreed. One of the defendants who did not sign the petition of 
compromise took objection before the arbitrator ; the result was 
that the arbitration fell through and the matter was brought 
bæk into Court. The Subordinate Judge then took up the 
matter for disposal, and on the 19th August, 1909, he held that 
as against the non-appearing defendant who had objected to the 
arbitration, the suit should be heard ex parte, and that as regards 
the other parties a preliminary decree should be passed in terms 
of the petition of compromise. The learned Judge then gave 
directions for the appointment of a Commissioner to make the 
partition by metes and bounds in accordance with these terms, 


` This preliminary decree is now challenged by several appellants 


who were all, except one, parties to the petition of compromise. 
The learned vakil for the respondents has taken a preliminary 
objection to the heartng of the appeal on the ground that 
the appeal is incompetent because it is directed against 
a decree made by consent. This objection is sought to 
be supported by the decision of this Court in the case 
of Biraj Moking Dasi y. Chintamont Dasi (1), where it was 
ruled that when a decree is passed by consent of parties, the 
question ag to whether or not the tompromise decree is valid 
cannot be gone into on an appeal Sgainst that decree. This” 
objection must prevail in so far as the appellants who were 
parties to the petition of compromise are concgrned, but it 
cannot take'effect in so far as the sixth defendant is concerned, 
who did not join im the compromise and against ‘whom tHe 
decree has admittedly been made ex parte. His contention is Hat 
the decree as against him should have been baseđ on the merits, 
‘of the case and ought not to have been passed \ the terms of 
. - — (0) (901) 5p. W.N, 877, 
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the petition of compromise of the other parties tothe suit. This 
objection is obviously well-founded. It is suggested that the 
Subordinate Judge has gone into the merits of the case and has 
come to the conclysion that the arrangement acceptable to the 
other perties was so just that a decree ought to be made in 
accordance therewith even as against the sixth defendant. The 
Subordinate Judge, however, has done nothing of the kind 
suggested ; he has obviously made a decree against the sixth 
defendant on the basis of the petition of compromise the terms 
of which had been agreed to by the other parties only. 

The result therefore is that while the appeal of all the 
appellants except the sixth defendant is dismissed, that of the 
sixth defendant is allowed. The decree of the Subordinate 
Judge must be set aside and the whole case retried, because, as 
this is a suit for partition of joint property, a decree by consent 
amongst some only of the parties cannot possibly be maintained. 
The appellants, however, whose appeals are dismissed, must pay 
the respondents their costs of this appeal. The sixth defendant 
must pay his own costs of this Court. We assess the hearing 
fee at Rs. 300. 


A. T. M. Appeal of Defendant No. 6, allowed : 


Appeal of others, dismissed : 
Case remanded. 





Before Mr. Fustice Mookerjee and Me, Fustice Carnduff. 


BASIR GAZI 
v. 
GRIJA NATH ROY CHOWDHURY.* 


Evidence, admissibility of—Oopy of map — Original not, produced and not 
accounted for—No objection in first Court Objection, it entertainabla in 
appellate Ooxrt, e 


e An objection as to the admisaibilitf in evidence of a copy of 5 dogument 
which is relevant, should be taken at the earliest possible stage before the 
Court of first instance, : 


Where no objection was taken to the report of the Commissioner (which was 
based upon's copy ofa map) before the trial began four months after the 
filing of the report, it was not open to the party against whom the copy was nes 

. 
* *Àppeals frog Appellate Decrees Nos 665 and 666 of 1908, from Hs 


decision of Babu S. Ganguly, Subordinate Judge of Khulna, dated the 
8th January, 1908, affirming that of Babu Promotho Nath Bhattaoharji, 


: M'unsiff of Satkhire, lated the 16th December, 1906, 
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to contend in the appellate Court that the non-production of “the original was 


not duly explained. | e 


Appeal by the first Defendant. ° 


Suit for recovery of , possession of land. 
. . 
The facts of the case and arguments appear sufficiently from 


the judgment. 
Babus Dwarka Nath Mitter (for Babu Debendra Nath 
Ghose) and Narendra Chandra Bose for the Appellant. es 
Babu Tarak Chunder Chakrabarti for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first 
defendant in a suit commenced by the respondents for recovery 
of possession of land, and in the alternative, for assessment of 
rent thereon. The Courts below have concurrently made a 
decree for rent in favour of the plaintiff. The first defendant 
Ms now appealed to this Court, and on his behalf two objections 
have been urged against the decision of the Subordinate Judge ; 
namely, frst, that the finding of the Courts below upon the 
question of title is based upon evidence not admissible in law, 
and secondly, that the question of limitation has not been 
properly decided. 

In so far as the first of these points is concerned, the facts 
are as follows. The dispute between the parties was, whether 
the land claimed by the plaintiffs were situated within the ambit 
of their estate Touzi No. 136, or that of the defendants Touzi 
No. 132. A Commissioner was appointed to survey the * 
properties. He based his report upon a copy of the map 
prepared at the time of the resumption of the estate. No 
objection was taken before the Commissioner as to the 
admissibility of the copy of the map produced. The Com- 
missioner submitted his report on the 1st August, 1906. No 
objection was.taken on behalf of either party to the report. 
The trial began on the 5th Decenfber, 1906, and the report of 
the: Commissioner together with fhe copy of the map were 


received in evidence without objection. In the course of 


argument, however, on behalf of the defendants, jt was contended 
that the "report of the Commissioner ought to be discarded 
inasmuch as it was based upon a copy of the map which was* not" * 
legally admissible in*evidence, as the non-production of the 


-original had not been duly explained» Thts objeetion was 


overruled by both the Coutts below, and in $ur „opinion, very 
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OIVIL. properly. It has been contended by the learned vakil for the 
1910. appellant, upon the authority of the case of Ralli v. Gan Kim. 

Base arl Swa (1), that it as not obligatory on the part of his client to 


"ME! * take any exception to the admissibility ofthe copy of the map 
a * before the Commissioher. Even if this be assumed to be correct, 
alo ie ia it is obvious that t was his duty to take the objection to the 
— admissibility of that evidence at the earliest possible stage before 
the Court of first instance, As already pointed’ out, the trial 
began more than four months after the report of the Com- 
missioner had been filed, and no exception was taken to the 
report of the Commissioner. It is clear that, under these 
circumstances, the Court of first instance properly refused to 
entertain the objection which was taken in the course of the 
argument, In support of this view, it is sufficient to refer to 
the cases of Akdur Ali v. Bhyea Lal Fha (2), Chamnaji Govind 
Godbole v. Dinkar Dhondev Godbole (3) Girindra Chandeg 
Ganguli v. Rajendra Nath Chatterjee (4) and Hridoy Krishna Das 
v. Prasanna Kumari Chowdhurant (5). The distinction between 
admission of evidence which is not relevant and consequently 
not admissible under any circumstances whatsoever, as in Miller 
v. Madho Das (6), and reception of evidence which is relevant 
e and would be admissible if certain conditions were fulfilled, is 
pointed out in the judgment of this Court in the case of 
Girindra Chandra Ganguli v, Rajendra Nath Chatterjee (4). 
In the case before us, if any objection had been taken to the 
report of the Commissioner before the trial began, it would have 
been open to the plaintiffs respondents either to produce the 
original map or to account for its non-production. In our 
opinion, there is no substance in the contention of the appellant 
that the decision of the Court below upon the question of title 
is based upon evidence not admissible in law. f 
In so far as the second contention is cóncernèd, it is equally 
groundless, It has been found by the Subordinate’ Judgé that 


ce 
` the property is waste and is, from time to timé covered with 
water. It has further been found that the defendants have. not 
been continuously in possession of the.disputed land for over - 
e 
(1) (1888) I. L. R. 9 Oalo. 939. ` 
e” AB) (18804 I. L. B. 6 Oalc. 666, 7 O, D. R. 497. 
(8) (1886) I. L. B. 11 Bom. 820. 
(4) (1897) 10. 44 N. 580. ° 
e (5) (1900) I. L. B28 Calo, 142, 
^ . (0 (1896) p. sb: A. 108, I. L. B, 19" All. 76, 3A 
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* twelve years, but that within this period the plaintiffs have been 


in possession for two years by the construction of dams. In 
our opinion, this finding is sufficient to meet the objection 


of limitation. b 


The result therefore is that the decree hade by the Court, 


below is affirmed and this appeal dismissed with costs. 

It is conceded that this judgment will govern appeal from 
appellate decree No. 666 of 1908, which is accordingly dismissed 
with costs. 

A. T. M. Appeals dismissed. 


Before Mr. Fustice Brett and Mr. Y ustice Vincent. 
GOBIND PRASAD 
vU. 


TEKNARAIN MAHTON AND OTHERS." 


Mortgage—Several mortgages—Suit on prior oxes— Maintainability, 
Where a mortgagee holding several mortgages on the same property 
brought a suit on the prior mortgages and applied for sale of the property but 
not subject to the last mortgage which he held and had not sued upon. 
Held : the suit was maintainable, 
Keshavram v. Hawohhoà (1), Dorasami v. Venkata Seshayyar (2) and 
Bhagwan v. Bhawani (3) distinguished. 
Appeal by the Plaintiff. 
Suit by the Mortgagee. 
The material facts and arguments appear from the judgment. 
Babus, Umakak Mukherji, Foy Gopal Ghosha, Buldeo Narain 
Singh and Chandra Sekhar Banerji for the Appellant. 
Babu Kulwant Sahay for the Respondents. 


The judgment of the Court was as follows :— 


*» 


The present appeal arises out of a suit brought by the plaintiff 
to enforce six ‘mortgage bonds, all covering the same property, 
and also for redemption of a prior mortgage held by the 
defendants Nos. 2 3 and 4, covering only a portion of this 
propesty. "te appears that the propert¢, the subject of these six 
mortgages, was a 3 anna 4 dam share of village Satnag appertain- 
ing to estate Rampur Teni. This share, on a partition of the 
village beimg made by the Collector, was converted into a 
separate estate in 1903 or 1904. In consequence some of the 


+  * Appeal from Original Decree No. 168 of 1908, against the decistor? of 
Babu Tarak Nath Datt, Subordinate Judge of Patan. dated | the 3Ist i January 
1908. 
(1) (1805) I, L,R 30 Bom. 156,, (2) (1901) 1. L. RB Mad. 108. 
(8) (1908) I. L, R. 28 All 14, 
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Ovi. earlier mortgages describe the property as a 3 annas 4 dam share - 
1910. of village Satnag appertaining to estate Rampur Teni, while those 
Gobind Prasad of later dates describe it as 16 annas of estate Towji No. 693. 


The defendant (No. 1, the mortgagor, did not dispute the 
_Mortgages or that the debts claimed thereunder were due from 
him but he pléaded that the clause relating to compound 
interest was not enforceable as it was in the nature of a 
penalty. The defendants Nos. 2 to 4 who are the purchasers of 
a I anna 4dam share out of the 3 anna 4 dam share of 
mouja Satnag, really contested the suit and they appear te 
have in their written statement raised every possible objection 
to the plaintiffs claim, alleging even that the mortgages  — 
were collusive and that the mortgagor had no title to the 
property mortgaged. Both parties went into evidence to 
support their respective allegations and the Subordinate Judge 
has dealt with the case in a very careful judgment. In 
first instance, he has considered the plea advanced by the 
defendant No. 1, that compound interest cannot be recovered 
and has held that that plea has no substance and that, under 
the terms of the mortgage deeds, the plaintiff is entitled to 
recover compound interest. That finding is not disputed in 
. this appeal as the defendant No. 1 has not appeared to contest 
the decision of the lower Court on that point. Tne Subordinate 
Judge has then dealt in detail with the objection taken by, 
the defendants Nos. 2 to 4 and has decided alf the issues raised 
on these points in favour of the plaintiff. In this appeal, the 
findings of the Subordinate Judge are only disputed with 
reference to his conclusion on issue No. "9. His conclusions on 
the other issues have not been assailed, The learned Subordinate 
Judge, however, after deciding all these objections in the 
plaintiff's favour held that the plaintiff's suit could not succeed, 
on the ground that, as the plaintiff bad a seventh mortgage over 
the same property subsequent to the six mortgages om which 
„the suit had been brought, therefore, he was Sound sto sue on 
that mortgage in the present suit and that, as he had omitted ‘ 
io do so, the suit must fail He accordingly dismissed the 
plaintiff's suit; but, hoMing that all the objections raised by — ; 
A the defendants were unsound, he ordered that the plaintiff shouig 
only pay one-half the costs in the suit. 
. The plaintiff has appealed and the nain point in support of 
vile appeal whi hás been argued isthat the lower Court Was ^ 
wrong in the fiew which it took that the plaintiff's suit was 


v. 
Teknarain Mahtor. 


_ 


e. . . 
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. not maintainable by reason of the fact that he had not included 
in it his claim under the seventh and the l&test mortgage. 
On behalf of the respondents, an objection hds been taken to 
the findings of the Subordinate Judge on the 4th issue that the 
defendants Nos. 2 to 4 are only entitled to be paid by the 


plaintiff in redemption of their mortgage on the I anna 4 dam’ 


share, the sum of Rs. 1,000. 

The learned Subordinate Judge in arriving at the conclusion 
that the suit was not maintainable relied on tbe following 
cases: The first is the case of Keskavram Dulavram v, 
Ranchhod Fakira (1) In that case what was laid down was 
that where a mortgagee holds two mortgages on the same 
property executed by the same person he cannot maintain a 
suit to recover the sum due on the later mortgage only by sale 
of the property subject to the prior mortgage. In the 
present case, the plaintiff brought the suit on the six prior 
mortgages to recover the mortgage debts due on them and 
at the same time stated that he had a seventh mortgage but 
that he bad not sued on it in that suit. He did not in his plaint 
ask for a decree for the sale of the property covered by the 
six mortgages, subject to the later mortgage, and, in our 
opinion, he would certainly not have been entitled to ask for 
any such relief. All that he sought for in the suit was a decree 

. on hissix mortgage bonds for the recovery of the debts due 
under,them by sale of the property mortgaged. This case, 
therefore, of the Bombay High Court on which the Subordinate 
Judge has‘relied has, in our opinion, no bearing on the present 
case. In that case, the*mortgagee sought to recover the sum 
due on the later mortgage by sale of the property subject to 
the prior- mortgage and the learned Judges held that the 
mortgagee was not entitled to bring the property to sale in 

- satisfaction of the later, mortgage and at the same time to 
retain on the. property the mortgage lien under the first 
mortgage, This, is not what the nfortgagee in the present suit 
seeks to do and the case, therefore, if question is no authority 
for the view which the learned Subordinate Judge has taken. 
| The second case relied on is that of Dorasgms and others 
v. Venkataseshayyar (2). That case is, however, entirely different 


from the present cage. There the plaintiff who was a simple ` 


mortgagee of certain laad also held a subsequent usufructüary 
mortgage over the same land and he brought a stit on the éarlier 


(1) (1905) T. L. R. 80 Bom 186, — (2, (1901) I, L. À 55 Mad. 108, 
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mortgage with the object of selling the mortgaged property- , 


subject to thedien under the usufructuary mortgage which. 


would have entitled him to retain possession of the property 
sold. The learned Judges held that the plaintiff was not entitled 
to bring a suit to “enforce the prior mortgage subject to the 
subsequent mortgage existing in his favour. In the present case, 
however, there is no prayer on behalf of the plaiatiff for a decree 
for sale of the property under the six mortgages subject to the 
seventh mortgage. 

Inthe case of Bhagwan Das v. Bhawani (1), which the 
learned Subordinate Judge also relies, the facts are similarto 
those in the case of Dorasamiv. Venkataseshayyar (2), already 
referred to. There the plaintiff having several simple mortgages 
over the properties and an usufructuary mortgage over one of 
them brought a suit to bring tothe sale all the properties 
covered by the simple mortgages subject to the usufructuary 
mortgage held by him and the learned Judges held that he ws 
not entitled to bring such a suit. This, however, as we have 
already observed, is not the case in the suit before us. 

In the case of Natt Krishnama Chariar v. Annangara 
Chartar (3), the learned Judges distinctly stated in their 
judgment that there was nothingin law tà prevent a plaintiff 
from bringing a suit on a prior mortgage without reference to a 
subsequent mortgage held by him and obtaining a decree for 
sale of the mortgaged property in satisfaction of the first mortgage 
and free from the second mortgage. So far as we are able to 
judge from the pleadings, this is what the plaintiff has, asked in 
the present case. He has no doubt sthted that he holds a 
seventh mortgage on the property but he has asked for the sale 
ofthe property in satisfaction of his mortgage debt on the six 
prior mortgages and this sale, under the law, must be free from 
the subsequent mortgage. What effect the sale pf this property 
in satisfaction of the six prior mortgages will have on right or 
power to recover under the* seventh mortgage can, only be 
determined ina suit (suppésing the plaintiff brings one) in the 
seventh mortgage. In our opinion, there is nothing in the law, 


nor is there any authority, to support the view taken by the l 
learned Subordinate Judge that, when a plaintiff has seven: 


mertgages *on thesame property, he'is not entitled to bring a 


suiton the sixearlier mortgages without joining in that suit’ 


. (1) (1088) 1. L.° B, 26«AJ, 14. — (2) (1901) I. L. R. 26 Mad, 108. 
_ * É) (1907) L. L. R. a0. Mad. 858. 
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his claim under the seventh mortgage. In our opinion, therefore, Orvin. 
the finding of the Subordinate Judge on this point cannot be 1910. 
' maintained and the ground on which he refused to decree the 
plaintiff's suit cannot be supported. | 
We have now to coftsider the pointtaken on behalf of the.» 
respondents. It is urged that the Subordinate Judge was wrong. 
in the view which he took that, in order to redeem the mortgage. 
of the defendants Nos.2 to 4 on the 1 anna 4 dam share of 
mouza Satnag, the plaintiff was only liable to pay the sum of =e 
Rs. 1,000. It has been contended that the plaintiff ought to be 
directed to pay not only the sum of Rs. 1,000 for which the. 
defendants Nos. 2 to 4 purchased the property on the znd, 
October, 1907, in satisfaction of their mortgage decree for Rs. 871, 
but also the sum of Rs. 621-1-3, the amount due to them from 
Jhamula Koer on account ofa decree obtained against her in 
respect of sums paid by them for maintenance to Parbati Koer, 
ffe mother of Jhamula Koer. In support of this contention, 
the learned pleader for the respondents has invited our attention 
to the sale certificate obtained by his client on the 2ud October- 
1907. In that certificate, all that is stated is that the share was 
put up to sale in satisfaction of a decree obtained by the defen- 4 
dants Nos. 2 to 4 aud at the same time it was mentioned 
that those defendants had brought a suit to recover Rs. 553-11-6 
besides costs against the same judgment- debtor which suit -Was 
at thé time of.the sale pending disposal. It is suggested that, 
in consequence of that recital in the certificate of sale, it must be 
held'that the defendants Nos: 2 to 4, as they had to pay that 
sum on behalf of the orginal proprietors of the share, are entitled ciu 
to recover it from the plaintiff as a mortgage or charge on >- o 
that share. The learned Subordinate Judge has held that the um 
defendants Nos. 2 to 4 are not entitled to recover that additional antes 
sum and we think that the view which he has taken is correct. 
In the first place, there. is nothing to show whether that debt ‘ 
was a mortgage debt or not and, # the second place, as the kapa” 
learned ‘Subordinate Judge has” poiated out, all that the decree 
would have given the defendants was a right to sell the property 
‘over again in order to recover the debt, It these:circumstances, 
we think tha the learned Subordinaté Judge was right in 
holding that, in the present suit, he could not dire&t that she " e 
plaintiff should redeem the mortgage of the defendants 
Nos. 2 to 4 by paying that sum of Rs. 621-1;3 in addition e the 
* sum of Rs. 1,000. gu s oue v 
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The result, therefore, is that we set aside the judgment 
and decree of the lower Court and, as we hold differing from 
that Court that the plaintiffs suit was maintainable, we direct 
that an account he taken of the amount due to the plaintiff 
on his six mortgages" and that a decree be passed to the effect 
that, if that amount be not paid within six months-from the 
date of the preparation of the decree, the mortgaged property 
will be liable to be sold. The plaintiff will also be bound to 
pay to the defendants Nos. 2to4 the sum of Rs. 1,000 due 
to them and, if that sum be paid within the time .aforesaid, the 
mortgaged property will be sold in satisfaction of the amount 
due to the plaintiff under his mortgage decrees plus the amount 
paid by him for redemption to the defendants Nos. 2 to 4. 
If the sum of Rs, 1,000 be not paid by the plaintiff within the 
time stated, the share of 1 anna 4 dams purchased by defendants 
Nos. 2 to 4 will be excepted from sale, and the plaintiff will b 
entitled to recover his mortgage debt by sale only of the 3 annas 
4 dams share less the 1i anna 4 dams share of the defendants 
Nos. 2 to 4. 

The plaintiff appellant is entitled to recover his costs of . 
this appeal from the defendants Nos. 2 to 4 and of the lower 
Court from all the defendants. Such costs will be added to 
the mortgage security. : 

N. K. B. Appeal decreed, 


Before Mr. 9ustice Mookerjee and Mr. Fustice Caraid: 
MOCHAI MANDAL 


v. 


MESERUDDIN MOLLAH.* 


Execution of deoreo— Resjudsoata, principle of — Adjudication— Opportunity 
to challenge—J/udgment-debtor not apprised of notica under Seo. 248, 
O. P. C. (Act XIV of 1888 )—Step in aid af ewecution, AEP ICON: to take 
—Time, running gf. e 

* ‘The principle whioh underlies the decision in the case ot Mungul Pershad 

v. Grija Kant (1), is inapplicable unless it is proved that the judgment-debtor 

had an opportunity to challenge the validity of the execution proceedings and. 

inspite of such opportunity fhiled to avail himself of it. e Where, therefore, 

notlos issued under section 248 of the Code of cum Procedure of 1882 was 
E Appeal from Appellate Order No. 582 of 1909, sgainst the order of 


E. È. Ransom, Esq, District Judge of Nadia, «lated the 22nd July, 1909, 
reversihg „that of» Lala Tarak Nath, Munmif of Kustia, dated the 16th 


March, 1969, 
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not personally served upon the judgment-debtor and he was not otherwise 


apprised of such notice, with the result that he came to knéw of the execution 


proceedings for the first time when his moveables were attached at the instance 
of the decree-holder and he preferred objection to execution soon after, the 
principle was inapplicable. — e a. 

Limitation runs from the date when an application is made to the Court 
to take a step in aid of exeontion and not from the date when the Oourt disposes 
of the application. 

Raj Behari v Kalihar (1) followed. 

Appeal by the Judgment-debtor. 

Application for Execution of Decree. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Hara Kumar Mitra for the Appellant. 

Babu Brojendra Nath Chatierjee for the Respondent. 

The judgment of the Court was delivered by 


“ Mookerjee J.—This is an appeal on behalf of the judgment- 
debtor against an order by which execution has been allowed 
to proceed on the basis of a decree obtained by the respondent. 
The learned Judge in the Court of appeal below has declined 
to consider the objection of limitation which was successfully 
raised by the judgment-debtor in the Court of first instance, on 
the ground that upon the principle of the decision of the Judicial 
Committee in the case of Mungul Pershad Dichit v. Grija Kant 
Lahiri (2), it was not open to the judgment-debtor to urge that 
objection at the stage in which he actually took it. It appears 
that on the roth June 1908 the decree-holder presented the 
application out of which the present proceedings arise. As the 
application was defective in form, the decree-holder was directed 
by the Courtto amend it andto present it within a specified 
time. This order does not appear to have been strictly carried 
out; that, however, is immaterial for our present purposes, 
because we findethat on the roth November, 1908, the application 
was assa matter of fact registered. On that date the Court 
directed notice% under section, 248 ofthe Code of 1882 to he 
issued upon the judgment-debtor. The notice was served 


.on the 26th November .1908, and a return was made to the 


Court to the effect that the judgment-Gebtor could not be found, 
that there was no body jn the house who could Jeceive the 
notice, and that consequently it had been affixed on the outer 
door of the house in which the judgment-debtor lived Op the 
22nd December, 1908, on the strength of thi eturn, and upon 
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the prayer of theydecree-holder, the Court directed the attachment 
of the movables of the judgment-debtor. The attachment was 
effected on the rsth December following, and various movables 
belonging to the *judgment-debtor as ‘well as his cattle were 
brought into Couyt. On the zoth December the judgment- 
debtor made a payment to the decree-holder, and got the 
attached properties released. Three days later, on the 23rd 
December, he preferred his objections to the execution proceedings, 
namely, frst, that the application was barred by limitation, and 
secondly, that as no notice had been served upon him, execution 
could not proceed. This second objection clearly referred to 
the necessity for a notice under section 248 of the Code of Civil 
Procedure. When the matter came to be heard before the 
Court, the decree-holder did not challenge the correctness of 
the allegation of the judgment-debtor that notice under section 
248 had not been served upon him. The only question whic 
was discussed was whether the application was barred by 
limitation or not, Upon the facts admitted, there could be no 
doubt as tothe manner in which this question ought to be 
answered. The last step which had been taken in aid of 
execution before the present proceedings were commenced, was 
on the 7th June, 1905 ; and as the present application was’ 
made on the ioth June 1908, it was obviously barred by 
limitation, The Court of first instance adopted this view, and 
dismissed the application but made no order for costs. The 
decree-holder then appealed to the District Judge and contended 
before him that it was not open to the judgment-debtor to 
urge any objection on the ground of limitation, not because any 
notice under section 248 had been served upon him and he 
had failed inspite of such notice to take exception to the 
execution proceedings, but because his movables had been 
attached and the decree had partially been satisfied . by payment 
of a sum of money, so thateit was no longer, open to him, 
im view of the decison of she Judicial Committee in Mungul 
Pershad Dichit v. Grija Kant Lahiri (1), to take objection on 
the ground of limitation. This contention was accepted as well. ` 
founded by the District J udge. The result was that he allowed 


e ^ the appeal and directed the execution'to proceed. 


- The judgment-debtor has now appealgd to this Court, and on 
his bebalf it has been contended that the view taken by the District 
Jüdge is erroneoi$ ; first, because the ground upon which his 

(1) (1881) I, L. B, 8 Oslo. 51. . e 


. 
. 
© . 
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' decision is based ought not to have been allowed tg be urged as 
no such objection was taken in the Court of first instance and the 
determination of the objection depended upon the ascertainment 
of facts which had not been, investigated in the original Court by 


reason of the omission of the decree-holder to urge the objection , 


at the proper time ; and, secondly, because upon the materials on 
the record and upon the allegations of the judgment-debtor which 
were unchallenged by the decree-holder in the Court of first 
instance, the ground is not sustainable. In our opinion, both 
these contentions are well-founded and must prevail. 

It is clear that the principle which underlies the decision of 
the Judicial Committee in the case mentioned, is not applicable 
unless it is proved that the judgment-debtor had an opportunity 
to challenge the validity of the execution proceedings and 
inspite of such opportunity failed to avail himself of it. As was 
potted out by Mr. Justice West in Sheik Budan v. Ramchandra 
Bhunjgaya (1), the principle of that decision is that the judgment- 
debtor though called on to dispute, if he wished or if he could, 
certain proposition of right and consequential demand of relief or 
action by the judgment-creditor, had either failed in his contention 
to the contrary or at any rate allowed the judgment to go by default; 
This principle has been applied in the cases of Maaszam Hussen 
Mandal v. Sarat Coomary Debi (2) and Monmohan Karmokar 

"y, Dwarka Nath Karmokar (3). Now in the case before us, it is 
clear from the return on the record that the notice issued under 
section 248 was not personally served upon the judgment-debtor. 
His allegation throughout has been that he was never apprised of 
such notice and that the first time he came to know’ of the 
execution proceedings was on the 15th December 1908, when 
his movables were attached at the instance of the decree-holder, 
This allegation has not been challenged ; indeed, no suggestion was 
made either in thé Court of first instance or.in the Court of appeal 
below that this allegation was untrug. Now, if this allegation is 


in fact true; what is the position ofthe judgment-debtor ? He has, 


preferred objection to the execution at the earliest possible moment. 
As soon as his movables were attached, he paid upa portion of the 
judgment-debt te obtain their release, and within tHree days pre- 
ferred objections to the Court against the execution of the decreg. 
Under these circumstances, it is impossible, in our opinion, to apply 
the principle of the decision in the case of Myngul Pershad 


* (D (1887) L D R 1l Bom. 587.. (8) (1909) 11 O. 1S. 357, 
(8) (1910) 13 O. D. J. 812, 
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Dichit v. Grija Kant Lahiri (1). It follows consequently that. 
the view taker? by the District Judge cannot be supported. 

The next question that arises is, whether the view taken by 
the Court of first instance is well-founded. It has not been 
disputed that the application of the 7th June 1905 was a step in 


` aid of execution,*and that the next application was not made till 


the roth June 1908. Prima facie therefore the present application 
is barred by limitation. But it has been argued that although the 
application of the yth June 1905 was presented on that date, it 
was not considered till three days later ; and that in fact on the 
yth June, as soon as the application was presented, the Court 
directed it to be put up on the 1oth June for disposal. Upon this 
fact, it has been argued that the position may be taken that the 
application of the 7th June 1905 was re-presented on the 1oth 
June, and that if this view is adopted the present application 
is not barred by limitation. This however is a position which 
cannot be maintained either on principle or on the authorities. 
Limitation runs from the date when an application is made to 
the Court to take a step in aid of execution, and not from the date 
when the Court disposes of the application. The view we take is 


. supported by the decision of this Court in the case of Ray Behari 


Chakravarti v. Kalihar Gupta (1). We must hold, therefore, that 
the conclusion of the Court of first instance is correct. 

The result is that this appeal is allowed, the order of the. 
District Judge is reversed, and that of the Court of first instance is 
restored. There will however be no order for costs in any of the 
Courts. i 4 


A. T. M. Appeal allowed. 
(1) (1831) I. L. R. 8 Oslo. 51. (8) (1909) 100 L. J. 479. 





Before Mr. Justice Mookerjee and Mr. Fustice Carnduf. 
BARADA PROSAD ROY CHOWDHURY 


$ v. 


ANNODA MOHAN ROY AND orngns.A 


s 
Adverse possession— Proof, nature of—Oonstructice possession—Raformation— 
Possession through tenant—Kabuliats in fatour of landlord—Land 
incapable of use or occupation, . 


In ordg to prove title to land by adverse possession, it is not sufficient to 
hd 
* Appeal from Anpellate Decree No 2829 of 1907, against the decree of 


Babu Purno Chunder De, Subordinate Judge of Khulna, dated the 19th July, 


190^ modifying that of Babu Narendra Krishna Dut $ 
«dated tib 80th Jung, 1 pium rishna Dutta, Munsiff of Khulno, 


ET - ee . 


r 


` 
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.Shew that some acts of possession have been done, but the possession must be 


adequate in continuity, in publicity and ın extent of area to eBtablish that it is 
possession adverse to the competitor, to take the title out ofthe true owner. 

The doctrine of constructive possession applies only in favour of a rightful 
owner and must not, as a rule,be extended in favour of œ wrong-doer whose 
possession must be confined to the land of which he fs actually in occupation, 

Ananda Hari v. Seoretary of State (1) followed. 

A general statement that the defendants or their tenants had taken 
possession of the lands as they reformed is Insufficient for the disposal of the 
question of adverse possession. 

The possession of the trespasser terminates in the eye of law and the 
possession of the true owner revives, as soon as the lands becomes incapable of 
use or ocoupation. 


Seoretary of State v. Krishnamont (2) followed, 
Appeal by the Plaintiff. 
Suit for recovery of possession of land. 


a facts of the case and arguments appear sufficiently from 
the} judgment. 

Babu Harendra Narayan Mitter for the Appellant. 

Babus Golap Chunder Sarkar, Hart Churn Sarkel, Abant 
Bhusan Mukerjee and Sachindra Prosad Ghosh for the 
Respondents. 

The judgment of the Court was delivered by 


Mookerjee J — This is an appeal on behalf of the plaintiffs 
dn an actjon for recovery of possession of 125 bighas of land 
which they claim as reformation in sif of their mouzah 
Khanka diluviated by the river Bhairub. The Courts below 
have concurrently found upon the question of title in 
favour.of the plaintiffs The Court of first instance however 
dismissed a portion of the claim on the ground that the 
defendants had acquired a good title by adverse possession for 
the statutory period. Upon appeal by both parties the 
Subordinate Judgé has varied the decree of the original Court 


and has'held that the plaintiffs are entitled to succeed in 


respect. of asmallef*area. è 

The plaintiffs have now appealed to this Court and on 
their behalf it has been contended that the Subordinate Judge 
has failed to apply to the facts of the present case tlre principles 
applicable to cases of acquisition of title by adverse possession 
in respect of chur lands. In our opinion the judgment of 


the Subordinate Judge in” so far as it disallows A portion, of 


the claim of the plaintiffs cannot be supported. * 
(1) (1906) 8 O, L. J. 316 (3) (1902) I, L B, 29 Cale, 618, 
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As pointed out by the Subordinate Judge, the disputed land 
is divided into*two parts by a towpath. The land towards the : 
south of this towpath became fit for cultivation within twelve 
years of the commencement of this suit and consequently the 


Annoda Mohan Ray. plaintiffs are entitled to a decree if respect of this southern 


` Mookerjoa, J. 


` portion against ethe defendants. As regards the northern por- 
tion, it has been found that the land was reformed more than 
twelve years before the institution of the suit. But though 
this finding of fact cannot be successfully assailed in second 
appeal, the judgment of the Subordinate Judge is open to 
criticism, as he does not find specifically that the defendants or 


‘their tenants were in actual occupation of these lands con- 


tinuously for a period of twelve years so as to enable them 
to acquire title by adverse possession. Reference has no doubt 
been made in the judgment of both the Courts below to 
various kabulyats executed in favour of the landlords defendants 
by their tenants from time to time and it has been assumed tat 
the fact of the execution of these kabulyats was sufficient to justify 
an inference that the defendants were in actual occupation 
of the land. This view clearly cannot be supported. The 
principle applicable to cases of this description was explained 
in the cases of Ananda Hart Basak v. The Secretary of State for 
India in Council (1) and Mirza Shamsher Bahadur v. Kum; 
Behari Lail(2). In the first of these cases it was pointed out 
on the authority of the decision of the Judicial Committee in” 
the case of Radhamont Debt v. The Collector of Khulna (1), 
that in order to prove title to land by adverse pessession, it 
is not sufficient to show that some acts of possession have been 
done, but the possession must be adequate in continuity, in 
publicity and in extent of area to establish that it is possession 
adverse to the competitor and to take title out of the true owner. 
It was further pointed out in the same judgment that the 
doctrine of constructive possession applies only. in favour of a 
rightful owner and must fot, as a rule, be extended. in favour 
* of a wrong-doer whose possession must be confined to the Jand of 
which he is actually in occupation. A general statement, there- 
fore, that the defendants,or their tenants had taken possession 
of the lands as they reformed is obviously insüfficient for the 
disposal Of the case. If the landlords defendants rely upon 
possession through their tenants as they are entitled to do, 


evidenee must* be giyen to show that the tenants: were in actual 


Q) as 8 d. L J:816. (3) (1907) 7 O. L. J. 414. . 
(8) (1900) I. L. R. 27 Cale 949. — - . 
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occupation and that such possession covered the* whole of the 
disputed land. See Mirza Shamsher v. Kunj Behari (1). If itis 
not established in respect of a particular portion that it has been 
continuously in possessio of the defendamts* either directly 
or through their tenants, clearly the title of theeplaintiffs has not 
been extinguished. Then, again, it has to be remembered, as 
explained in the case of Fogendra Nath v. Baladeo Das (2), that 
adverse possession to be effective must be actual, visible, exclusive, 
hostile and continuous for the statutory period. In so far as this 
last element is concerned, we may point out that the judgment 
of the lower appellate Court regarding the parcels called Amanat 
Khamar is clearly defective. The Subordinate Judge appears to 
have held that the defendants took possession of these lands upon 
reformation, and by their tenants grew mustard and aus crop on 
it before the land became sandy, and that afterwards it lay $a: 
for eight or ten years. If so, it is obvious that the elements 
which must be established to create a good title by adverse 
possession have not been proved, and as the possession of the 
defendants was not continuous the acquisition of statutory title by 
adverse possession was interrupted. The learned vakil for the 
respondents has however suggested that even if after possession 
had been taken by them the lands became, by reason of the action 
of the river, covered with sand and incapable of occupation, his 
possessibn must, in the eye of law, be deemed to have continued 
over this waste tract of land. This contention is clearly opposed 
to the prineiple of the decision of the Judicial Committee in the 
case of Secretary of State for India v. Krishnamoni Gupta (3) 
which shows that the possession of the defendants terminated in 
the eye of law and the possession of the true owner revived, as 
soon as the lands became incapable of use or occupation. In our 
opinion, important principles of law applicable to the case before 
us have been completely overlooked, and it has not been properly 
tried by the Subprdinate Judge. œ 

The result, therefore, is that this appeal must be allowed ande 
the judgment of the Subordinate Judge set aside in so far as it 
dismissed the claim of the plaintiffs. ‘The case will be remitted 
to him in: order that he may consider the evidence from the 
point of view explained 'in this judgment. Costs of this appsal 
will abide the result. . 


A, T. M. Appeal allowed § eae renanded, 
(1) (1907) T C. L. J, 414 
(2)* (1907) 6 O. D. J. 735, I L. R 35 Calo 961, 
(6) (1902) Ł L. R, 29 Calc, 518+ 
e . UD ai e 


33 


OIVIL 


— 


1910. 
—— 


Batada Prosad Roy 
, Ohowdhury 


" 
' Annoda Mohan Roy. 


Movkerjee, J. 


à4 


Tüm OALOUTPA LAW JOURNAL. (Vou. Xu. 


Before My. justice Chitty and Mr. Fustice Carnduff 
JOGENDRA LAL CHOWDHURY 


v. 


ATINDRA LAL CHOWDHURY.* 


‘Probate amd Administration Act (V of 1881), Seo. S4— Administrator 


pendente lite— Disovetion of lower Court and High Court. 


Before an administrator pendente lite is appointed, the Court must be 
satisfied that the appointment is necessary and proper. The appointment 
cannot be claimed as a matter of course, because the proceedings are” 
contested. 

Rendall v. Rendall (1), and Bellew v. Bellew (2), distinguished. 

Application by the petitioner for probate of a Will. 


Mr. Chakravarti, Dr. Rash Behari Ghosh, Babus Baidya Nath 
Dutt, Sorosht Charan Mitter, Bepin Behari Ghosh and Fadu 
Nath Mandal for the Petitioner. 

Mr. B. C. Mitter, Babus Sailendra Nath Palit and ffr 
Charan Ganguly for the Opposite Party. 

The facts sufficiently appear from the judgment of the Court 
which was delivered by 


Chitty J.—Jogendra Lal Chowdhury applied to the District 
Judge of Hooghly for probate of the will of his father Badan 
Chandra Chowdhury, dated 17th July 1901, of which he is named 
as the sole executor. Badan Chandra Chowdhury died on 18th : 
August 1907. On 29th August 1908 the respondent Atindra 
Lal Chowdhury, a grandson of Badan Chandra Chowdhury, filed a 
caveat. He did not deny the factum of the will of 17th July, 1901, 
which was duly registered, but pleaded th&t the execution of it by 
his grandfather was procured by the undue influence ofthe 
appellant. He claimed that a former will of 3rd July, 1899 (which 
was also registered) was the true last will of the testator. By 
the former will he would have received a share in the testator's 
estate. By the latter, he was entirely disinherited, It is admitted 
that of the former will, *as wot the latter, the appellant was 
Appointed sole executor. On 23rd December, 1908, Atindra Lal 
Chowdhury filed an application for the appointment of an 
administrator pendente lite The application was heard by the 
District Judge on the 6th February 1909. On 30th April 1909, 
he passed an order that an administrator pendente Irie should be 


* Appeal from Original Order No. 201 of 1409 and Civil Rule No. 1632 of 
1909, E nst ane order , of the District Judge, Hooghly, dated the 80th 


April, 


a) as 1 Hare 152. (2) (1865) 48, & T, 58, 
. 
.. H *.* 


Vor, XIIL] HIGH COURT. 85 


. appointed, and on 6th May 1909 he appointed Babu Girindra Orern, 
„Nath Banerji, pleader, as such administrator. Aķainst this order —. 1909. 
Jogendra Lal Chowdhury has appealed. No “exception is taken Succus Lal 
tothe administrator appointed on personal grounds, but itis + Chowdhury 
contended that such an order was wholly urfhecessary in this case. e neu Lal 
It was contended by counsel for the respondent No. 1 that Ohowdhury, 
in contested probate proceedings, where the case is likely to Chitty, J. 


be protracted, an order for an administrator pendente lite will 
be made as of course, and he relied upon the cases of Rendall 
v. Rendall (1) and Bellew v. Bellew (2). Those cases were 
decided before the passing of the Court of Probate Act, 1857, 
section 70 of which corresponds with section 34 of the Indian 
Probate and Administration Act, 1881. It is necessary in 
England, and must also be necessary here, that in each case the 
Court should be satisfied that the appointment is necessary 
and proper (see Williams on Executors Vol. 1, p. 400), The 
circumstances of this case are somewhat peculiar. The caveator 
did not in these probate proceedings put forward any objection 
to the appellant’s appointment as executor, nor to his acting in 
that capacity. On the contrary he desired and still desires to 
set up the former will of which also (as we have said) the 
appellant is the named executor. Moreover, for more than a 
year, £..e, between the death of the testator and the application 
for probate, the caveator raised no objection to the estate 
remaining in the appellant's hands, nor did he in fact do so for 
four months after the application for probate. It is clear that 
his main object was and is to get the first will substituted for 
the second, in which ĉase the appellant would still be entitled 
to administer the estate as executor. In this respect the case . 
is not unlike that of Mortimer v. Paull (3) where there was no 

question as to the appointment of the executor and the Court, 

accordingly, refused to appoint an administrator pendente lue. 

It.remaims.then to be considered whether there is anything n 
against the appellant personally Which would necessitate the 
Court taking the estate out of his Hands at the present stagt 
and entrusting it to a stranger. The charges, which the caveator 
“has preferred against the appellant ig his present application, 
are that he' has concealed a number of Government promissory 
notes belonging to the estate, that he has fraudulently suppressed — e 
accounts which the tessator had with certain Banks, that he 


* (1) (1841) 1 Hare 152, (2) (1865) 4 Sr & Te 98. . . 
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withdrew a sum of Rs. 3,360 from the National Bank of India 
without authority, that he has manipulated and falsified a book 


of account of the testator by making entries and alterations: 


in pencil and he is indebted to the estate of the testator ; that 
there are debts to the estate which awe likely to become time 


-barred ; and that during his father’s lifetime he received rents 


from tenants without granting them receipts. The learned 
District Judge has gone through these charges, and has found 
that not one of them is proved. We need not deal with them 
in detail. It is sufficient to say that we entirely agree. It is 
however necessary to say that in our opinion, the mode in which 
the accounts are kept during the testator’s life time, any 
laxity, there may have been in keeping them, has absolutely no 
bearing on the present question. It appears that the appellant 
held a power-of-attorney from his father for the management of 
his property, the accounts were written by one Saroda, a clerk 
in the Local Municipality, and occasionally checked by Rage 
Nath Das, a pleader. The subsequent action of the appellant 
and Raghu Nath Das, with respect to the book of accounts for 
the period preceding the testator's death, appears to us to 
tell rather in favour of the appellant than against him. The 
pencil entries and notes shew that what he was doing was fair 
and above board, and we have no doubt that his object was 
to reduce to something like order the accounts which admittedly 
had been imperfectly kept. The fact that the appellant 
is a debtor to the estate, which he admits, would be no 
obstacle to his acting as executor or remaining now in charge 
of the estate. It does not appear that tae amount is large or 
that the appellant has in any way misrepresented that amount. 
'The fact, that some debts may be about to become barred by 
limitation, has no bearing on the question before us. As 
executor named in the will, appellant has the power to file suits 
if necessary to recover any debts due to the estate. He could 
not (it istrue) obtain a decree until his position was combined 
by probate but limitation would be set. 

The learned District Judge has proceeded ` on a ground 
which was not put forward by the caveator in his application, 
namely, that the appellant has not satisfied him* that he is at 
present ke€ping proper accounts of the estate. Weare assured 
by his counsel that he is. The learned District Judge does not 
appear to Hasesbgld. any enquiry on this point and has certainly 
decided against the appellant without examining him or giving . 
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him an opportunity of disproving the suggestion. It was 
contended that the matter was one within the discretion of the 


‘learned District Judge and that this Court would not lightly 


interfere with the exercise of that discretion. With this we 
entirely agree and we should certainly not interfere unless we 


were convinced that the discretion liad not been judicially, 


exercised. We regret, however, that we are forced to come to 
such a conclusion in this case. The learned District Judge has 
found all the points urged against the appellant in his favour 
and has decided against him on another point, which he was 
never given a proper opportunity of meeting. We cannot see 
that there is any necessity for the administrator pendente lite 
in this case. There isno reason why the probate proceedings 
should not be disposed of at an early date. In our opinion, they 
have already been unduly protracted, The learned District 
Judge cannot have regarded this question as one of urgency, 
Weuld appear from the fact that his decision was not pronounced 
until nearly three months after the hearing of the application. 


"The appeal is allowed and the order of the District Judge, 


appointing Babu Girindra Nath Banerji administrator pendente. 
dite, is discharged. Respondent No. 1 must pay to the 
appellant his costs of this appeal. We assess the hearing fee at 
five gold mohurs. The other respondents must bear their own 
costs. It is not clear why they were made parties to the probate 
proceedings. They are supporting the will propounded by the 
appellant, and their only object, we are told, was to auswer some 
allegation made against them by the appellant. This could 
have been done by affidavit without making them parties to the 
proceedings. 

The rule which we granted in this case for an interim stay 
was adjourned to the hearing. It is unnecessary now that the 
appeal is decided. It is accordingly discharged. No order 


as to costs. 


B. M. . Appeal allowed. 
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Before Sir Lawrence Jenkins, Chief Fusticeand Mr. Fustice Doss. 
' HARA CHANDRA BAIRAGI 


v. 
. BEPIN BEHAR] DAS." 


Rent, suit for— Eoparte deoree— Res judroata, 


When an issue has been raised on a disputed point in a renf suit and has 
been heard and finally decided, the decree, even though it has been passed 
evparte, operates as res judicata in a subsequent suit, 

A sued X and Y for rent on the basis of a kabuhat. X did not appear but 
Y contested the genuineness of the kabuliat, A decree was made 1n favour of A 
on the basis of the kabuliat : 

Held in a subsequent suit for rent where X. challenged the kabuliat, that 
the previous decision was res judicata against him quite as much as against Y. 


Appeal by the Defendant. 
Suit for Rent. 


'The facts appear sufficiently in the judgment of 


Mookerjee J.— This is an appeal on behalf of the plaintiff 
in an action for rent in respect ofthe years 1309 to 1312. The 
plaintiff claimed rent at the rate of Rs. 58 in cash and roj 
bishes of paddy in kind. The defendants Nos. 2, 3 and 4 alone 
contested the claim, and they alleged that the amount of 
annual rent was Rs. 58 only, and that no rent in kind was 
payable by them. The substantial question in controversy 


between the parties is as to the conclusive effect of a previous , 


decision between them in a suit for rent in respect of the years 
1304to 1307. In orderto explaiu how this question arises, it 
is necessary to mention that according to the parties the tenancy 
has been in existence during many years past, and according to 
the plaintiff the terms of the tenancy were settled so far back as 
the Ist January, 1856, by a kabuliat which has been marked as 
Ex. (1i) The case for the plaintiff is that this kabuliat was 
executed by the father of some.of thee defendants and 
grandfather of the other defendants, that in 190% he sued the 
predecessor in interest of the gefendants forsrent at the rate 


“mentioned inthe kabuliat, that that claim was resisted by the 


father of the defendants 5 to 8, and a decree was made’ in favour 
of the plaintif on the basis of the kabuliat. This decree was 
exparte as against all the defendants other than the father 


* Appeal No. 58 of 1909 under Sec, 15 of the Letters Patent, against the 
decision of Mookerjee J , dated the 7th Apri, 1909, ın Appeal from Appellate 
i No. 1772 of 4907 reversing the decision of Babu Ashutosh Banerjee, 

ubordinate Judge, Backergany, dated the „lth Mav, 1907, affirming that of 
Babu Jogendra Nath Bose, Munsiff, Barisal, dated the 29th November, 1906. 
. . . 
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; of defendants 5 to 8. Under these circumstances, the plaintiff 


*. 


contends that the question of the genuineness of the kabuliat 
and of the rate of rent annually payable thereunder is res judicata 
between the parties. Both the Courts belew*have overruled 
this contention, and have come to the conclusion upon the - 
evidence that the kabuliat is not genuine and that the plaintiff 
is not entitled to recover rent at more than Rs. 58 annually. 

The plaintiff has now appealed to this Court, and on his 
behalf it has been contended that the Courts below have 
misunderstood the legal effect of the decision in the suit for 
rent of 1901, and that upon that decision it ought to have been 
held that the question ofthe genuineness of the kabuliat as 
also of the rate of rent payable thereunder is res judicata between 
the parties. It appearsthat the original tenant, Nil Madhab, 
the executant of the kabuliat, left four sons, Issur, Sreenath, 
Hira Chandra and Chandra Sagar. Issur left four sons, Dwarka 
Nath, Pataki, Peary and Ganga Charan, who are defendants 
5 to 8 in the present litigation. Chandra Sagar left two sons, 
Prohlad and Purna, who are defendants 3 and 4 in the present 
suit. Sree Nath and Hara Chandra are the first and second 
defendants. In the previous suit for rent the parties were 
Issur, Sreenath, Hara Chandra and the sons of Chandra Sagar. 
That suit was defended by Issur alone, and Sree Nath and Hara 


"Chandra, though served with notices, did not appear at the 


trial. In the present case, the claim has been resisted, not by 
the sons of Issur, but by Hara Chandra and the sons of Chandra 
Sagar. This appeal, however, has been resisted by Hara Chandra 
alone. It has been contended by the learned vakil for the 
appellant, upon the authority of the cases of Feo Lal Singh v. 
Surfun (1), Hurry Behari Bhagat v. Pargun Ahir (2), Bakshi 
v. Mizamuddi (3), Nil Madhub Sarkar v. Brojo Nath Singh (4), 
Maharani Beni Pershad Koeri wv. Raj Kumar Chowbey (5), 
Rajendra Nath Ghose v. sarang ini * Dast (6) and Kak Roy v. 
Pratap. Narain. (7); that as the question of the annual rent * 
payable in respect of the tenancy was raised and decided in the 
previous suit, that decision must be treateg as res judicata. In my 
opinion, this contention is clearly well-founded and must prevail, 
It is not necessary to examine in detail the various °decisions 


(1) (1882) 11 0. L. R. 488 ° (4) (1893, 1. LR 21 Calo, 284 
(2): (1890) I L R. 19 Calc. 658. (5) (1902) 6 0.47. N. 589° : 
* (B) (2892) I L. R, 20 Calo 505. ' (6) (1904) 10, L. J 248, 
. . (7) (1956) 5.0, L, J. 92, 
. ° ° E *. 


89 


CITIL, 


— 


1908. 
—n 
‘Hara Ohandra 
Patet 


Bepin Beharı Das 
Mookerjee, J. 


40 4HE-OALOUTTA LAW JOURNAL. (Vou. Xlll. 


OIVIL, to which reference has been made in the course of the argument. « 
1909 The principle applicable to cases of this description’ is now 
pas * settled, and was thus laid down by Banerjee J., in the case of 

Hara Chandra 


Bairagi © Rajendra Nath "Ghose v. Tarangini 'Dasi(1) The question 
‘whether an issue as to therate of rent generally is a direct or 
indirect issue in asuit for arrears of rent, must be determined 
with reference to the frame of such suit, and cannot be determined 
upon any general or a friorr grounds ; if the rentis claimed at a 
certain annual rate, on the simple ground of rent having been 

| paid at that rate in the preceding year, itcannot be said that 
an issue as to the annual rate of rent generally isa direct issue in 
such a suit; on the other hand, if the rent is claimed at an 
annual rate alleged to have been stipulated for in a binding 
contract between the parties, either written or oral, and the 
Court proceeds to try the question, what is the yearly rent payable 
according to the contract set up, the general issue must be taken 
to be a direct one. In other words, whether the decision in the 
previous suit operates as res judicata, must be determined with 
reference to the question, whether the issue in the previous suit 
related tothe amount of rent payable for a particular period or 
A to the rent payable for the full term of the lease. In the former 

contingency, the decision is not res judicata, in the latter event 
itis. This view is also supported by the decision of this Court in, 
thecase of Bishnu Priya Chowdhurani v. Bhaba Sundari Debya (2) 
in which it was ruled that when ina previous suit a particular 
stipulation contained in a kabuliat has been held to be valid, it 
is not open to the Court subsequently to try the issue whether 
- that particular stipulation is valid or not. Now, in the case 
before me, the question raised in the suit of Igor was, what 
was the defendants! jama. Upon this issue, the plaintiff relied 
upon the kabuliat of 1856. Issur whe was thedirst defendant in 

"m that suit and resisted the claim of the plaintiff, apparently denied 

the genuineness of that kabuliat. The Mumsif came to the 

“conclusion upon the evidence that the document was genuine, 
and that it established the annual rate of rent as alleged by the 
plaintiff. It.is difficult*to appreciate how in the face of this 
determination, it is open to the defendant in the present litigation 
fo plead that the kabuliat is not genuine. The learned vakil 
tor the respondent has conceded that'so far as the representa- 
,.tives of Issuf eare concerned, it is not open to them: to 
challenge in the present suit the genuineness of the kabuliat 

. e° — (1) (1904) 10, L. J. 248 (2) (1901) LL, B, 28 Oal, 8182 


. 
. 
Cad .?* . 
. z * . 


v 
Bepin Behari Das. 
Mookerjes, J. 


Vou. XOL) HIGH COURT. 


. 


.0r -to raise again the question of the rate of gent annually 
payable thereunder, But he argued that so far as his client, the 
second defendant, Hara Chandra, is concerned, the decision is not 
res judicata, because the decree in the previous suit so far as 
Hara Chandra is concerned, was exparte. The learned vakil 
suggested that the rule of res judicata does not apply to 
exparte decrees. This view, of course, is manifestly untenable, 
aud it is sufficient to refer to the decision of this Court in 
the case of Modhusudan Shaha Mundul v. Brae (1). The same 
view is also supported by the case of S&yama Charan Banerji, v. 
Mrinmayt Debi (2), in which it was held that an exparte decree 
operates as res judicata not only as regards questions which 
were directly and substantially in issue and had been decided, 
but also as regards points which ought to have,been taken in 

` defence but were not taken in defence by the absent defendant. 

The contention, therefore, that the mere circumstance that the 

decree was exparte against some of the defendants and contested 

as against the others, made the decree inoperative as res judicata 
so far as the absent defendants are concerned, cannot be 
supported. The true test to be applied is, what was the 
question raised and decided, and was the decision of such 
question necessary for the decision of the points in controversy 
between the parties. Judged by this test, there is no question 
that the defendants have no case at all. It may be pointed out 
that if the contention of the respondent Hara Chandra prevails, 
extraordinary complications might arise. According to the 
view put forward by the vakil for the respondent, the plaintiff 
is entitled, as against the representatives of Issur, to realize rent 
on the basis of the kabuliat, and as against Hara Chandra and 
other defendauts against whom the previous decision was 
exparte, he is entitled to realize rent only at the rate admitted 
by them. Ifso, how isthe decree to be framed? Are there to 
be two decrees—one against the representatives of Issur and 
another against the other defendants ? But even if this was 


done, what would be the effect of them, and what would bethe ` 


position of'the purchaser at the sales in execution of those 
decrees ? Would he be entitled to held the tenancy under 
the terms of the kabuliat or under the terms alleged to be the 
true terms of the tenancy by the other defendants? It is 
obvious to my mind that? the contention of the defendant is 
unsound, There is also no doubt that the representatives of. 


(1) (1889) I. L. B. 16 Calo, 800. ` (2) (1902) I. L B. 81 Calo. 79. 
. . . 
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Ovin. Issur, realising the difficulty of their situation, have not* 
1909. defended the present action, whereas the other defendants 
Hara Ohandra against whom the former decision was exparte have tried to 
Bairagi make the most ef the situation that tkey did not appear in the 


T. . E . . . 
Bepin Behari Das, . previous litigation. They now ask the Court to ignore the 
previous decision and to pass a decree in their favour, on the 


» Mooker ee, J. 
— basis of what they allege to be the rate of rent. Upon no 
conceivable principle of law can they be permitted to do so. 
The result, therefore, is that the decision of the Subordinate 
Judge must be set aside, and the case remitted to him in order 
that he may pass a decree in favour of the plaintiff against the 
defendants on the basis of the kabuliat after the decision of 
any other question which may arise. Costs of this appeal will 
abide the result. 
Against this decision the defendant preferred the above 
appeal under section 15 of the Letters Patent. - 
Babu Fatindra Nath Sen for Babu Kali Krishna Sen for the 
Appellant. ` 
Babus Fogesh Chandra Roy and Rajendra Nath Guha for 
the respondent. 
A The following judgment was delivered by 
Apri, #8. Jenkins C. J.—The only point raised on this appeal is 


whether Mr. Justice Mookerjee came to an erroneous decision 
when he held that the rule of res judicata applied, although’ 
the decree in the former suit was passed exparte as against the 
present appellants. A reference to the proceedings in the former 
suit shews that an issue was raised dn the points now called 
- in question, and that the issue was heard and finaly decided 
bythe Court on the previous occasion, and I can see no 
ground on which it can be held that the rule of res judicata ° 
does notapply. In our opinion, Mr. Justice Mookerjee was 


r perfectly rıght in the decision at which he arrived, and this 
To appeal must be dismissed with costs. . 
* B. M. . t Appeal dismissed. 
. . ? j 
. 
LJ | * K * 
s . s e 
e . x 


Vou. XIII] Hran Govt. 


CRIMINAL REVISION. 


Before Mr. Fustice Chatterjee and Mr. Vustice Teunon. 
HARI CHARAN GORAI AND OTHERS 


. . 
v. . 
SRISH CHUNDER SADHUKHAN.” 
Oriminal Procedure Code (Act V of 1898), Seos. 94, 06 — Seizure of books— Crimi- 
nat Procedure Code, Seos, £09, 208— Investigation by subordinate Magistrate, 

Where a Magistrate is of opinion that certain documents are necessary to 
be produced in Oourt he should either issue a summons under section 94 or a 
search warrant under section 96 of the Oriminal Procedure Code, He cannot 
order the Police to seize them. 


After a Magistrate has examined the complainant and ordered a local 
investigation by the Police, 1t is open to him, if dissatisfied with such investi- 
gation to order a further local investigation by some subordinate Magistrate, 
But he is not competent, without making an order of transfer under section 
192, Criminal Procedure Code to refer the matter for inquiry other than a 
loc% investigation to some other Magistrate. 


Rule obtained by the Accused Persons. 

Prosecution under Sec. 477, I. P. C. 

The material facts and arguments appear from the judgment. 

Mr. A. Chaudhuri with Babu Munindra Nath Bhattacharyya 
for the Petitioners. 

Mr. Ashgar with Babu Fnanendra Nath Sarkar for the 
Opposite Party. 

i : C. A. V. 

The judgment of the Court was delivered by 

Chatterjee J.—In this case a rule issued calling upon the 
Chief Presidency Magistrate to show cause why certain pro- 
ceedings should not be quashed on the ground that the materials 
before him did not disclose any offence within section 477 of the 
Indian Penal Code; that the sending of the case to the 
Honorary Magistrate was without jurisdiction, and that under 
the circumstances the order for seizure of the books ought not 
to have been madg. 

The facts are that on the 3rd òf February, one Grish Chandra. 
Sadhukhan. acting professedly on behalf of his minor son 
Nagendra Nath Sadhukhan and two infant daughters made to the 
Chief Presidency Magistrate a complaint to the effect that in 
Baisakh 1314, correspondiig with April 1907, his wife Panna 
Mani Dassi had entered into partnership with the three accused, 
that on her death her interest had devolved upon her children, 


* Qriminal Revision No, 885 of 1910 against the order of D. 8winhoe Esq., 
Offloigting Ohief Presidency Magistrate, Calcutta, dated the 7th June 1910, 
. i . A 
. *e 
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and that on the death of her father one Hari Das Sadhukhan in. 
Aghran, that is November, December, 1909, the three accused 
acting in the interests of Hari Das'sson Johar Lal had fraudulently 
tampered with the account books of the partnership business. 

In accordance’ with the prayer of the petition, the Chief 


` Presidency Magistrate on this complaint directed the Town 


Police * To enquire and report and to take possession of the 
Khata books" meaning thereby the Jabda (or day books) and 
the Khatians (or Ledgers} for the years 1314 and 1315). 

The Investigating Police Officer submitted his report on the 
yth of February. 

Thereafter on the 18th of March, being apparently not 
satisfied with this report the Magistrate next referred the case to 
an Honorary Magistrate for further inquiry and report. The 
Honorary Magistrate examined the complainant and his 3 
witnesses, viz one Panchkouri Sadhukhan and two Police 
Officers and on the 6th June reported that the charge was not 
“utterly devoid of foundation." 

On this report, on the 7th of June the Chief Presidency Magis 
trate directed the issue of process for the attendance of the accused 
to answer a charge under section 477, Indian Penal Code. 

It is against this order that the present Rule is directed. 

On behalf of the petitioners, two objections, which may be 
described as preliminary objections, are taken to the procedure. 
adopted by the Chief Presidency Magistrate. It is contended in 
the first place that the order upon the Police to take possession 
of the account books of the firm is illegal. It is not disputed 
that this contention is well-founded and it is clear that if the 
Chief Presidency Magistrate considered that the production 
of the account books was necessary he should have issued either 
a summons to produce under the provisions of section 94 of the 
Criminal Procedure Code or a search „warrant *under the provi- 
sions of section 96. Beyond observing that if tHe regular pro- 
cedure had been followed, itis probable that.the parties would 


"have been spared the inconvenience caused by the seizure'of the 


account books for the current year 1316. We neéd not refer 
to this matter further. e 

In the next place, it is contended that the ender of the 18th 
of March directing a subordinate Magistrate to inquire and 
report is one not authorised by law. This also is a proposition 
that caħnot be’ disputed. If, having first examined the com-, 
plainant under the provisions of'section 200 of the Code of 

ve A . . 


. 
. 
> . 
.. . 
. 
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Criminal Procedure, the Magistrate was not satisfied that the CE Es 
.Case was one in which process should issue he was competent 1910, 


under section 202 either to hold an inquiry and decide the Harl Charan Gorai; 
matter upon evidence taken by himself or to direct the making "den ae sae 
of a “ local investigation j by some subordinate officer. Having * Sadhukhan, 
directed sueh an investigation by a Police officer and having Ch atterjes, J 
considered the result thereof it was still open to him, in our 
opinion,’ if dissatisfied with the materials obtained to direct 
a further local investigation or personally to make further 
inquiry and take evidence in the case. But if he thought proper 
to refer the case to some other Magistrate for an inquiry other 
than a local investigation, he should, in our opinion, have 4 
-transferred the case under section 192 of the Criminal Pro- 
cedure Code to such Magistrate not for report but for disposal. 
But no application having been made to this Court against 
the order of the 18th March, though we are sensible that, as the 
result of the delays flowing from this order, the parties in this 
case have been seriously harassed, we are not of opinion that by 
reason of this intermediate irregularity, we should set aside the 
regular proceedings initiated by the order of the 7th of June. 
This brings us to the substantial question involved in the 
Rule, namely, whether on the materials before the Magistrate this 
prosecution should be permitted to continue. 
In the first place it may be observed that in his petition the 
complainant made no specific allegation, but that under examina- 
tion by the Honorary Magistrate his complaint resolved itself ` 
into this, that when the Jabda or day books of r314 and 1315 ° 
were opened, the title pages prefixed to those books showed the 
name of Nagendra Nath Sadhukhan as one of the four partners, and = 
that after a short absence from the place of business he onthe zoth 
Magh, 7. e., the 2ud of February 1910 discovered that for the original 
title pages had been substituted title pages containing not the name 
of Nagendra but in place thereof the name of Hari Dass. a °° 
As atepresent advised we arg not Prepared to say that a title 
page containing the names of the several partners and showing 
the amount of capital contributed by each, if signed by the 
partners, would not be a valuable security within the meaning of 
section 30 of the Indian Penal Code, but neither complainant 
nor his witness Panchkouri says that the title pages in anis 
were so signed. x 
. But on behalf of the complainant it is urget that it fs open 
to a Magistrate at any stage of the proceedings to alter or modify 
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the charge, and it has been suggested that the substitution of 

tille pages, if established, may constitute, if not the offence 

punishable under gection 477, yet some other offence punishable ' 
under some other section of the Code, for instance, the offence 

of fabricating false évidence. 

We have, therefore, thought it necessary to examine more 
closely the materials on which the Magistrate’s order is based. 

As we have already stated the complaint contains no 
specific allegation, yet if the complainant made the discovery he 
speaks of on the 2nd of February there is no apparent reason why 
in his petition of the 3rd of February he should not have made 
a clear statement on the point. 

Further, while the petition states or implies that the name 
originally entered in the books was Pannamoni's and that on her 
death (in 1314) the names of her three children were substituted, in 
their statements to the Honorary Magistrate both the complainant 
and his one witness Panchkouri ignore the two daughters. THe 
witness Panchkouri again, the only witness whom the complainant 
was able to produce, contradicts him in several particulars. 

The deed of partnership shows that Hari Dass was one 
of the four original partners, and the accused explain that the 
subsequent substitution in the books of the name of Nogendra, 
who isa boy of four, was a mere benami transaction. Thus the 
real question in dispute between the parties is whether Hari 
Dass’s share has devolved upon his son Joharlal or wag 
transferred to his daughter Pannamoni or to her son Nagendra. 

The complainant admits that the sum in question; Rs. 14,000 
was contributed by Hari Dass, and says that Hari Dass made a gift 
of this sum to Pannamoni or to her son Nagendra, But in support 
of this he can point to nothing but the substitution of names. 

In this state of facts though we are fully alive to the danger 
of interfering with cases while they are sti] pending in the 
subordinate Courts, we think that this case falle substantially 
within the rule laid down in the cases of, Fagat Chandra 


' Mosumdar v. Queen- -Empfess (1), Choa Lal v. Anant Pershad (2,) 


and Chandi Pershad v. Abdur Rahman (3), and that no useful pur- 
pose would be served bye the continuance of these proceedings. ' 

We, therefore, set aside the order of the 7th of June and 
direct that this prosecution be stayed." 


N. K, B. Rule made absolute: Froceedings stayed. 
* (0 (1899; I. PM 26 Calc. 786. (2) (1897) 1. L, R, 25 Cale, 283, 
(3) (1894) I. L. R. 22 Galo, 181, i 
. . 
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CIVIL RULE. » 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
BHUBAN MOHINI DBBI* 


v. . 
KIRAN BALA DEBI.* 
Administration pendente lite—Necessity for appointment—Probate and Adminis- 
tration Aot ( V of 1881), Sec, 34. 

An administrator pendente lite will be appointed under section 84 of the 
Probate and Administration Act only when the Court is satisfied that such 
appointment is necessary to preserve and protect the estate, while the 
litigation is pending, and that unless such necessity is made out, the estate 
should not be subjected to the cost and encumbrance of such an administration, 

Brindaban v. Sureswar (1) referred to, 


Application for appointment of Administrator pendente Ate, 


* The facts of the case and arguments appear sufficiently from 


the judgment. 

Dr. Rash Behary Ghose and Babus Mahendra Kumar Mitra 
and Serat Kumar Mitra for the Petitioner. 

Mr. B. Chakrabarti and Babus Haradhan Nag, Ram 
Chunder Mojumdar, Hemendra Nath Sen and Biraj Mokon 
Mojumdar for the Opposite Party. 

C. A. V, 


The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to appoint an 
administrator pendente «fe, under section 34 of the Probate and 
Administration Act of 1881, during the pendency of an appeal 
against an order for revocation of probate of a will alleged to have 
been executed by one Syama Charan Sing, who died on the 1st 
April 1906. After the death of the alleged testator, his 
nephews propotnded the will, the effect of which in substance 
was to leave the estate to Bhubaneswari, the daughter of the 
testator, and prattically to disinherit the widow, Kiran Bala, the 
step-mother of that daughter. Probate was granted in common 
form, on the 3oth June 1906. On the roth August, 1908, an 
application, for revocation of probaté was made*by the widow, 
on the ground that the will was a forgery, and thg, grant had 
been obtained by fraud. On the zoth September 1909, the 


* Olvil Rule No. 4638 of 1909, in connection with Appeal from Original 
. Decree No, 614 of 1909. 
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District Judge held: in favour of the widow, and revoked the 
probate. The daughter has appealed to this Court, and the, ' 
present application has been made by her for appointment of an 
administrator pendente lite till the disppsal of the appeal. In her 
petition, it is alleged ‘that the widow is incompetent to manage 
the property, and that if an administrator is not appointed, the 
estate is likely to be wasted. These allegations have been 
repudiated on the side of the widow; and it has been argued 
that there is no necessity for the appointment of an administrator 
pendente lite, inasmuch as the widow is prepared to deposit with 
the Collector, Government securities as a protection against the 
sale of the estate for arrears of revenue ; and she undertakes not 
to alienate any portion of the estate during the pendency of the 
appeal. It has also been suggested that as the name of the widow 
has already been registered under the Land Registration Act, 
she can, without difficulty, collect the rents from the tenants 
In reply, it has been contended on behalf of the daughter, that 
the Court has no discretion in the matter, and is bound to 
appoint an administrator pendente lite, as otherwise there would 
be no one to represent the estate and legally entitled to receive 
or to hold the assets'or to give discharges. In support of this 
‘proposition, reliance has been ‘placed upon the case of Belew v. 
Bellew (1). In our opinion, sufficient grounds have not been 
made out for the appointment of an administrator pendente hte 
at the present stage of the proceedings. ` 
Section 34 of the Probate and Administration Act provides 
that pending any suit touching the validity of the will of a 
deceased person, or for obtaining or revoking any probate, or 
any grant of Letters of Administration, the Court may appoint 
an administrator of the estate of such deceased person. It is 


.manifest from the language used by the Legislature, tbat the 


Court has a discretion in the matter.. No doubt the exercise of 
such discretion is judicial and not arbitrary ; that is, if circum; 


stances are established which, justify the appointment of an 


‘administrator pendente lii, it is the duty of the Court to make 
such appointment. It can not, however, be affirmed as an 
inflexible rule.that whenever there is a suit pending, touching the 
validity of a will, or for obtaining or revoking any probate, or 
gtant of Letters of Administration, it is obligatory upon the 
Court to appoint an administrator. * 


-, - The sectidn*to which we havé just referred, is substantially. 


(1) (1805) 4 3w. & Yr, 58. . 
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identical with section 7o of the Court of Probate Act 1857 Orv. 
(20 and 21 Vict. Chap. 77) Under that statute, jt has been 1910. 


held that before granting administration pendente lite, the phuban Mohini Debi 
Court must be satisfied of the necessity for the appointment 
‘of an administrator, and would appoint such administrator in — 
all cases, where the Court of Chancery would Appoint a receiver, Mookerjee, J 
To put the matter in another way, the Court expects a necessity ` 2 

to be shown for the temporary grant, namely, that there is 

something required to be done and there is no person 

empowered to do it. The case of Bellew v. Bellew (1) upon 

which reliance has been .placed on behalf of the petitioner, 

and which was followed in Arindaban Chandra v. Sureswar 

Shaha (2), is really not opposed to this view. This is clear 

from the decision in Horrell v. Witts (3), where Lord Penzance 

referred to this decision as authority for the proposition 

that the Court will only grant administration pendente lite in 

cases where a necessity for the grant is made out ; so that, where 

the necessity does not appear, the Court will refuse to make it. 

Young v. Brown (4). We may mention as illustrations, cases 

of partnership transactions [orel/ v. Witt (3)], where the Court 

does not appoint an administrator pendente lite against the wish 

of the surviving partner, unless a strong case is made that he 

has dealt improperly with the business. Similarly, che Court 

wiil not appoint an administrator pendente lite where there is a 

‘person named in the will as executor whose appointment is not 

questioned (the dispute, for instance, relating to a codicil only, 

not affecting the appointment of executors), because there 

is an executor who gan discharge the duties of such an 
administrator. Mortimar v. Paull (5). It may be added that 

previous to the creation of the Probate Court in England, it hd 
had been ruled in a seris of cases, [Sutton v. Smith (6) Maskeline 

v. Harrison (7), Walker v. Wollaston (8)], that administration 

pendente lite ought not to be granted without due cause, although 

some cases, for ‘Instance, Northey v. Coch (9), went further to hold . 
that actual tanger*to the estate myst be proved in order that the 
appointment might be justified. We must, therefore, hold that* 
an administrator pendente lite will be appointed under section 34 
of the Probate and Administration Act 6nly when the Court is 


Kiran Bala Debi 


(1) (1865) 4 Sw. & Yr. 58. ° (5) (1870) L. B. 2 P. & B. 88. 

(2) (1909) 10 C L. J. 968 (276). (8) (1753) 1 Cas. Temp Lee. 207. * e 

(8) (1866) L. R. I. P. 4 D. M08, (7) (1758) 2 Cas Temp. Lee. 258. 

(1828) 1 Hagg. 64. (8) (1781) 2 P. bra 576. 4 
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OrviL, satisfied that, such appointment is necessary to preserve and 


— 
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1910. protect the estate, while the litigation is pending, and that unless. 
Bhuban Mohini Debi such necessity} is made out, the estate ought not to be sub- 
] jected to the co$t and incumbrance of such an administration. 
pss This is the view which was taken in the case of Brindaban 
Mookerjes, J. v. Sureswar (1); anti Jogendra Lall v. Atindra Lall (2). We must, 

i * therefore, proceed to consider whether in the present case, neces- ` 
sity for the appointment of an administrator pendente lite, has 
been clearly made out. 

The evidence on both sides makes it reasonably plain that 
the estate consists principally of valuable zemindaries and Govern- 
ment securities. So far as the former are concerned, the widow as 
the heiress-at-law in the event of intestacy, has got herself 
registered under the Land Registration Act, and under the 
provisions of that Act read with section 60 of the Bengal 
Tenancy Act, she is entitled to realise rent from the tenants. 
In so far as the Government securities are concerned, the 
widow has offered to deposit them with the Collector, for the 
due discharge of Government demands in accordance with thé 
provisions of the Revenue Sale Law. She is not anxious to draw 
the interest as it accrues due, and no harm is likely to result to 
the estate if such interest accumulates for a short time. 
There is no suggestion that any claim for sum due to the 
estate or otherwise, has to be enforced, nor is there any 
indication that the estate is liable to be sued for the enforcement . 
of any claim against it. No question therefore arises as to 
any necessity forthe due representation of the estate in any 
litigation. It was suggested on behalf of the daughter, that 
the rents in any event, have to be collected, and matters 
= may be mismanaged, as the widow is a lady of somewhat 

feeble intellect. This has been denied on the side of the « 
widow, though not very explicitly, but there is no suggestion 
that the arrangements made by the «widow, for the collection 
$ of rents, are otherwise than satisfactory and should 'on that 
„ground be superseded. The widow has, howevet, given an under- 
“taking not to alienate in “any manner, the properties belonging 
to the estate, and also to pay regularly all Government 
demands and to meet otlfer necessary expenses. «She has denied 
that her acts during the time that she has been in possession 
of the estate, have ' been in any way injurious to the best 


t. 
Kiran Bala Debi. 


(7) (1900)10 Q... 3.268. 7, (8) (1909); 18 0. Ù. J. 34, 
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: , 

interests thereof, and we are unable to hold that there are any 

substantial grounds to justify the inference, either that the 

estate has been mismanaged in the past or islikely to be mis- 
- . . 


we must hold that the necessity for the appóintment of an 
administrator pendente life, has not been clearly made out. 
The Rule must: consequently be discharged ; but as the estate 
is of considerable value, it is desirable that the question of the 
genuineness of the will of the last owner should be decided 
without delay. Itis accordingly directed that the hearing of 
the appeal be expedited. We make no order as to the 
costs of the Rule. 


A. T. M. Rule discharged. 


PRIVY COUNCIL. 


PRESENT : Lord Macnaghten, Lord Mersey, Lord Robson, Sir 
Arthur Wilson and Mr. Ameer Ali. 


RAI JATINDRA NATH CHOWDHRI AND ANOTHER 
v 


. PRASANNA KUMAR BANNERJI AND OTHERS. 


[ON APPEAL FROM THE HicH COURT oF JUDICATURE AT FORT 
WiLLIAM IN BENGAL.] 
Bengal Tenancy Aot (VIII of 1885), Seos, 188, 30 and 7(1)—Suit Sor 
| emhascemont of rent—Joint landlords—Plaintiffs. 

The Bengal Tenancy Act prohibits one or some of two or more joint 
Jandlords from suing to enhance the rent unless both or all of the fractional 
landlords join in the suit as co-plaintifis. 

Raja Pramada Nath*Roy v. Rafa Ramani Kanta Roy (1) distinguished. 

These are five consolidated Appeals, from decrees of the High 
Court at Calcutta, dated the 18th July 1st August and 18th August 
1904, on appeals from the judgment and decrees of the District 
Judge of Alipur, dated the 8th February, 1904, delivered and 
- made upon a Remand Order of the High Court, dated the 25th 
August, 1903, dismissing a portion of the plaintiffs appellants’ 
claim in their suits, with costs. 

The five appeals arose out of five different suits, instituted 
. by the appellants, Nos. 22, 24, 25, 26 and 38 in the Court of the 


(1) (1907) L. B. 851. A. 73. 
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4 
1st Munsiffat Sealdah, and the points for determination were 
common to them all. l 

Suit No. 38 of 1904 was filed by the appellants on the 14th 
March, 1895, in the said Court against the first defendant therein, 
a respondent, being a tenant of theirs, for the enhancement of 
his rent. The remaining respondents to the appeal arising out 
of that suit were subsequently added by the Court as parties, 
pro forma defendants, on the ground that they were co-sharers 
of the appellants of the lands in respect of which the rent was 
claimed to be enhanced. 

The other four suits, Nos. 23, 24, 25 and 26 of 1895, were 
also filed against tenants of the appellants for the recovery of 
certain arrears of rent, as well as for the enhancement of their 
rents, and similarly in them also, the alleged co-sharers of the 
appellants were added as parties, pro forma defendants. 

In so far as the claims for the arrears of rent were concerned, 
the appellants obtained decrees therefor, and the only question 
which arose in their consolidated appeals was as to the 
appellants’ right to obtain decrees for enhancement of rents in 
the said suits, as framed, against their tenants, the defendants, 
respondents. 

The question was raised upon a preliminary objection taken 
by the original defendants, the tenants, and it had been decided 
against the appellants. f 

The facts on which the appellants based their claim were 
shortly as follows :— : 

They were the sole proprietors of a zamindari estate 
separately assessed to Government revenue, and consisting of 
two mahals, numbered respectively 166 and 166-1 in the 
Collectorate Register. à 

The original defendants in the said swits were tenants of 
the appellants of lands forming a part of his said zemindari, and 
were liable as such to pay a fixed and definite sum as rent to the 
appellants alone. Y 

The pro forma defendants, added by the Court as parties 
as aforesaid, were the*owners of certain other zemindari estates 
separaeely assessed to Government revenue, and numbered 
respectively as Mahals Nos. 136, 163, 168 and 222 in the 
Colectoratg Register. i: 

The lands of the villages Dakhineswar and cdd formed 


part of the said six mahals. 
The tepant defendants as tenure-hojders of 'the said * villages 


“ e 
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were, at the time of the institution of the suits, paying, and 


“had for years past paid, to the respective owners of each of the 


said separately assessed mahals, a fixed sum as the rent for their 
holding under each separate zemindar. : 


Thus the appellants had, as the owners of mahals Nos. 166 ° 


and 166-1, received from each of their said respective tenants, 
the defendants, respondents, fixed separate sums in respect of the 
rents due to them. The said rents were much below the proper 
rates, and were liable to enhancement. 

On the isth May, 1897, the five suits were dismissed 
by the Munsiff of Sealdab, on a preliminary objection taken 
by the defendants that the suitsfor enhancement were not 
maintainable by the appellants alone. He held that the lands 
being undivided, the appellants and their co-sharers were 
joint landlords, and that having regard to section 188 of the 


“Bengal Tenancy Act, the suits could not be maintained by the 


former alone. 

The appellants appealed to the Court of the Subordinate Judge 
of the 24-Pergannahs, who, by his judgment of the sth January, 
1898, set aside the said decrees and remanded all the five suits 
with directions that as regards the question of enhancement it 
should be decided. whether the appellants were co-parceners with 
others, as they were alleged by the defendants to be, and if they 
were found so to be, the co-parceners should be made parties to 
the suits, and that the itsue as to arrears of rent should be 
determined. 

On the 28th Junt, 1899, the Munsiff of Sealdah dismissed 
the Suit No. 38 of 1905 holding that the appellants, as fractional 
landlords," could not maintain a suit for enhancement of rent, 
that the pro forma defendants as co-sharers, did not join with 
the appellants in their claim, and in fact contested it ; and he also 
dismissed so much of the other four suits as related to the claim 
for enhancement. 4 

- On 24th July, 1899, and* 23rd August, 1899, the Munsiff 
made decrees in favour of the appellants against the tenants, 
defendants, for the arrears of rent due to them in the four other 
suits Nos. 23, 24, 25, and 26 of 1895. ° 

The appellants appealed against the said judgments and 
decrees dismissing thair claim for enhancement of rent, and on 

the 12th May, 1900, the District. Judge i the 24th- -Pergunnahs 

dismissed the said appeals. . 

e  Onappeal by the appellants the High Court remanded the 
hd 
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P. 0. case, on the 2th August, 1903, to ascertain upon further 
1910. information whethey there had been any partition, not by metes ` 
Rai Jatindra Nath 2nd bounds, but of one estate into six separate estates with a 
Ohowdhri ^ ' proportionate allo&mept of rents to such separate estates and dealt 
Pius Kuna with accordingly. | : a 
Penner The District Judge, on the 8th February, 1904, held there 


appeared to have been no such partition, and dismissed the 
appellants’ suit. 

The appellants again filed appeals against the said decrees, 
which the High Court, on the 18th July, and 1st and 18th August, 
1904, respectively, dismissed summarily under section 551, read 
with section 587 of the Code of Civil Procedure (Act XIV of 1882.) 

The High Court refused to grant leave to appeal to His 
Majesty in Council, but the appellants obtained special leave to 
appeal. The five appeals were ordered to be consolidated and | 
heard together on one printed record. 

Mr. DeGruyther, K. C. and Mr. A. M. Dunne, for 
the Appellants. The tenant respondents might be either occu- 
pancy raiyats or tenure-holders, and the Bengal Tenancy 
Act provides for the enhancement of their rents in both- 
cases, in the former, under section 7, and in the latter, 

. under section, 30. The suit is rightly framed. The appellants 

are separate proprietors, and their estate is a separate estate 

within the meaning of those expressions in section 3. The 

facts found and admitted raised an inference in law that 

the appellants were separate and divided owners of mahals Nos. 

166 and 166-1, and entitled, as such, t$ collect their rents 

separately and to enhance them where necessary. Hem Chunder 

Chowdhry v. Kali Prasanna Bhaduri (1) It has been held 

that the appellants were entitled to decree against the tenant 

respondents for arrears of rent due to them separately, and 

it follows in law that they are entitled to enhance those rents 

S us separately and to maintain a suit for that purpose. A suit to 

enhance rent stands on the same fboting asa suit far arrears of 

rent, and this appeal, where all the alleged co-sharers have 

been made defendents, is governed by the principle laid down" 

in the case of. Yamada Nath Ray v. Ramani Kania Roy (2), 

^ that a suit éor arrears of rent may be'brought by one joint 
landlord making the other joint landlords defendents. 

The general grgnciple is that a sharer, whose co-sharers 

refdse to join him as plaintiffs, can bring them into the suit 

e(1) (1899) I. L. B.126 Oale, 832. (2) (1907) L, B, 35 I, A. 78. id 
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as defendants: Pramada Nath Roy v." Ramani Kanta Roy (1)., 


Section 188, of Act VIII of 1885) is not intenfed to alter in 


this respect the general law as it stood prier to the passing 


of that Act. 
[Lord RossoN:—There is nothing inethe Act enabling a 


joint landlord to compel his dissentient joint Jandlords to join: 


him in the suit.] 

There is nothing. 

[Lorp MACNAGHTEN :—Is there any such provision in the 
Act in the case of a suit for arrears of rent ?] 

After a reference to Act VIII of 1885, sections 53, 54, 58, 
65, 66, 68, 143, 148, 159, 162 and 184, and Sche dule III, it was 
submitted that every suit for arrears of rent was a suit 
brought under that Act. The words in section 188 are 
"anything which the landlord is under this Act required or 
authorized to do." The Act does not authorize the landlord 
{8 raise the rent; Enhancement of rent is the Act of the 
Court. A suit for enhancement of rent does not come within 
the meaning of section 188, but is governed by the general 
principle of legal procedure as regards the joinder of parties. 
Bengal Tenancy (Amendment) Act (I of 1907, B. C.) section 
58, contemplates a suit like the present one in spite of 
section 188 of Act VIII of 1885: reference was also made 
to the Estate Partition Act (V of 1897 B. CJ, sections 


*3(5), 4 and 81r. In the case of Baidya Nath De Sarkar vw. 


Ihm (2), relied upon by the Courts in India, there was no 
evidence to show, that the plaintiff had a separate estate. 
Mr. G. R. A. Rosf, for the Respondent.—The fact that 
the appellants are joint landlords with others has been decided 
by all Courts. Under section 188 of Act VIII of 1885 all joint 


* landlords must join as plaintiffs to maintain a suit for 


enhancement of rent. Referred to Act VIII of 1885, sections 
30 and 86, Baidya Nath De Sarkar v. Ihm (2), Guni 
Mahomed v. Morag and Doorga Proshad Myttee v. Foy Narain 


Hasra (3), Bear Madhub Roy v. "Zao Ali Sircar (4, Mokeeb ° 


Ali alias Dummer v. Ameer Rai (5), Gopal Chunder Das vw. 

Umesh Narain Chowdhry (6); and Haldhar Saha v. Rhidoy 

Sundri (7). "Thé case of Pramada Nath Roy v. Ramam 
. bad 


(1) (1907) L, R. 851 A. 78 at p. 77. (4) (1890) I. L.R 17 Oalo 890. 
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(2) (1897) I.L. R. 25 Calc. 917, (6) (1890) I L. R 17 Oale. 588. , 
(8) (1878) I. L. R. 4 Cale, 96. (6) (1890) I. L. R.91? Calo. 696, 
* (7) (1892) I. L R. 19 Oale. 693. 
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Kanta Roy (1), relied upon by the other side, was a case 
based upon a cohtract, and is, therefore, distinguishable. 
Mr. DeGruyther, K. C., replied. 
The judgment of their Lordships was delivered by 


Lord Macnaghten.—This litigation, which is the outcome 
of five different suits, has lasted for the period of fifteen years. 
It is not necessary to explain its origin or to trace its course 
which has certainly been leisurely and somewhat devious. 
Nothing now remains to be determined but a question of 
general importance. 

Does the Bengal Tenancy Act, 1885, prohibit one or 
some of two or more joint landlords from suing to enhance the 
rent unless both or all of the “fractional landlords” as they 
are sometimes called, join in the suit as co-plaintiffs ? 

Section 188 declares that * where two or more persons are 
joint landlords, anything which the landlord is under this Act 
required or authorised todo must be done . . . . by both 
or all those persons acting together . .” 

The question therefore divides itself into two branches: (1) 
Is the institution of a suit to enhance rent a thing which the 
landlord is under the Act authorised to do? And (2), What 
is the meaning of the words “acting together"? 

To take that expression first, it seems to their Lordships 
that it means just what it says. In order to comply with the 


Act the persons referred to must take common action. It was’ 


argued that it is enough if one of the joint landlords sues as 
plaintiff and makes those who do not concur with him defendants. 
In plain words the proposition is that'if a person is made a 
defendant because he is unwilling to act together with the 
plaintiff he is to be deemed to be acting together with the 
plaintiff when once he is placed on the record as defendant. It 
is enough to state the proposition to dispose of, it, 

Then comes the question, is a suit to enhance rent a thing 


authorised under the Act? Itisso plainly ip the ,case of an 


occupancy raiyat. The abthority is given expressly in section 30. 

It is so also in the case of tenure-holders though the language 

is not so explicit. Section 7(1), provides that in the cases 

where the rent of a tenure-holder is liable ‘to ‘be enhanced 

it may (subject to any contract between the parties) be 

enhanced up to a certain specified lintit. Now rent can only be 
. * 


(7) (1907) I. L, R, 86 1 A. 78. 
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enhanced by instituting a suit for that purpose i, and therefore P. 0. 
it seems tolerably clear that the institution of a suit for 1910. 

. » . . L — 
enhancement of rentis a thing Authorised by the Act in the Bai Jatindra Nath 
case of tenure-holders as well as in the case of occupancy raiyats. * Ohowdhri 

It was argued that a suit to enhance rent stands on the A Kumar 
same footingsas a suit for arrears of rent, and that inasmuch as Bannerji, 


a suit for arrears of rent may be brought by one joint landlord oja Macnaghten, 
making the other joint landlords defendants as was decided — 
in the case of Raja Pramada Nath Roy v. Raja Ramani 
Kanta Roy (1), a similar course may be adopted in a suit 

to enhance rent. But the answer is that the bringing 

of a suit for arrears of rent is not a thing which the landlord is 
under the Act either required or authorised to do. Rent in 
arrear is a debt. The right to recover a debt arises under the 
general law. A suit for recovery of rent does not require the 
agthority of the Bengal Tenancy Act, nor does the Act purport 

io authorise such a suit, though on a decree being obtained 
consequences may follow which result from the provisions of the 

Act and from those provisions alone. 

Their Lordships, therefore, think that the judgment of the 
High Court dismissing these suits was quite right, and they will 
humbly advise His Majesty accordingly. 

The appellants will pay the costs of the appeal. ` 

Messrs. T. L. Wilson & Co.—Solicitors for the Appellant. 

Mr. Douglas Grant.—Attorney for the Respondent, Roy 
Prasanna Kumar Bannerji, 

J. M. P, Appeals dismissed. — * 
(1) (4807) L. R. 85 I, A, 78. 
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PRESENT : Lord Macnaghten, Lord Mersey, Lord Robson, Str 
“Arthur Wilson and Mr. Ameer Ak. 


P. C. KUMAR CHANDRA KISHORE ROY 
1810 ^" e Vo. 
ou SR PRASANNA KUMARI DASI 
^ and T AND T 
Dadember, 9s KUMAR CHANDRA KISHORE ROY 
v. 


SARAT KUMARI DASI. 


[ON CONSOLIDATED APPEALS FROM THE HIGH Court or JUDICATURE 
AT Fort WILLIAM IN BENGAL.] 


Indian Succession Aot (X of 1865), Seos 3, 111. and 181— ill — Consti uction— 
Bequest in a olansa standing by wtself—Varriage—Uncortain or future 
erent—Suit to recover arrears of maixtenarce under a will—Probate— 
Grant of Letters of Administration with the will annewed— Subsequent 
limitation of grant by the High Court, effect of — Formal alteration of the 

_ original giant—Probate subseguant to the institution of the nat but 
before decree, 


A testator executed a will, whose provisions were as follows: “When 
they (my daughters) will be married and if they desire to live in seperate 
houses the person in whose management my property will be at the time will 
make separate houses for them. Ior the maintenance of my daughters I fix 
an allowance of Rs, 600 a year eto.” After the death of the testator, the 
daughters were married: ! 

Held, that the will dealt with the maintenance allowance for the 
daughters in a clause which stood by itself and which must be read by itself ;° 
that the payment of the maintenance was nct made contingent on the 
marriage of the daughters ; and that, as a consequence, section Ht of the 
Indian Succession Act did not apply. 

The plaintiff brought the suit to recov er arrears of maintenance alleged 
to be due to her under her father's will in Septem ber, 1900, when no Letters of 
Administration had been grauted, In October, 1901, the testator’s widow 
obtained from the District Judge a grant of Letters of Administration with the 
will annexed. On appeal that grant was modified by the High Court in 
February, 1908, by limiting it to the realisatiod of the fhaintenance provided 
3 . for tke widow by the will. The letters granted by the District Judge were 
never formally altered in conformity , with the order o$ the High Court on 
‘account of the death of the iow. The plaintiffs suit was deereed in 
December, 1903 : 

Held, that “ probate” as defined in section 8 of the Indian Successibn 
Act was in faci obtained from the District Judge, ami the provisions of 
aegtion 187eof that Aot were, therefore, strictly complied with; that the 
subsequent limitation by the High Court, even if right, was immaterial; and 
that the Court was competent to deal with*the case asthe provisions of 
section 197 were doÑplied with before it decreed the suit, 

Two consolidated appeals from'a judgment and two decrees 


‘ 
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of the High Court at Calcutta, dated the 29th May, 1906, P. 0. 
affirming a judgment and two decrees of the Nistrict Judge of 1910. 
Rungpore, dated the 22nd April, 1904, which said last mentioned Kumar Chanda 
decrees had affirmed a judgment and two degrees (except as to Pinos Boy 
small portion of interest payable) of the Subordinate Judge of Prasanta T n 
Rungpore, ddted the 23rd December, 1903, granting each of the pest = 
plaintiffs money decrees as prayed for in their respective suits. Kumar Chandra 
The material facts are stated in the judgment of their ee Boy 
Lordships. ` Sarat Kumar “Dadi. 


Sir Robert Finlay, K. C. and Mr. E. U. Eddis for the 
Appellant :—The bequests to the respondents are given in the 
event of marriage, but the happening of marriage is an uncertain 
event, and unless it happens during the lifetime of the testator, 
the bequests do not take effect : Indian Succession Act, Sec. 111. 
Herethe testator died in 1879, and one of the respondents 
married in 1888 end the other in 1889. They cannot, therefore, 
succeed in their claim. 

[Loro MaAcNAGHTEN :—What do you say as to Sec. 107 of 
that Act ?] 

The illustrations to that section shew that there must be a 
definite time stated in the will within which the uncertain event 
must happen. : $ 

Again, the District Judge granted Letters of Administration 
.with the will annexed to one of the widows, but on appeal the 
High Court limited that grant to the realisation of her 
maintenance allowance under the will The widow died 
thereafter, and the Letters of Administration in conformity with 
the order of the High Court have never been granted. The 
claim of the respondents, is, therefore, barred under Sec. 187 of 

. the Indian Succession Act. In any case no Letters of Adminis- 
tration were obtained before the institution of the suit, which on 
that ground alone* fails under the said section 187. Reference 
was also made to the Indian Succession Act, sections 26, 119, x 
125, 130, 180 and “181. . ,y 

Mr. DeGruyther, E. C. and Mr. O'Gorman, for the 
Respondents :—Provision for maintenance is not dependent 
upon marriage ag contended. The only condition: is that the 
respondents should live in separate houses to entitle jhem to 
Rs. 600 per year. This condition has already been satisfied, and 
the claim is good. Section 111 of Act X of 1865 d does not apply. 

The whole of the Indian Succession Act, "1865, is | not* 


applicable to the Hindus, but only the sections specified in , 
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section 2 of the Hindu Wills Act (XXI of 1870), are applicable to 
them. Section 187 of the Indian Succession Act was made 
applicable to the ‘Hindus in 1881 by section 154 of the Probate 
and Administration Act (V of 1881). The will was proved in 
1879 and probate was obtained in that year. Section 187 of the 
Indian Succession Act, therefore, does not apply to, the present 
case. Again, one of the widows applied for Letters of 
Administration under section 23 of Act V of 1881, and such 
letters were granted to her with the will annexed. The word 
“ probate " in section 187 of Act X of 1865 is defined in section 
3 of that Act, and it is submitted that the requirement of section 
187 is here satisfied according to that definition of “ probate." It 
is contended that after the order of the High Court limiting the 
grant was made, the Letters of Administration were not formally 
altered and, therefore, the suit is barred. That means that the 
suit is barred because the formal paper, called the probate, is not 
taken out. But in India “ probate " has a statutory meaning as 
defined in section 3 of Act X of 1865. Probate is conclusive as to 
the validity and the contents of a will. Bal Gangadhar Tilak v. 
Sabwarbai (1). It is enough if the probate is granted before 
passing of the decree. Reference was made to the Indian 
Succession Act, sections 181, 184, 196 and 197. 

Mr. Eddis, in reply, as to the meaning of the word 
" probate " referred to Mohamidu Mohideen Hadjiar v. Pitchey (2).. 

The judgment of their Lordships was delivered by 


Lord Mersey.—These are two appeals from the judgment 
and decrees of the High Court at Fort William in Bengal, 
dated the 26th May 1906, confirming a decree of the District 
Judge of Rungpur, dated the 22nd April 1904, which confirmed 


a decree of the Subordinate Judge of Rungpur, dated the , 


23rd December 1903. The suits were brought by two Hindu 
ladies, daughters of one, Kumar Shyam Kishore Roy, deceased, 
against the appellant, who is the adopted son of the deceased, 
to recover arrears of maintepance alleged tb be due to them 
The appellant dénied that the 
respondents were entitled to any maintenance under the terms 
of the will, and further objected that they were not competent to 
maintain their suits inasmuch as they had not obtained Letters 
of Administration to their father's estate. 


€1) (1902) LL, B. 26 Bom. 792, (797), 
(2) (1894) A. O. 487, (442). 
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The facts, so far as they relate to the first boint, are as 
follows :—On the 18th July 1879 Kumar Shyam Kishore Roy 
died. Heleft no son, but he left two of his wives, namely, 
Rani Pran Kishori and Rani Basanta Kumari, surviving him. By 
the latter wife he had had two daughters who are the present 
respondents, He had made a will dated the 28th January 1878. 
This will, together with certain deeds previously executed by the 
testator, granted permission to the wives to adopt sons, and in 
accordance with this permission the widow Rani Pran Kishori 
adopted the appellant. At this time the appellant was a minor. 
The will makes provision for the wives and for the two daughters. 
The clause in the will relating to the two daughters, omitting 
irrelevant words, is as follows :— 

" When they will be married and if they desire to live in 
separate houses the person in whose management my property 
will be at the time will make separate houses for them in the 
Vicinity of my house from the income of my property. For the 
maintenance of my daughters I fix an allowance of Rs. 600 a 
year for Srimati Prasanna and Rs. 600 for Srimati Sarat. As 
long as the daughters will live in the separate houses in this 
place they will get the fixed allowances respectively ; but if the 
daughters do not live in this place they will get Rs. 10." 

The two daughters married ; the one in 1888 and the other 
in 1889 ; and they went to live in separate houses, The estate 

* was at this time under the management of the Court of Wards, 
the appellant being still a minor. The Court, after the respective 
marriages, paid to each of the ladies the Rs. 600 per annum as 
provided by the will. The appellant came of age in 1896 and 
then entered into possession, of the estate. Since obtaining 
possession he has refused to make the allowance to the ladies, 
alleging that the clause in the will providing for the allowance 
is void by reason of the provisions contained in section 111 of the 
Indian Succession Act (Act X of1865). Hence these fwo suits. 
Section 111 of the Succession Act is as follows :— 


“ Where a legacy i is given if'a specified uncertain event shall: 


happen, and no time is mentioned in the Will for the occurrence 
of that event, the legacy cannot take effect unless such event 
happens before the period when the fund i 1 is payable 
or distributable.” š 
It is contended on behalf of the appellant that the PN 
to the daughters were given only in the ungertain eyert of 
«marriage, and that as that event did not happen in the lifetime of 
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. 


P. C. the testator the bequests never took effect. Their Lordships 
1910. are of opinion that this contention is not well founded. 
Rais The payment of the maintenance is not made contingent on 


Kumar Chandra . f E . . 
Tros Roy the marriage of the ladies. The will deals with the maintenance 


. 
Prasanna Kumar! in a clause which stands by itself and which must be read by 
Dast itself. The clause contains no reference to marriage or to any 


and 
Kumar Chandra other future event. Section 111 therefore has no bearing on the 


piso Roy construction to be put on the bequest. 
Barat Kumari Dasi, The facts relating to the second point are as follows. At the 
Lord Mersey. time when these suits were instituted (September 1900) no 
ae Letters of Administration had been granted ; but while the suits 


were pending, namely, on the 7th October 19or, the widow Rani 
Pran Kishori obtained from the District Judge of Rungpur a 
grant of Letters of Administration with the will annexed. This 
grant was subsequently modified by a judgment of the High 
Court, dated the 24th February 1903, by limiting it to thg 
realisation of the maintenance allowance provided for the widow 
by the will. Before the District Judge could recall and alter the 
said letters so as to bring them into conformity with the judgment 
of the High Court the widow died. Thus the said letters never 
were formally altered. Upon these facts the appellant contended 
that, having regard to section 187 of the Indian Succession Act, 
the Court was not competent to grant the relief prayed for. 
Section 187 is'as follows :— 

“ No right as executor or legatee can be established in any 
Court of justice, unless a Court of competent jurisdiction within 
the Province shall have granted probate of the Will under which- 
the right is claimed, or shall have granted Letters of Administra- 
i tion under the 18oth section." 

The 18oth section here referred to relates exclusively to 
wills proved elsewhere than within the province and provides for 
grants of Letters of Administration .upon the production of 

s authenticated copies of such wills ; the section has: no relevancy 
tothe case now under consideration, for here the ,Letters of 

. ‘Administration were granted within the province. The question 
therefore turns entirely on the effect of the first part ‘of sectioh 
187 which requires that before the right of a legatee can be 
established, probate of the will shall have been granted by a 
Cóurt of competent jurisdiction within the province. By Clause 
3 ofthe Act “ probate! is defined as*meaning "the copy of 
a Will* certified ® under the seal of a Court of a competent | 
jurisdiction, with a grant of administration to the estate of the 


* 


is 
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testator." Their Lordships are of opinion that " probate ” as here 
defined was in fact obtained. The will was proved before a Court 
of competent jurisdiction within the province and that Court duly 
issued to the widow a certified copy of the will under the seal of 
the Court with a grant of administration to the estate of the 
testator. The provisions of the section were fherefore strictly 
complied with. The subsequent limitation of the grant to so 
much of the estate of the deceased as might be sufficient to 
satisfy the widow's claim, even if right, appears to their Lordships 
to be immaterial. Itis then said that even if the provisions of 
section 187 were complied with, the compliance was after suit 
commenced, and was therefore too late. Their Lordships 
however are of opinion that, as the compliance was before decree, 
the Court was fully competent to deal with the case. Their 
Lordships will humbly advise His Majesty that the appeal should 
hg dismissed and with costs. 

Messrs. Downer and Fohnson.—Solicitors for the Appellant. 

Messrs. T. L. Wilson & Co.—Solicitors for the Respondents. 
J M. P. Appeals dismissed. 


Present: Lord Macnaghten, Lord Mersey, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 


MUHAMMAD BAKAR AND ANOTHER 
$ vU. 
NAWAB MIRZA MUHAMMAD BAKAR ALI KHAN 
AND ANOTHER. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF 
Oupnz.] 


Oudh Law—Settlement—Obligation to release the property settled —"Trust— 
Adverse possession 


At the time of the first settlement of Oudh in 1859 a lady applied as malik 
for settlement of the villages in suit. Her claim was opposed by a Nawab, who was 
in possession until certain moneys, which he had disbursed on her account, were 
paid off, That ‘objection was upheld and the settlgment was made with the Nawab 
* in aocordance with possession, " and the lady was directed to proceed bya 
separate applidation to get the property released by payment of the money 
due by her. In 1867, when the regular settlement of the Provinoe was in pro- 
gress, the lady's'applloation for settlement ofthe villages with her was again 
resisted by the Nawab on the ground that they were included in4the sanag 
granted by Government to him, and dismissed on the 31st October, 1868. The 
suit was instituted in 1905 to recover possession of a half sh re in the villages: 

. Heid, that the correlative obligation that lay on the Nawab to relênse the o 
property on payment of the money did neither create a trust nor constitute the 
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Nawab a trustee for the lady ; that in 1867, when the lady applied for the 
regular settlement, an adverse title was distinctly get up by the Nawab, and 
from the 31st Octobef, 1868, the date of the dismissal of her application, the 
Nawab's possession was adverse to the lady ; and that the suit was, therefore, 
barred, . 


Hasan Jafar ¥. Muhammad Askari (1) distinguished , 


Appeal from a decree of the Court of the Judicial 
Commissioner of Oudh (hereinafter called the "Appellate Oourt,’’) 
dated the 22nd of July 1907, which set aside a decree of the 
Subordinate Judge of Tahsil Biswan, in the District of Sitapur, 
in Oudh, dated the 29th August, 1905, and dismissed the suit 
ofthe plaintiffs, the present appellants, with costs. 


The suit, which was decreed by the Subordinate Judge, 
was brought by the appellants against the respondents, Nawab 
Bakar Ali Khan and another for possession of a half-share in 
six villages named in the plaint, and the main question fgy 
determination in the appeal was the effect of the re-settlement 
ofthe Province of Oudh after the confiscation of all proprietary 
rights in the year 1858. 


The material facts of the case appear from the judgment 
of their Lordships. 


Mr. DeGruyther, K. C. and Mr. Ross for the Appellants.— 


By virtue of the Governor-Generals’ letter of the 10th October, 
1859, and section 3 of the Oudh Estates Act (L of 1869) a" 
permanent and absolute title was conferred upon the contesting 
respondent, But it has been held that a person who has been 
registered as a talukdar under thas Act, and has thereby 
acquired a talukdaree right in the whole property, may 
nevertheless have made himself trustee of a portion of the 
beneficial interest in lands 
another. Thakur Hardeo Bux v. Thakur Fawahir Singh (2) 
and Hasan Safar v. Muhammad Askari (1).° The order, dated 
the 19th February, 1859, in this case creates an implied trust 
under that order on the 
predecessor of the contesting respondent as a trustee, The 
suit is, therefore, not barred by Art. 144, of the Limitation 
Act of 1877." The only question 1s whether a person.in possession 
ynder tat order would be in adverse possession from the date 
of that order. As the matter stands op record there was never 


and the settlement was m4de 


e » A . 
(1) (1899) L. R. 26 I A, 229 
(2) (1877) L, R. 41. A. 178, (192 and 197.) 
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any adverse possession. In 1867 the revenue officers having 
regard to their instructions had no jurisdiction to entertain 
the appellants’ claim to a regular settlement : Otdh Parliamentary 
Papers (1865) paras. 17 and 21, pp. 53 and ss. It cannot, 
therefore, be contended that there was, at th& time of the regular 
settlement, a settlement on the predecessor of the contesting 
respondent as a proprietor. Settlement was made with him 
as a trustee. 

[LoRD MACNAGHTEN :—There is no trustee here. 
had only an option, which she did not exercise.] 

Reference was also made to the Oudh Estates Act (Iof 
1869), section 5, and Compendium of Oudh Talukdari Law, by 
J.G. W. Sykes, pp. 13, 64, 161, 168 and 285. 

Sir Robert Finlay, K. C. and Mr. B. Dube, for the first 
Respondent, were not heard. 


The judgment of their Lordships was delivered by 


Mr. Ameer Ali :—This appeal arises out of a suit brought 
by the plaintiffs to recover possession of a half share in certain 
villages in the district of Sitapur, in Oudh. The villages in 
question belonged originally to one Kazi Muhammad Azhar, 
but some years prior to the annexation, either for convenience 
in the payment of Government demands or from motives of 
greater security, they appear to have been included, with the 
consent of Muhammad Azhar’s widow Wazir-un-nissa, in the 
ilaka or estate of Nawab Munauwar-ud-daula, the ancestor of 
the principal defendant in this case. Thus in 1859, when the 
first settlement of the Province was carried out, the villages 
were found to be in the possession of Munauwar-ud-daula. On 
that occasion Wazir un-nissa applied as malk or owner for 
settlement of the villages. The claim was resisted by the 
Nawab’s agent and was ultimately dismissed. It is upon the 
orders passed by the extra Assistant Commissioner in the 
settlement proceedings, coupled with certain statements made 
by the Nawab’s agent, that the present action is based. On 
the 2ist of January 1859, in answer to a question by the 
settlement’ officer as to his ground of objection to Wazir-un- 
nissa’s claim, he stated as follows :— * . 

“ 4. — This village had been-included in our (my client's) 
Iaka for the last seven or eight years, it neither being mortgagtd 
nor sold. But the arrears for eight (not clear in the original) 
.years, regarding this village are still due to” is (my client), 


The lady 
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P. 0. our (my client's) money he will get the village released. There 
; 1910. is no other objection.” 
Muhammad Bakar “t Q.—Who mortgaged this village to you (your client) ? 
v. . “u 4.— We (my client) got this village from the wife of Kazi 
Nawab Mirza 


Muhammad Bakar Muhammad Azhar.” We know nothing about the claim of 

Ali Khan. Karamat-ul-lah." + 

Mr. Amer Aii, And on the 19th of February 1859 the extra Assistant Com- 
rus missioner made the following order :— 

“The objection of the Agent of Nawab Munauwar-ud-daula 
isthat she at her own instance got the villages included into 
his Taluka, hence she can get the villages released on 
payment ofthe arrears and /a£avi. Asthe facts of the case 
have been recorded in detail, therefore it is ordered that the 
kabuliat shall remain as usual in accordance with possession in 
the name of the Agent of Nawab Munauwar-ud-daula. The 
claim of the Thakurs, who have been out of possession for 
100 years, is dismissed. The samindart right of the wife of 
Kazi Muhammad Azhar appears to be correct. She should file 
a separate application to have the money due to the Agent 
to Nawab Munauwar-ud-daula settled by arbitration and have 
her villages released. Whenever the villages, on payment of the 
money due to Nawab Manauwar-ud-daula, are released, the 
mortgagees shall be at liberty to put forward their claim. Let 
the file be submitted to the Deputy Commissioner for perusal 
and approval.” 

As the proceedings related to a number of villages similar 
orders appear to have been recorded on other dates. 

On the 24th of February 1859 the Deputy Commissioner, 
. to whom the matter was submitted for approval, confirmed 

the settlement with Munauwar-ud-daula and dismissed Wazir- 

un-nissa's claim. 
For the next eight years no action seems to have been 
* 4 taken in respect of the property in suit, but in 1867 when what 
is called the regular settlement of the Province was in progress, 
Wazir-un-nissa, in conjunction with her daughter Kutbonnisa, 
applied that the villages might be settled with her. ‘Her claim 
was again resisted onthe ground that they were included in 
the sagad granted by Government to the Nawab, Her 
application for settlement was accordingly dismissed on the 
31st October 1868 Two years later tHe two ladies applied for 
sub- settlement" in respect of the villages in question, but as 


they could not prove possession within the period prescribed 
e * . 


. 
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by law, their application was rejected on the 3oth of August 
1871. Their rights, however, to nankar allowance and other 
dues were admitted and affirmed in proceedings taken about 
the same time. . 

In 1873 Wazir-un-nissa and Kutbunnisa,transferred by a 
deed of gift their right and interest in the said villages to 
defendant No. 2 who is the son of another daughter of 
Muhammad Azhar. In 1898 the defendant -No. 2 instituted 
a suit against the defendant Bakar Ali Khan to recover 
possession of those villages. His claim was dismissed by the 
first Court, but was compromised on appeal. 

The present action is brought by the son and daughter of 
a brother of defendant No. 2, who claim to be entitled to a 
half share in the property in suit. Their contention is that 
the proceedings in 1859 constituted the ancestor of Bakar Ali 
Rhan either a mortgagee or trustee on behalf of Muhammad 
Azhar’s widow. The latter position was abandoned in the 
first Court where the case was tried, on the basis that the 
Nawab was a mortgagee or lien-holder. The Subordinate 
Judge upheld the plaintiffs’ contention, and made a decree in 
their favour under section 92 of the Indian Transfer of 
Property Act (IV of 1882) for “redemption” on payment ‘of 
a sum specified. 

On appeal by the defendant Bakar Ali Khan, the Judicial 
Commissioners have held the suggestion that Government 
settled the properties with the Nawab as trustee for Wazir- 
un-nissa, or that he umdertook to hold the same as trustee 
for her, to be untenable. On the question whether the plain- 
tiffs were entitled to any relief on the hypothesis that he was 
a mortgagee, they held that section 6 of Act I of 1869 was a 
bar to the action. They accordingly dismissed the suit. 

The plaintiffs have appealed to His Majesty in Council. 
It is conceded on their behalf that, having regard to the 
provisjons of section 6 of Act I of 1869, their claim for 
redemption cannot be sustained. But it is contended that, as 
fhe settlement with the Nawab was made subject to the rights 
of Wazir-un-nissa, who was declared entitled to recover 
possession of the'villages on payment of the money #fe from 
her, the present suit comes strictly within the principle 
enunciated by this Board in Hasan 7afaw vy. Muhammad 
‘Askari (1) Their Lordships agree with the Judicial Com- 

; : (1) (1899) L. B. 26, I. A. 229. 
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missioners in holding that the facts of the two cases are not 
at all analogous. . In Hasan  yafar v. Muhammad Askart (1) 
the settlement was effected with the person who took it on a 
distinct understanding which, in their Lordships! judgment, 
constituted him a trustee for his co-sharers who were not 
present at the time. d 

In the present case, the settlement officer's proceedings can 
bear no such meaning. The Nawab was in possession of the 
villages by virtue of some arrangement regarding the exact 
nature of which there is no evidence. At the time of settlement 
he or his agent opposed the claim of Wazir-un-nissa to have 
the properties settled with her, on the ground that he was 
entitled to remain in possession until the monies he had 
disbursed on her account were paid off. That objection was 
upheld, and the settlement was made with the Nawab “in 
accordance with possession,” and the lady was directed fo 
proceed by separate application to get her property released 
by payment of the money due by her. In their Lordships’ 
judgment there is no warrant for the contention that the 
correlative obligation that lay on the Nawab to release the 
property on payment of the money created a trust or constituted 
him a trustee for Wazir-un-nissa. No step appears to have 
been taken by her in compliance with the directions of the 
settlement officer; and the Nawab was allowed to remain in 
possession of the property without any attempt on her part 
to get it released. In 1867, when she applied for the regular 
settlement of the villages, an adverse title was distinctly set 
up on his behalf. From the date of the dismissal of her 
application in 1868 on the ground that they were included 
in his taluqdari sanad the Nawab’s possession was adverse to 
her. The present suit was not instituted until 31905, and 
is thus clearly barred. The appeal, therefore, fails and must 
be dismissed with costs and their Lordships will “humbly 
advise His Majesty accordingly: 

Messrs. T. L. Wilson & Co.—Solicitors for the Appellante, 

Messrs. Barrow, Rogers & Ne for the rst 
Respondent. e 
- The end Respondent did not appear. 
J. M. P. s 

t. ** (1) (1809) L. R. 26 I. A. 229. 


Appeal dismissed. 
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PRESENT : Lord Macnaghten, Lord Mersey, Lord Robson, Sir 
Arthur Wilson, and Mr. Ameer AR. 


BACHI AND OTHERS P. 0, 
v. * 
BIKHCHAND JIOMAL AND ANOTHER 
AND 
BACHI AND OTHERS 
2 v. 
KHERAJMAL DEWANMAL 
AND 
BHANBHEN AND OTHERS 
v. 
KHERAJMAL DEWANMAL AND OTHERS. 


[ON THE CONSOLIDATED APPEALS FROM THE COURT OF THE 
a JUDICIAL COMMISSIONER OF SIND.] 
Dekkan Agrioulturists Relief Aot (XVII of 1879)—8uit for redemption— 
Form and reality of the suit—Speoial reliaf. 


Special relief under the Deccan Agrioulturists Relief Aot could not be 
granted in a suit, which was in form a sult for redemption, but in reality was 
a suit to recover property of which the rightful owner had been deprived 


by fraud, 
Three appeals, which were consolidated, from three decrees 
„Of the Court of the Judicial Commissioner of Sind (July 5, 1907) 
reversing a decree of the District Court of Sakkar Larkana 
(November 20, 1905). 
The question for determination was whether the appellants 4 
. or any of them were under the Dekkan Agriculturists ' 
Relief Act, entitled to special relief to redeem a mortgage 
executed on September 27, 1892 by three persons, named, 
Saindino, Mitho and Sachedino in favour of two of the res- 
pondents, víz, Bikhchand and Dipchand. The property mort- |. 
gaged was 5co ‘acres of land to secure a sum of Rs. 1,700. For 
interest on.Rs. 1,000 of that amount the mortgagees were to 
receive the produce of a part of "the “land, the interest on the 
remaining Rs. 700 was compounded for Rs 300; and Rs. 2,900, 
principal and interest, was to be paid by annual instalments 
extending to January 25, 1900. 

By a deed of sale, dated the 9th June, 1894, Mitho and his i 
brother Mirzan sold 122 dtres out of the 500 acres comprised in 
the mortgage to Bikhchand and Dipchand, the rfidrtgagees. "The, 
deed of sale set out that the’ consideration for the sale was the 
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sum of Rs. 2,000 due on the mortgage, which was expressed to 
be cancelled. Saindino attested the deed of sale as a witness, 
and the mortgagors obtained possession of the remainder of the 
500 acres mortgaged. On September 8, 1896, Bikbchand and 
Dipchand sold the said 122 acres of land to the first respondent 
Kherajmal, who had ever since been in possession a$ owner. 

Sachendino died in 1896, and Saindino in 1898, and their 
respective heirs, as plaintiffs, instituted the present suit on 
January 31, 1905, against Kherajmal, the purchaser of the said 
122 acres, and Bikhchand and Dipchand, the mortgagees under 
the deed of September 27, 1892, as defendants. The plaint 
alleged (infer alia) that the plaintiffs were not bound by the sale 
of June 9, 1894 ; that Sachedino, Saindino, and Mitho and others, 
as heirs of a common ancestor, named Mitho, held the landed 
property of the family jointly, and notwithstanding the ostensible 
title, the said three mortgagors were each entitled to a thd 
share in the lands recorded in the name of each of them ; and 
that the mortgage of 1892 must be regarded as subsisting in 
regard to the 122 acres, sold in 1894. The relief sought was the 
redemption of a two-thirds share of the said 122 acres after the 
taking of accounts and the grant of special relief under the 
Dekkan Agriculturists’ Relief Act. 

-'Bikhchand and Dipchand did not enter any- defence. 
Kherajmal pleaded that the plaintiffs never had any right to the. 
property in suit ; that he (the defendant) knew nothing of the 
mortgage of September 27, 1892 ; that the deed of sale of June 
.9, 1894, was executed with the knqwledge and consent of 
Sachedino and Saindino and their heirs ; that no objection was 
taken to it and the plaintiffs were, therefore, bound by it ; that 
the effect of that deed of sale was to redeem the said mortgage 
with a result that there was no mortgage to redeem ; and that 
the Dekkan Agriculturists! Relief Act did not*apply to the suit. 

The District Judge held that the land in suit was Held joint- 

ly by the heirs of the commos ancestor Mithd ; that Sachedino’ s 

and Saindino’s heirs were respectively entitled to one-third 

of the same, and Mitho and his brother Mizam to the remain- 

ing third ; that Saindin’ was bound by the deed of,sale as con- 

senting.jhereto and by taking advantage of its terms, and his 

heirs were, therefore, equally bound by it, but that the consent 

of Sachedino had not been proved ; that Kherajmal had notice 

*of the mortgage when he bought the land in suit and must be 


š treated as a mortgagee ; that the property in Kherajmal's hands 
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was subject to the rights of Sachedino's heirs, who were entitled ` 


to redeem ; and that the Dekkan Agriculturists Relief Act was 
applicable to the case. In the result he made a decree granting 
relief on terms to the heirs of Sachedino alone. 

Against that decree three appeals were filed in the Court of 
the Judicial Commissioner of Sind, one by  Kherajmal, the 
second by Bikhchand and Dipchand, and the third by the 
plaintiffs. They were disposed of by one judgment. That 
Court held (izter alia) that the deed of sale of June 9, 1894, 
was a regular and business like document, under which a small 
share of the property was sold in return for the remainder being 
released from the mortgage ; that its effect was that the 
mortgage of September 27, 1892, was extinguished, and that 
Bikhchand and Dipchand became absolute owners of the 122 
acres conveyed thereby, and the balance of the 500 acres 
mortgaged was held by the mortgagors free of the mortgage ; 
and that as no mortgage existed at the date of the suit there 

:could be no right of redemption and no suit for redemption 
wouldlie. In the result three decrees were made allowing the 
appeals of the purchaser and the morigagees and dismissing the 
appeal of the plaintiffs, who, thereupon appealed to His MASA 
in Council against all the three decrees. 

Mr. Y. M. Astbury, K. C. and Mr. E. U. Edáis, for the 
Appellants, contended that none of the plaintiffs were bound 
by the deed of sale of June 9,1894 ; that nothing done by 
Sachedeno or Saindino at the time of or after the deed of sale 
estopped them or their heirs or representatives from bringing the 
suit ; that the deed of sale "could not and did not operate to ex- 
Gadi the mortgage of September 27, 1892, or to deprive any 
of the plaintiffs of their right to redeem ; that so far as the 
"plaintiffs were concerned that mortgage remained in force at the 
date of filing the suit ; and.that the plaintiffs were entitled to 
special relief under the Dekkan Agriculturists Relief Act, sections 
12 and 13(2), e 

[Lorn MACNAGHTEN referred to Dekkan Agriculturists’ Relief 
Act (VI of 1895), section 7.] 

Mr. DeGruyther, K. C. and. ZL. Chuhermal, for the Respon- 
dents, were not heard, 

The judgment of their Lordships was delivered by 

Lord Macnaghten. —The Dekkan Agriculgurists’ ‘Relief 


Act gives extraordinary relief in certain cases. The cases are 
specified i inthe Act. The list includes a suit for redemption, 
*. . 
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The only question is—Is this suit one in which special relief can 
be granted? Intheir Lordships’ opinion it is not. In form it 
is a suit for redemption. In reality it is nothing of the kind. 
It isa suit to recover property of which the rightful owner has 
been deprived by fraud. That settles the case. 

Their Lord$hips will therefore humbly advise .His Majesty 
that this appeal ought to be dismissed, and the appellants must 
pay the costs. 

Messrs. Sanderson, Adkin, Lee and Eddis—Appellants’ 
Solicitors. : 

Messrs. T. L. Wilson & Co.—Respondents' Solicitors. 

J. M. P. Appeals dismissed. 


Present: Lord Macnaghten, Lord Mersey, Lord Robson, Str 
Arthur Wilson, and Mr. Ameer Alt. 


BUR SINGH AND oTHERS 
v 


UTTAM SINGH AND OTHERS. 


[ON APPEAL FROM THE CHIEF COURT oF THE PUNJAB.) 


Will — Ecidenos— Testamentary capacity— Illness and intemperance of the testator 
— Undue vnfiuence— Persons propounding the will benefiting by it. 


The onus of proving the testamentary oapacity of a testator lies on 
those by whom the will is propounded, and the evidence held to 
discharge that obligation is not displaced by the mere proof of serious 
illness and general intemperance of the testator. 

Evidence of oiroumstances of the character that there was motive 
and opportunity for the exercise of undue influence by the persons 
propounding a will and that some of them in fact benefited by the 
wil to the exclusion of other relatives of equal or nearer degree, may 
suggest suspicion and would certainly lead the Court to scrutinise with 
special oare the evidence of those who propound the will, but is not” 
by-.itself sufficient to set the will aside on the ground of undue influence. 

In order to set aside a will on the “ ground of undue tnfluence there 
must be olear evidence that such influence was in faot ekeroised, or 
that the illness of the testator go affected his nfental faculties as to 
make them unequal to the task of disposing of his property. x 


Appeal from a judgment and decree of the Chief Court 
of the Punjab (June *17, 1907) which reversed a judgment 
and decree of the Court of the, District Judge, Hoshiarpur 
"(December 16, 1902). 

. The main, question in the appeal was as to the validity 


* of a will. 
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The material facts appear from the judgment of their 
Lordships. 


Sir Henry E. Richards, K. C. and Mr. 8. G. Singh, for 


the Appellants: There are two questions,for determination, 
viz, whether the will was obtained by the undue influence 
of Bur Singh and Jawala Singh, and whether Harbans Singh 
was adopted by Shib Singh. In the first case the onus lies on 
the respondents. Both Courts have held that the will was 
executed by Shib Singh while he was in his proper senses. 
In order to impeach the will on the ground of undue 
influence the respondents must establish that the will of 
Shib Singh,the testator, was coerced into doing that which 
he did not desire to do. Boyse v.  Rossborough (1) and 
Bandatns v. Richardson (2). 
[Lorn MacNaGHTEN referred to Wingrove v. Wingrove (3).] 

< Their Lordships stopped Sir H, E. Richards and called upon 

Mr. DeGruyther, K. C. and Mr. B. Dube for the 
Respondents: The action is brought under section 42 of the 
Specific Relief Act (I of 1877). Thesole beneficiaries under the 
will are Bur Singh and Tara Singh, testator's reversionary heirs, 
Harbans Singh, testator’s sister's son, and the testator's widow, 
who has got an allowance for maintenance. 

Iu the Punjab, under the usual circumstances, a widow 
gets only a life interest, and a sister may possibly succeed, 
but asister's son never succeeds, to the estate of her deceased 
brother. Digest of Customary Law, by Sir W. H. Rattigan, 
sections II, 23 and 24, gp. 19, 27 and 34. The respondent’s 
claim to succeed cannot, therefore, be upheld unless the 
willon the adoption is established. The transaction is not 
righteous. Those who take a benefit under a will, and have 
been instrumental in preparing and obtaining it, as the 
respondents . have “been in this case, have thrown upon them 
the onus ‘of showing the righteousness of the transaction, and 
there is no: unyielding rule of daw that when it has been 
proved that the testator, competent in mind, as it is held 
in.this case, has had a will read over to him, and has there- 
upon executed it, all further inquiry i$ shut oub: Fulton v. 
Andrew (4). The beneficiaries, the appellants, have fajjed to 


discharge the onus that lies upon them. The evidence shows. 


(1) (1857) 6 House of Lords Oases, ds 2, at pp. 48 and 49. e 
(2) (1906) A. O. 169 ; 22 T. L B, t . 
* (8) (1885) 11 P. D. 81. i 
(4) (875) L. R 7 English and Irish Appeal Onses, 418, 
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that the deceased was very ill, weak, and of intemperate 
habits. His bodily disease had rendered his mind incapable of 
exerting the faculties essential to a sound and disposing mind 
and memory. Reference was made tog Barry v. Butlin (1) and 
Harwood v. Baker (2). 

Assuming that ‘the will} could be “upheld, it is submitted 
that it is not valid as regards the ancestral property disposed 
of thereby. As to what is ancestral ; property, see Disgest of 
Customary Law, by Sir W. H. Rattigan,;?section 59, p.94, and 
Natha Singh v. Harnam Singh (3). 

Sir H. E. Richards: I argued the case on the footing that 
the property is acquired in view of the admissions made by 
the respondents in the Chief Court. 

[Lorn MACNAGHTEN. It is purely a question of fact, and 
the finding of the two Courts is against the respondents.] 

Mr. DeGruyther was not allowed to raise this question. . 

Their Lordships did not call upon (Sir H. E. Richards 
to reply. 

The judgment of their Lordships‘ was delivered by 


Lord Robson :—The main question in this appeal is as to 
the validity of the will of one Shib Singh, who was a Hindu 
Jat, residing at Garhdiwala in the district of Hoshiarpur in 
the Punjab. 

There is a further point as to whether a portion of the land 
comprised in the will is ancestral property or not. That question 
is substantially one of fact. Both the Courts below are agreed 
in finding that the property in dispute was acquired, and no 
reason has been shown to their Lordships which would justify 
them in coming to a different conclusion. 

Shib Singh fell seriously ill in May 1898. The will in 
dispute was made by him on the 11th June 1898 and he died on 
the 23rd of the same month. It is alleged by the respondents 
in their plaint that the will was executed when “ he was seriously 
ill, weak—really at death's *door—and not in possession of his 
right senses “and intellectual powers, and was under the undue 
influence of Jawala Singh, father of the defendant, Harbans 
Singh and Bur Singh.” : 

Nene of the Judges had the advantage .of seeing the 
witnesses as the evidence was taken wholly on deposition before 


* a. 
(1) (1838) 3 M. P. 0, O. 4 80. (2) (1840) 8 M. P. O. O. 283. 
(8; (1894) 29 Punjab Record, 86, «No. 81 of 1804), 
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the trial There was very little conflict of evidence on the 
particular facts alleged, so far as those facts were material to the 
making of the will or the condition of the testator, and the only 
question for the Courts was whether, on such facts, the 
charges of festamentary incapacity and undte influence had 
been established. 

Shib Singh was brought from Garhdiwala to Hoshiarpur for 
medical treatment on the advice of Mr. Chatterji, a mission 
teacher with whom he was acquainted, and was placed under 
the care of two doctors. He was accompanied by his relative, 
the defendant Bur Singh and his brother-in-law Jawala Singh. 
His physical condition became, no doubt, rapidly worse, and he, 
or some one about him, sent for his lawyer, Pandit Jagan Nath, 
in order to take instructions for his will. This gentleman gave 
evidence for the appellants. He was an old friend and school- 
fellow of the testator, and had been his counsel in practically all 
his litigation. He took his instructions from Shib Singh himself, 
and visited him for that purpose on several occasions before the 
day on which the will was executed. It cannot be said that, so 
far as the relationship of the beneficiaries to the testator is 
concerned, there was anything unnatural or unusual in the will, 
An allowance for maintenance was made tothe wife; certain 
property was left to the defendants Bur Singh and Tara Singh, 
“who were relatives, and whose grandfather is stated to have 
had care of Shib Singh when the latter was a boy and to have 
rendered him important services. The remainder ofthe property 
went to his nephew, Harbans Singh, who had been born in 
Shib Singh's house and brought up by him, he himself being 
childless. 

The will was dictated by the Pandit Jagan Nath (in the 
presence of Shib Singh) to a, petition writer, Mahdo Ram, who 
knew Ship Singh. Dr. Datta and several zemindars were also 
present. While tbe dictation was going on Shib Singh made 
various observations on the clauses, and some alterations were 
made at his suggestion in the draft ; for instance, he increased the 
provision for his wife. Dr. Datta afterwards read the completed 
document over to him and satisfied himself by questions that he 
understood it, and it was duly signed. Jagan Nath had 
previously sent forthe Registrar to have the will registered, 
but the Sub-Registrar had come and gone beforé the will was + 
signed, and in the course of conversation on this subject Shib 


Singhesaid he was under the treatment of doctors and he would 
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E haveitsigned by them. Onthe following day, therefore, both 
1910. ` doctors signed 1t, and, according to the custom of their 


profession in India in such cases, they added a statement of their 
opinion that the testator, though ill, was in his senses. Dr. 
Datta gave evidence at the trial in favour of the will but Dr. 
-Zord Robson. Duni Chand had in the meantime died. i 

It would be difficult to have a stronger prima facie case in 
favour of the will, and it was fully accepted by the District Judge. 
The Chief Court also say that they “seeno reason to doubt 
the evidence of the Rev. Mr. Chatterji and Dr. Datta that on 
the day when the testator signed the will he was in his senses, 
or in other words, that he was not unconscious or wandering in 
his mind," but they are of opinion that he was “in a condition 
which rendered him powerless to withstand the influence of 
(the defendants) Bur Singh and Jawala Singh," who were in 
close attendance upon him, and in whose hands the Chief Court 
think that “he was merely a tool. They add thatin their 
opinion, those defendants "took advantage ofthe  testator's 
helplessness to force or induce him to execute it for their 
benefit." Their Lordships are unable to find any evidence on the 
record which would justify this conclusion. 

The testator had been a man of intemperate habits, and 
was within 12 days of his death when the will was made ; but 
there is no evidence to indicate that he was not sober, or not’ 
of a sound disposing mind when he was transacting the business 
of his wil on the irth June. Nor is there any evidence 
whatever that the defendants Bur Singh and Jawala Singh used 
the undue influence which is alleged, beyond the bare fact that 
they were the relatives who accompanied Shib Singh to 
Hoshiarpur, and were selected by him for benefits under the will. 

It is stated that up to 1896 Bur Singh and Shib Singh were 
. at enmity, and that there were open quarrels, and litigation 

between them. That does not appear, however, to have 
prevented the testator frém afterwards employing Bur Singh in 
the management of his lands, or from sharing his table with 
him. The District Judge finds that Bur Singh’s services to the 
testator are proved both from documents and fromthe oral 
ii evidente of very respectable witnesses. These old family 
quarrels do not therefore, of themselves, show that Bur Singh 
could not Have been a person whom the testator desired 
to benefit. ‘ : : 
° . lt was alleged on the part of the defendants that Harbans 
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Singh had been duly adopted by Shib Singh ashis son, and the 
District Judge found this adoption proved. .The Chief Court 
differed from him on this point, and drew some inferences 
unfavourable to the defendants’ case generally from the fact that 
the allegation had been put forward. It is unnecessary for their 
Lordships to decide the question of adoption, butthey are of 
opinion that the evidence given in relation to that question 
gives rise to no material reflection on the evidence of the 
independent witnesses in support ofthe will The Chief Court 
treat the evidence of Jagan Nath as not quite "beyond criticism,” 
because, in their opinion, he acted in the matter of the will 
as though he were ignorant of facts disclosed in previous proceed- 
ings relating to the position of Harbans Singh and Bur Singh 
which it was thought probable he would remember, but they do 
not goso far as to reject or discredit his testimony. Indeed 
Jagan Nath was not cross-examined on these points, and there is 
really nothing in them which is not susceptible of explanation 
without reflecting in any way on his independence and good 
faith as a witness. 

With regard to the Rev. Mr. Chatterji, it was suggested 
apparently as a circumstance ofsuspicion against him that he 
had at onetime boughta piece of land for his mission from 
Shib Singh; but there is nothing to show that the transaction 


"was not a normal and perfectly proper matter of business. 


No suggestion is made against the good faith of the 
doctors or of Mahdo Ram. 

The onus of provi&g the testamentary capacity of Shib 
Singh of course lies on those by whom the will is propounded 
and in their Lordships’ opinion they have discharged that 
obligation by the evidence iudicated above. Such evidence is 
not displaced by mere proof of serious illness and of general 
intemperance, and yet that is as far as the evidence of the 
respondents can fairly be said to go. So faras the charge of 
undue.influence is concerned, all that is shown on the part 


of those attacking the wil is that there was motive and: 


Opportunity for the exercise of such influence by the defen- 
dants, and that some of them in fact benefited by the willto the 
exclusion of other relatives of equal or nearer degree. Jircums- 
tances of that characteg may sometimes suggest suspicion and 
would certainly lead the Court in the present cas¢ to scrutinise 
‘with special care the evidence of those who propound the will f 


but.n order,to set it aside there must be clear evidence that the e 


. 
e 
eo . 
. 


—— 
Bur Singh 
v. 
Uttam Singh, 
Lord Robson, 


T8 


Bur Singh 
v. 
Uttam Singhs 
Lord Robson, 


THE OALOUTTA LAW JOURNAL. (Vou. XIII. 


undue influence was in fact exercised, or that the illness of the 
testator so affected his mental faculties as to make them unequal 
to the task of disposing of his property. 

Such evidence is not only lacking in this case, but, in the 
opinion of their Lordships, the circumstances attending the 
making and execution of the will are not reasonably consistent 
with it. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed with costs, and the judgment 
of the Chief Court set aside and that of the District Court 
restored with costs in both Courts. 

Mr. Edward Dalgado.—Solicitor for the Appellants, 

Messrs. T. L. Wilson & Co.—Solicitors for the Respondents. 
J-M. P. Appeal allowed. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


BUDHAN SHA 
v. 
SITANATH SHA.* 


Deficit Court-fee— Order to pay within time fixed, not carried out, effet of— 
Civil Procedure Code (Act V. of 1908), Seos, 148, 149— Enlargement of, 
time, order for, if an admission or rejection of plaint—Registrar, Small 
Cause Court, powers of—Procedure to be adopted when deficit Oourt-fee 
not paid in time. 

Where the fee prescribed for the plaint was not paid in full and the Court 
in its discretion called upon the plaintiff to pay the deficiency within a time 
fixed by it, if the order is carried out and deficiency made up, the plaint will 
be operative, under section 149 of the Code of Oivil Procedure, in the same way 
a8 if the fee had been paid in the first instance, if this order were not oarried 
out, section 149 of the said Code will not assist the plain&ff 

An order for enlargement of time under section 148 of the Oode of Civil 
Procedure cannot be deemed an order for the admission gr rejection of a plaint. 

It is not competent to the Begfstrar of Small Oause Oonrt to make an 
order under geotion 148 of the Oode for enlargement of time, | 

When a party had put in deficit Court-fee subsequent to the date fixed by 
the Court and hie plaint was régistered, the order oould not be interpreted as one 
by implication for enlargement of time. When a party asks for such 
indulgence and invites the Court to make an order under section 149 or under 
that section read with section 148, an applicatfon should be made to the Court 
and the record shoeld clearly indicate that all the olrcumstances had beon 


* Civil Rule No, 1797 of 1910, against the decision of Babu Narendra 


è Krishna Dutt, Small Oause Court Judge of Sealdah, dated the 11th Marah, 1910. 
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brought to the notice of the Court and the Court with full knowledge thereof 
had in the exeroise of its discretion made an order entitling the plaintiff to 
make up the deficiency within the time fixed under seotion*149 or within any 
additional period allowed under section 148. 


Raja Pudmanund Singh v. Ananta Lal (1) followede 

Amir Hossain v, Nanak (2) distinguished, 
Application for Revision by the Defendant. 
Suit for money. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Nunda Lai Sarkar for the Petitioner. 

Babu Amarendra Nath Bose for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to set aside an 
order made by the Judge of a Court of Small Causes under Sec. 
114 read with Order, 47, Rule 1 of the Code of 1908. The effect 
ofthe order is to set aside on review a decree by which the 
learned Judge had dismissed a suit as barred by limitation. 
There has been no controversy as to the facts before us. The 
suit was filed on the 4th September 1909 and the claim was 
valued at Rs. 150. The Court-fee paid on the plaint was Rs. 6 
only, whereas the amount payable was Rs. 11-4as. Thereupon 
the learned Judge recorded the following order on the 8th 
September. " The deficit Court-fee stamp worth Rs. 5 to be 
filed in one week." It will be observed that the amount of deficit 
Court-fees was incorrectly stated, as the deficiency was Rs. 5-4 as. 
The Court-fee was deposited, not within the time allowed ; but 
on the 18th September. No order appears to have been made 
on that day ; but on the 2oth September, the Registrar of the 
Court recorded the following order. ‘The deficit Court-fee filed ; 
register." Subsequently, it appears to have been discovered that 
the Court-fee was still deficient by four annas, and on the 28th 
September the deficiency was made up. When the suit came on 
for trial, an objectibn was taken onebehalf of the defendant that 
the claim was barred by limitation, because the goods were sold 
on the 6th September 1906 and the plaint must be taken to have 
been filed on the 18th, if not, on the 28th’ September 1909. The 
learned Judge upheld this contention and dismissed the sxit, on 
the authority of the decision of this Court in the case of Raja 
Pudmanund v. Ananta Lal Misser (1). Subsequently, an application 
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was made to him to review his judgment and his attention was 
invited to the provisions of section 149 of the Code of 1908, He 
held on the 11th March, 1910 that the section mentioned had 
effected a change in the law, and the plaint must be considered 
to have been filed on the 4th September 1909, In this view, he 
granted the appfication for review and directed the suit to be 
reheard on the merits ; this last order we are now invited to 
set aside. In our opinion, there is no room for doubt that the 
learned Judge has taken an erroneous view of the effect of section 
149 and that his order cannot be supported. 

Section 149 provides that where the whole or any part of any 
fee prescribed for any document by the law for the time being 
in force relating to Court-fees has not been paid, the Court may 
in its discretion at any stage allow the person by whom such fee 
is payable (to pay the whole or part, as the case may 
be, of such Court-fee ; and upon such payment the document 
in respect of which such fee is payable) shall have the same 
force and effect as if such fee had been paid in the first 
instance. This provision is obviously of no assistance to 
the plaintiff. Here the fee prescribed for the plaint was 
admittedly not paid in full The Court in its discretion called 
upon the plaintiff to pay the deficiency within a time fixed 
by it. Ifthat order had been carried out and the deficiency had 
been made up, under section 149 the plaint would have been. 
operative in the same way as if the fee had been paid in the first 
instance, This order of the Court, however, was not carried out. 
Obviously therefore section 149 does not assist the plaintif., But 
it is suggested that under section 148, the Court had the power to 
enlarge the time originally fixed for the payment of the deficit 
Court-fees and that the order of the zoth September, 1909, may 
be interpreted in that sense. In our opinion, there is no 
foundation for this contention. In the first place, the order was 
made, not by the Judge of the Court of Small Causes, but by the 
Registrar. The first question, therefore, which arises is, whether 
the Registrar of the Court of Small Causes was competent to 
make an order under section 148 even if it be assumed that he 
intended to make an order under that section. 

Section 12 of the Provincial Small Cause Courts Act of 1887, 
provides for the appointment of a Registrar and lays down that 
where a Registrar is appointed he shall be the chief ministerial 

. officer of the Court. Under sub-section (3) of that section, the 
Local Government may by ordér in writing, confer upon a 
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Registrar the jurisdiction of a Judge of a Court of Small Causes 
for the trial of suits of whichthe value does not exceed twenty 
Rupees. Sections 18 to 22 define the powers and functions of the 
Registrar. Section 18 deals with the question of trial of suits by 
the Registrar. Section 19, upon which special reliance is placed on 
behalf of the plaintiff, deals with the question of admission, return, 
and rejection of plaints by the Registrar. Section 20 authorises the 
Registrar to pass decrees on confession in certain cases. Sec. 21 
treats of execution of decrees by the Registrar, and Sec. 22 
allows the Registrar power to adjourn cases in some specified 
contingencies. It is clear, therefore, that the object of the 
Legislature was to define accurately and exhaustively the powers 
and functions of the Registrar and to make special provisions in 
that behalf. Now, so far as section 19 is concerned, sub-section (1) 
provides that when the Judge of a Court of Small Causes is absent 
and an Additional J udge has not been appointed or having been 
appointed is also absent, the Registrar may admit a plaint or 
return or reject a plaint for any reason for which the Judge 
might return or reject it. Sub-section (2) then provides that the 
Judge may of his own motion or on the application of a party, 
return or reject a plaint which has been admitted by the 
Registrar or admit a plaint which has been returned or rejected 
by him. To this sub-section, is attached a proviso that in 
"ordinary course, the party who is dissatisfied with the order of 
the Registrar in the matter of admission, return, or rejection of a 
plaint, must apply to the Judge on the first day on which he 
sits in Court after the order has been made by the Registrar. It 
has been contended on behalf of the plaintiff that as the Registrar 
is authorised to admit or reject a plaint, it is competent to him to 
make an order for enlargement of time under section 148 of the 
Code of 1908 when an order made by the Judge under section 149 
has not been carried out by the parties concerned. But it is 
obvious that an order for enlargement of time under section 148, 
cannot by any stretch of language'be deemed an order for the 
admission or rejection of a plaint. It has been suggested 
however by the learned vakil for the plaintiff that the Registrar 
has, by implication, the power to make an order undér section 148, 
inasmuch as such an order may be a pre-requisite “to the 
admission or rejection of a plaint. In support of this view 
reliance has been placed upon Æxparte Marte (1). In that 
ease it was ruled that where aninferior Court is empowered to" 


. . (1) (1879) 4 Q. B, D. 212 and 491. 
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grant an injunction, the power to punish disobedience to such 
injunction, is alsa impliedly conferred, for the power to grant 
the injunction would be useless if it could not be enforced. It 
was pointed out byeChief Baron Kelly that if it was competent to 
a Court to grant, an injunction, it was also competent to the Court 
to enforce the injunction, because ifa Court had the power to 
prohibit a wrong, it should also have the power to enforce its 
prohibition ; and it was difficult to conceive that the Legislature 
intended to give the power to grant an injunction and yet did not 
intend to give the power to enforce it. Similarly, Lord Justice 
Bramwell observed that the inflicting of punishment for 
disobedience to injunction granted by the Court was part of the 
remedy ; in other words, the remedy consists of an injunction and 
consequent attachment. This principle has no application to the 
case before us, because the making of anorder under section 148 
for enlargement of the time within which the Court-fee might be 
paid, can in no sense be treated as necessary to enable the 
Registrar to admit or reject the plaint. Under Order 7, Rule 
11 of the Code, the plaint in asuit shall be rejected in four 
cases to one of which only reference need be made for our 
present purpose, namely, where the relief claimed is properly 
valued but the plaint is written on paper insufficiently stamped, 
and the plaintiff, on being required by the Court to supply the 
requisite stamp paper within a time to be fixed by the Court,. 
fails to do so. Inthe case before us, the relief in the plaint was 
properly valued, butit was written on paper insufficiently 
stamped. The plaintiff was requiredby the Judge to supply 
the requisite stamp paper within a time fixed, but he failed to 
doso. It was, therefore, open tothe Registrar to reject the 
plaint under the section. Under these circumstances, we must 
hold that it was not competent tothe Registrar to make an 
order under section 148 for enlargement of tiñe. 

In the second place, it is reasonably plain that the ‘Registrar 


never intended to makg ane order under "section 148. The 


learned vakilfor the plaintiff has contended that the order 
recorded by the Registrar, namely, ‘' the deficit Court-fee filed ”, 
“ Register," “admits of "the interpretation that the attention of: 
the Régistrar was invited to the circumstance that the previous 
order of the Court had not been qarried out within the time 
allowed and that he was, therefore, called upon to exercise such 


* discretion as might be supposed to have been vested in him under. 


section 148. That this was not so is manifest from the events 
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which subsequently happened, namely, that when objection 
was taken at the hearing on the ground that the suit was 
barred by limitation, there was no suggestion that the attention 
of the Registrar had been drawn to the default and that with 
full knowledge of what had taken place, he made the order 
for enlargement of time under section 148. The case therefore 
falls clearly within the scope of the decision of the Full Bench 
in Raja Pudmanund Singh v. Ananta Lal Misser(1). In that 
case, a plaint had been filed on an insufficiently stamped 
paper on the 23rd June, and time was given up to the 5th July 
to make up the deficiency. There was no further application 
for extension of time, but the deficiency was made up on the 9th 
July, on which date the plaint was verified and then registered. 
It was contended on behalf of the plaintiff that when the plaint 
was registered on the 9th July after he had been allowed 
to make up the deficiency, the order oughtto be interpreted 
as one by implication for enlargement of time. This view 
was not accepted by the majority of the learned Judges who 
composed the Full Bench and is also in accord with that taken 
in the cases of Brahmomoyt Dasi v. Andi Si (2) and Harakumar 
Fal Chowdhury v, Safatulla (3. In our opinion, when a party 
asks for an indulgence ofthis description and invites the Court 
to make an order under section 149 or under that section read 
„with section 148, an application should be made to the Court, 
and the record ought clearly to indicate that all the circum- 
stances have been brought to the notice of the Court and 
the Court with full knowledge thereof has in the exercise of 
its discretion made an order entitling the plaintiff to make up 
the deficiency within the time fixed under section 149 or within 
, any additional period allowed under section 148. Tne decision 
of this Court in the caee of Amir Hossain v. Nanak (4), 
is clearly distinguishable . and is of no assistance to the 
plaintif.. In that case, the plaint was filed on the 8th 
February 4905. «Ihe Court granted the plaintiff time till 
the 15th February, but the deficiency was not made up 
till the 16th February. The Court, however, ordered that 
the petition for time though lateeby one day might be’ 
filed. Such petition was filed on the 16th February and the 


case was registered on that date, In that case, therefore, there . 


were materials on the record to show that there was an order 
for enlargement oftime expressly made by the Court uptn an. 
(1) (1906) 40. L. J 421, I. L. R. 84 Calo, 20. (8, (19065) 2 O. L J. 70. 
42) (1899) I, L'R, 27 Calo 376, - (4) (1910) 12 0. L, J, 62, 
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application by the party. We must hold, therefore, that the 
order made by the learned Judge on the i1th March 
1910, cannot bé supported. His view that section 149 has 
brought about a change in the law so as to entitle a plaintiff, 
(who has obtained ‘time under section 149 and has failed to 
carry out the order of the Court), to make up the deficiency on 
a subsequent day without an order for enlargement of time 
under section 148, cannot possibly be maintained. The result 
therefore is that the Rule must be made absolute and the 
order of the Small Cause Court Judge set aside. 

The question next arises, what further order should be 
made in the case. On behalf ofthe plaintiff it has been con- 
tended that even ifthe plaint be treated as presented on the 
18th September 1909, the suit is not barred by limitation. On 
behalf of the defendant it has been argued that this question 
was raised at the original trial and was decided against the 
plaintiff. Reference has in this connection been made to a 
paragraph in the written statement in which the defendants 
denied the allegation that there was an agreement between the 
parties that the money would be paid within one month of 
the date of the delivery of the goods. But it is obvious from an 
examination of the written statement as a whole and from the 
proceedings in the Court below that this question was raised, 
not with reference to the ground of limitation but in answer to 4 
the claim for interest. The allegation of the plaintiff was that 
interest was to run after the expiry of one month from the date 
of the delivery of the goods, and he supported this position on 
the theory that the defendant was allowed time to pay up the 
price of the goods sold. The learned Judge was never invited 
to consider, whether there was this agreement and whether it 
could remove the bar of limitation. As the question of limitation 
was not raised in the written statement and as the plaintiff may 
have been taken by surprise, we think that the proper order 
to make is to set aside the original decree as yell and to direct 
the Judge to retry the tase. The first question to be con- 
sidered will be the question of limitation. If the plaintiff 
establishes that there was an agreement by the parties for 
payment of the value of the goods within one month from the 
date of delivery, the suit is not barred by limitation. If, on the 
other hand, this allegation is not established, the suit will be 
dismisged. The’ petitioner is entitled to his costs in this Court; 
We assess the hearing fee at one góld mohur. 

ATMA Rule made absolute» Case remanded, 
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CIVIL APPELLATE. 


_ Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


NAFAR CHANDRA KUNDU 
v. 
i . RATNAMALA DEBI* * 
Mortgage ruit — Paramount title, question of, sf can be investigated — Aoecwmuw- 
lation, direction for, for a fived period — Bequest in favour of person to be 
afterwards ascertained ‘ 


The general rule that & question of paramount title cannot be properly 
investigated 10 a mortgage suit is subject to exceptions, Where the defendant 


is sued upon the assumption that he is the legal representative of the mortgagor, 
1t is open to him to set up his own title, 


A direction to an executor to acoumulate the income for the benefit of the 


future wife of the testator's son, if the son marries within a fixed period, 
is valid. 


A bequest in favour of a person to be married by the testator's son and who 
was in existence at the time of the testator's death, is valid. 


Appeal by the Plaintiff. 

Suit to enforce Mortgage Security. 

The material facts and arguments appear from the judgment. 

Babus Ram Chunder Majumdar and Hara Kumar Mitter 
for the Appellant. 


Mr. B. K. Acharya and Babu Hara Prasad Chatterjee for 
the Respondent. 


š C. A. V. 
The judgment of the Court was delivered by 
Mookerjee J.—T his is an appeal on behalf of the plaintiffs in 
a suit to enforce a mortgage security executed in favour of their 
father by one Shosibhusan Chakrabarty, the husband of the 
defendant, on the 26th January 1892. The loan was repayable on 
.the 12th April 1893, and as the suit was not commenced till the 
7th April 1905, the remedy of the mortgagees is restricted to the 
mortgage premises.* The question in controversy between the 
parties is whether the mortgage is binding upon the property 
in the hands of thé defendant, whe claims to have acquired title 
thereto independently of her husband. It may be assumed for 
the purposes of the present appeal that the property originally 
belonged to the father-in-law of the défendant Ram Kumar 
Chakrabarty. He made a testamentary disposition of his pro- 
perties on the 30th October 1889 and died on the 19th Novembet 


* Appeal from Appellate Decree No. 1569 of 1907, against the decree of 
Baba Promotho Nath Chatterjee, Subordinate Judge of Nadia, dated thé 22nd 
May, 1907, reversing that of Babu Bejey “Gopal Ohatterjee, Mungff 4 Kustia, 
dated the 28th Maroh, 1906, 
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. 1910. 
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OIL 1889. Under his will, his wldow Umasunderi became absolutely 
1910. entitled to the property in suit. On the rsth October 1891 
Nafar Chandra Umasunderi made a. testamentary disposition of her estate and 
Kundu died shortly after. , The will was addressed to her eldest son 


Baka gl Debt,  Dwarkanath Chakrabarty and directions were given for the 
aid disposal of the properties, the legal effect of which rs now in con- 
oe troversy. The substance of the disposition was that Dwarkanath 
would take possession of the estate upon the death of his mother, 
that he would get his brother Shosi Bhusan married in the 
course of ro years, that if Shosi Bhusan married within this 
period the estate would be taken by his wife, but that if Shosi 
Bhusan did not marry within 10 years, upon the expiry of this 
period Dwarkanath would sell the properties and apply the 
proceeds for certain specified religious purposes. The will con- 
cluded with a statement that Dwarkanath would be the executor 
till the marriage of Shosi Bhusan when his wife would succeed 
to theoffice of executor. Dwarkanath died in 1892, after Shosi 
Bhusan had executed the mortgage now in suit. Shosi Bhusan 
was married in 1893 to the defendant Ratanmala who was 
born about the year 1883. The case for the plaintiffs is that the 
bequest in favour of the wife of Shosi Bhusan was void and that 
Shosi Bhusan succeeded to the property as upon intestacy. The 
case for the defendant is that the bequest in favour of the wife 
of Shosi Bhusan was valid, that Shosi Bhusan did not take any 
interest in the estate of his mother and that consequently the 
mortgage executed by him is ineffectual to bind the property. 
The Court of first instance pronounced in favour of the invalidity 
of the bequest and decreed the suit. Upon appeal the Subor- 
dinate Judge nas reversed that decision. The plaintiffs have now 
appealed to this Court. . 
Before we deal with the question of the legal effect of the 
dispositions contained in the will, it is necessary to state that in 
° the Court below an objection appears to have been taken to the 
frame of the suit. It waseargued upon the authority of the 
decision of this Court in the case of Fajneswar Dutt v. Bhuban 
Mohan Mitra (1), that the suit could not proceed against the 
defendant, as she clafmed a title paramount to that of the 
mortgagor in the mortgaged premises, This objection was in 
our opinion rightly overruled, because as pointed out in the case 
of Bhaja Choydhury v. Chuni Lal Marwari (2), the rule that a 


(1) (1906) 80, L. J 905, I. L, B. 89 alo, 425. 
$ (3) (1908) 6 O. L, J. 95, ilọ. W.N. 284, 


Vor, XIII] HIGH COURT. 


question of paramount title cannot be properly investigated in a 
mortgage suit is subject to exceptions. In the case before us, the 
defendant is the legal representative of the mortgagor, and if the 
property really belonged to the mortgagor, she would be the 
proper person to be sued ; when sued by the mortgagor upon this 
assumption, it*was obviously open to her to set up her own title. 
It would be an idle formality to compel the mortgagee to institute 
a suit for declaration that the property belonged to the mortgagor 
aud to stay the mortgage suit till the disposal of that litigation. 
We must therefore treat the suit as properly framed and deal 
with the question raised as within its scope. 

The first point which requires consideration is as to the true 
position of Dwarkanath. It appears to have been argued on 
behalf of the plaintiffs in the Court below that the testator 
intended to create a limited interest in his favour, and in support 
of this view reference was made to passages in the will in which 
it is stated that whatever rights and interests the testator had, 
should be vested in Dwarkanath who was to own and hold 
possession, subject to the conditions set forth. In our opinion, 
the will taken as a whole indicates that the true position of 
Dwarkanath was no higher than that of an executor in whom 
the estate necessarily vested under section 4 of the Probate and 
Administration Act of 188r. Dwarkanath had clearly no power 
under the will to use or spend the income for his own purposes. 
He was to accumulate the income for a period which might extend 
to 10 years and might be shorter if Shoshi Bhusan should be 
married in the meanwhile.e It has been suggested before us that 
this trust for accumulation was invalid, but we are not prepared 
to adopt this position as well founded on principle. There was 

- no trust for perpetual accumulation as would be necessarily bad. 
Asima Krishna vw., Kumara Krishna (1), Krishnaramant v. 
Ananda Krishna (2), Sukhmoy v. Monohart (3). On the other hand 
the cases’ of Soorjeemoney v. Dinobundoo (4), Btssonauth v. 
Bamasoondety (5), Certainly indicate thaj a direction for accu- 
mulation is not necessarily bad, while in the case of Ampito Lall v. 
Surnomoye (6), Mr. Justice Jenkins was inclined to the view that 
if accumulations are permissible, the limit must be that which 
determines the period during. which the course or devolution of 


' (3) (1868) 2 B, L. B. O. O. 15. 

(2) (1869) 4 B. L, R. O O. 281, " 

(8) (1885) L. R. 12 L A. 103, I. L.B 11 Oalo. 684. ; 
+(4) (857; 6 M I A. 26,4 W B, PO. Lid, 

(5: (1867) 12 M, I A. 41, 9 W. R. P, O. 1. 
(6) 41897) I. L, B. 24 Oalo. 589, 
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property can be directed or controlled by a testator. We are 
not unmindful that the -judgment of Mr. Justice Jenkins was 
reversed upon appealon another point (1) and the decision in 
appeal was affirmed by the Judicial Committee (2). Mr. Justice 
Trevelyan in the Court of Appeal conceded that a direction to 
accumulate would be valid if there was a present gift to support 
the direction to accumulate. We aretherefore of opinion that the 
true position of Dwarkanath was that of an executor and that he 
was directed to accumulate the income for a specified purpose, 
namely, for the marriage expenses of the son of the testator 
Shoshi Bhusan Chakraburty. 

The second point which requires consideration isas to the 
alternative gifts intended by the testator. The will taken asa 
whole makes it reasonably plain.that the object of the testator 
was that her whole estate was to be applied for religious purposes, 
for the spiritual benefit of herself and of her husband, except 
in one contingency, namely, if Shoshi Bhusan married within 
10 years, the estate was to vest in the wifeof Shoshi Bhusan. 
The question appears to have been argued in the Court below 
whether section 99 ofthe Indian Succession Act which is made 
applicable to Hindus by the Hindu Wills Actis sufficient to 
validate these gifts. In our opinion it is unnecessary to consider 
the effect of section 99, frst, because neither the rule laid down 
in the section nor the exception thereto really covers the case 
before us, and secondly, because as pointed out in the case of 
Ram Lal Seit v. Kauai Lal Sett (3), section 99 would be 
applicable only inso faras it did mot contravene any rule of 
Hindu law. /atram v. Kuverbat (4), Anandrao v. Administrator- 
General (5). The real question therefore which arises is, whether 
the bequest is invalid under the Hindu law. On behalf of the. 
plaintiffs, it has been argued that there was no valid bequest 
because the bequest here might be in favour of a person not born 
at the death of the testator. On behalf of the respondent, it 
has- been argued that althdugh the decision of "the. Judicial 
Committee in Zagore v. Tagore (6) lays down the rule that under 
the Hindu Law there can be no valid gift in favour ofan 
unborn person, yet their Lordships recognised an exception 
in the case of adopted children and indicated another possible 
exception in the following passage from their judgment (p. 70) : 
(1) 61898) I LB. 25 Oale, 662, . (4) (1885) I. L. R. 9 Bom, 491. 


(2) (1899-1900) I. L, R 27 Calo. 996, .(5) (1895) I. L. R, 20 Bom. 450. - 
(8) (1886) L L R. 12 Calo, 663, (8) (1872) L. R, I, A. Supp. Vol. 47, 


. 
ee 
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* Their Lordships, adopting and acting upon the clear general 
principle of Hindu Law that a donee must be in existence, 
desire not to express any opinion as to certain exceptional cases 
of provisions by way of contract or of conditional gift on marriages 
or other family provisions for which authority may be found in 
Hindu Law." A passage indicative of such authority, may be 
found in the text of Vyasa and the comments thereon by 
Jagannath in his Digest [translated by Colebrook, Book II, Chap. 
IV, section 2, paragraph 30. Reference may also be made to 
paragraphs 49 to 52 which treat of valid irrevocable gifts.] From 
this point of view, no question can really arise as to the invalidity 
of the bequest, which may also be supported from another point 
of view. The decision of their Lordships of the Judicial Com- 
mitteein the case of Matibahu v. Bai Mamu Bai (1), shows 
that although the English law of powers is not to be applied 
generaly to Hindu wills, yet a gift by a Hindu testator of a 
power of disposition by will over his estate is valid, and a gift to 
an appointee in exercise of such power of appointment will 
be good if he be a person in existence at the death of the 
testator. See also Faverbat v. Kablibat (2) and Yethtrajulu y. 
Mukunthu (3). There can be no controversy here that if 
Shashi Bhusan had been married in the lifetime of the testator 
to the defendant, a bequest in favour of the daughter-in-law 
would have been good. The only difference which the will made 
in substance was that Dwakanath was authorised to effectuate 
the intention of the testator, and the estate vested in the defendant 
as soon as she was married, although it could not vest in her 
so long as she wasa pétsona incerta. In our opinion, there 
was a valid bequest and Shoshi Bhusan never acquired any 
interest in the property. 

The result, therefore, is that the decree made by the Court 
below must be affirmed and this appeal dismissed with costs. 


A.T. M. , Appeal dismissed. 


(D (1897) L. R 24 L, A. 987, I. L. B. 2] Bom. 709. 
(2) (1891) 1. L. R. 16 Bom, 492, (8) (1905) I. L. R 88 Mad. 863. 


89 
O1vin. 
1910., 
—— 
Nafar Ohandra 
Kundu 


v 
Ratnamala Debi. 
Movkerjea, J. 


THR OALOUTTA LAW JOURNAL. (Vor. XIII. 


Before Mr. Fustice Mookerjee and Mr. Justice Coxe. 

SECRETARY OF STATE FOR INDIA IN COUNCIL 

2 v. 
BRITISH INDIA STEAM NAVIGATION COMPANY* 
i AND 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
V, : 
GARDEN REACH SPINNING AND MANUFACTURING 
COMPANY.* 

Oivil Procedure Code ( Aot V of 1908), Secs 109, 115— High Courts Aot (24 and 
26 Vict. C. 104), Soo. 15—Order ‘ passed on appeal '— Appellate jurisdic- 
tion, elements of —' Final order '— Discovery, order for— Order as to scope 
of enquiry before Land Acquisition J wdge— Interlocutory order. 

An order, passed by the High Court in the exercise of its revisional jurs- 
diction under section 115 of the Oode of Oivil Procedure of 1908 or its power 
of superintendence under seotion 16 of the High Oourte Act of 1861, is an 
order made or passed on appeal within the meaning of section 39 of the 
Letters Patent. 

Oases on the subject discussed, 

To constitute appellate jurisdiction, there must exist the relation of superior 
and imferior Court, and the power, on the part of the former, to review decisions 
of the latter. 

The term ‘ final order’ denotes an order which finally decides any matter 
directly at issue 1n the cage in respect of the-rights of the parties. If the order 
decides an issue which goes to the foundation of the suit, and, therefore, is an 
order which can never, while the decision stands, be questioned again in the 
sut, it is ‘final’ within the meaning of section 109 of the Code of Oivil Pro-, 
cedure of 1908, notwithstanding that there may be subordinate enquiries to be 
made. If an order decides a question the solution of which cannot, whatever 
view may be taken of it, terminate the proceeding before the Court, it cannot 
be called a “final order,’ * 

Whether a particular order is a ‘ final order’ for the purpose of the grant of 
leave to appeal to His Majesty in Council, depends upon its nature and contents 
and its relation to the proceedings in which it has been made. 

An order of the High Court, in so far as it decides that certain portions of 
the award of the Land Acquisition Collestor, are not embraced within the 
scope of the investigation by the Special Judge, is not a ‘final order’ for the 
purpose of an appeal to His Majesty in Council i 

An interlocutory order is gener&lly one which ddés not Aispose of the 
suit or proceeding but reserves some further question or direction for future 
determination, 

Applications by the Secretary of State. 

Leave to appeal to His Majesty in Council. 

The material facts and arguments appear from the judgment, 

The facts qf the case appear in the judgment of Mr. Justice 
Mookerjee reported in 12 C. L, J. 50s. 


* Pnvy Council Appeals Nos. 98 and 94 of 1910, 
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Messrs. Sinha and Stephen and. Babus Ram Charan Mitra, 
Sris Chunder Chowdhury and Foy Gopal Ghose for the Appellants. 
Dr. Rash Behary Ghose and Babus Surendra Nath Roy and 
Satyendra Nath Roy for the Respondents. * 
. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— This is an application for leave to appeal 
to His Majesty in Council from the decision of this Court in the 
case of the British India Steam Navigation Company v. Secre- 
tary of State for India (1). In that case, an interlocutory order of 
the Land Acquisition Judge was challenged on behalf of both the 
claimants and the Secretary of State. On behalf of the claimants, 
it was contended, frst, that the Land Acquisition Judge had no 
jurisdiction to review, at the instance of the Secretary of State, 
the award of the Collector in so far as it was not challenged by the 
claimants, to re-examine items not controverted by them, and 
to set aside the award partially on the ground that it was illegal 
and void; and, secondly, that the Land Acquisition Judge had 
no jurisdiction to make an order for discovery, and, at any rate, 
if he had such jurisdiction, he had exercised it improperly in the 
case before him. On behalf of the Secretary of State, it was 
contended, first, that the Land Acquisition Judge had jurisdiction 
which he had improperly refused to exercise, to review the 
award of the Collector, to cancel or modify it, or to remit the 
proceedings to him for reconsideration; and, secondly, that if the 
Land Acquisition Judge did not possess such jurisdiction, this 
Court had, at any rate, jurisdiction to take action of the same 
description, and that the circumstances of the case rendered the 
interference of this Court essential in the interests of justice. In 
so far as the objections urged by the claimants, were concerned, 
they were sustained by this Court, while those taken on behalf 
' of the Secretary of State were overruled. The result was that 
the Rule obtained, by the Secretary of State was discharged, 
while that obtained by the claimants Was made absolute. On 
behalf of the Secretary of State, the application now before us, 
has been presented for leave to appeal against the order of this 
Court onlyinso far as thereby the Rule obtained by the 
claimants was made absolute. Inso far as the order discharged 
the Rule obtained by the Secretary of State himself, its propriety 
has not been assailed. The application, as amended before us, 
pürports to have been made both under section 110 read with 


, . (1) (1910) 12 0. L. J, 508. 
*. 


. 
. 
es A 


91 


O1viL. 


— 


1911. 


Seoretary of Btate 
for India in Council 


t 
British India 
Steam Navigation 
Company. 
January, 4. 


— 


, 


69 


Orvin, 


1811. 
w — 
Beoretary of 8tate 
or India in OConmoil 


v. 
British India 
Steam Navigation 
Company. 


Mookerjee, J, 


a 


THE OALOUTTA LAW JOURNAL (Vor. XIII. 


clause (a) of section 109 of the Civil Procedure Code of 1908 and 
section 39 of the Letters Patent of the 28th December, 1865. 
The application hag been opposed by the claimants on the ground 
that the order in questionis neither an order passed or made on 
appeal, nora final order, within the meaning of section 109 of 
Code or section 39 ofthe Letters Patent. Two questions, there- 
fore, arise for consideration, namely, frst, whether an order, 
passed by this Court inthe exercise of its revisional jurisdiction 
under section 115 of the Code of 1908 or of its power of 
superintendence under section 15 of the High Courts Act of 
1861, may be deemed to be an order made or passed on appeal ; 
and, secondly, whether the order in this case, in so far as it 
reversed the order of the Court below for discovery and decided 
that it was beyond the competency of the Land Acquisition 
Judge to review certain portions of the award of the Collector, 
is a final order within the meaning of section 109 of the Code of 
1908 and section 39 of the Letters Patent. 

In so far as the first of these questions is concerned, it has 
been contended on behalf of the claimants that an order, passed 
by this Court in the exercise of its revisional jurisdiction under 
section 115 of the Code, or ofits powers of superintendence under 
section 15 of the Charter Act, cannot rightly be regarded as 
passed on appeal. In support of this view, reliance has been 
placed upon the arrangement of the provisions of the Code of 
1908, which distinguish between appellate and  revisional 
jurisdiction ; the principles, which regulate the former, are 
contained in Part VII embracing sections 69 to 112, whereas the 
principles which underlie the latter are enunciated in section 
115. contained in part VIII. In answer to this argument, it has 
been contended on behalf of the Secretary of State that even if it 
be conceded that the arrangement of the Code lends some colour 
of apparent supportto the contention of the claimants, the 
position becomes materially different when, the provisions of 
section 39 of the Letters Patent are examined. It has been 
argued, with considerable force, that the Letters Patent recognises 
an original (ordinary or extraordinary) jurisdiction and an 
appellate jurisdiction, and that no basis for a suggestion as to the 
existence of a revisional jurísdiction as distinct from the appellate 
jurisdiction, can be traced therein. “After careful consideration 
ofthe arguments which have been addressed to us and of the 
judicial decisions to which we Shall presently refer, we have 

` arrived at the conclusion that the contention of the claimants 


. 
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in so far as this particular point is concerned, cannot be eS 

sustained. Sections 11 to 18 of the Letters Patent treat of the 1911, 

civil jurisdiction of the High Court including ordinary original, Benretary of Btate 

extraordinary original, and appellate jurisdi¢tion as well from for India in Counoil 

original jurisdiction as from Courts in the Provinces. No reference * British India 

need be made, for our present purposes, to sections 32 to 35, E 

which treat of special jurisdiction in admiralty, testamentary, and -— 

matrimonial matters. It is sufficient to point out that section Mookerjoe, A 

16 makes this Court a Court of appeal from all the civil Court 

of the Bengal Division of the Presidency of Fort William and 

from all other Courts subject to its superintendence, and 

authorises the Court to exercise appellate jurisdiction in such 

cases as are subject to appeal by virtue ofany laws or regulations 

in force. Itis reasonably plain, from an examination of these 

provisions, that a revisional jurisdiction is not contemplated 

apart from the appellate jurisdiction. Consequently, if we were 

to uphold the contention ofthe claimants that the expression 

"an order made on appeal” in section 39 does not include an 

order made in the exercise of revisional jurisdiction or ofthe 

powers of superintendence vested in the Court, we might be 

driven to the position thatthe Court cannot exercise any 

revisional jurisdiction at all, as such jurisdiction is not expressly . 

mentioned in the Letters Patent. An interpretation, which 
“might lead to au inference of this description, ought not, if 

possible, to be accepted as well founded. The question, there- 

fore, arises whether the revisional jurisdiction is essentially 

distinct from tbe appedlate jurisdiction, or whether it was 

intended by the Letters Patent to be included in the appellate 

jurisdiction. Now, the term “appeal” is defined in the Oxford 

Dictionary, Vol. I p. 398, as the transference of a case from 

:an inferior to a higher Court or tribunal in the hope of reversing 

or modifying the “decision of the former. In the Law Dictionary 

by Sweet, the term "appeal" is defined as a proceeding taken to . 
‘rectify an erroneous decision of a Court by submitting the question 

toa higher Court or Court of Appeal, and it is added that the 

term, therefore, includes, in addition to the proceedings speci- 

fically so called, the cases stated for the opinion of the 
Queen's Bench Division» and the Court for Crown Cases 

Reserved, and proceedings in error. In the Law Dictionary 

by Bouvier, an "appeal" is defined as the remeval of a cause 
‘from a Court of inferior to one of superior jurisdiction for the 
- purpose of obtaining a review and retrial, and it is explained that e 
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CIVIL. in its technical sense it differs from a writ of error in this, that 


— 


1911, it subjects both the law and the facts to a review and retrial, 
sere of State While the latter is a Common Law process which removes 
for India in Council matter of law only for re-examination ; it is added, however, that 
British India” the term appeal is used in a comprehensive sense so as to include 
bir a iE both what is described technically as an appeal as also the 
-— Common Law writ of error ; in other words, as put by Lord 
Mookerjes, i Westbury iu Attorney-General v. Sillem (1), the right of appeal 
isthe right of entering a superior Court and invoking its aid 

and interposition to redress the error of the Court below ; or, as 

Mr. Justice Subramania Ayyar observes in Ckappan v. Motdin (2), 

the two things, which are required to constitute appellate 

jurisdiction, are the existence of the relation of superior and 

inferior Court, and the power, on the part of the former, 

to review decisions of the latter. Both these elements are 

obviously essential ; for instance, an application before a Judge 

to discharge or vary an order made by himself, is not an appeal 

but a rehearing, because the relationship of superior and inferior 

Court is absent ; again, the order of theinferior Court may not be 

at all liable to be challenged before a superior tribunal; the exercise 

of the appellate jurisdiction in such a case is impossible. The 

. matter is put lucidly and concisely in the Commentary on 
American Jurisprudence by Andrews, Vol. IL, p. 1510, where it 

is pointed out that appellate procedure embraces two distinct? 

modes of its exercise, namely, frst, the record of the inferior 
tribunal may be brought to the Superior tribunal and the decision 
reviewed, affirmed, reversed or modified, or secondly, the superior 
tribunal may check the exercise or usurpation of power in 
inferior tribunals exercising judicial or quasi judicial power, or 

direct the mode in which they shall proceed without controlling 

tbe manner of doing that which is the result of judicial deli- 
beration. Substantially to the same effect "is the exposition 

. given by Story in his work on the Constitution, (Vol II, sections 
1760 to 1776) where that,leartfed jurist points out the distinc- 

tion between the original and the appellate jurisdiction of a 

Court, and observes that the characteristic of an appeal is the 
revision of a judicial proceeding of an iuferior Court so that the 

‘ mode in which that power is exercised is wholly immaterial. 
We are. therefore, unable to accept as well-founded the conten- 

tion of the claimants that a narrow interpretation should be 

placed upon the expression “made on appeal” in section 39 of 
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the Letters Patent, and its application excluded from all cases Orvir. 
in which the order has been made in the exercise of revisional 1911. 
jurisdiction or the power of superintendence vested in the Court. RM 


. Secretary of 8tate 
The view, we take, is supported by the decision of this Court for India in Oouncil 


in Girdharee Singh v. Hurdoy Narain (1) In that case, an Snar Tanda 
application was made for leave to appeal to Her Majesty in Steam Navigation 
Council against the decision of the Court in ZZurdeo Narain v. pira 
Girdharee Singh (2), where an order for reversal of a sale was Mange 4 
set aside by this Court in the exercise of its revisional juris- 

diction and of its power of superintendence under the Charter- 

Act. It was argued that the order of this Court was not passed 

on appeal ; but this contention was overruled by Sir Richard 

Couch, C. J, and Jackson and Pontifex JJ. The principle of 

that decision applies with peculiar force to the circumstances 

of the present case, Here the parties invited the Court below 

to decide a prehminary question as to the scope of the enquiry 

before it, as also the question of the right of the Secretary of 

State to obtain an order for discovery in aid of an investigation 

of the matters in controversy. In ordinary course, the trial 

would have proceeded on the merits on the basis of the decision 

of the Land Acquisition Judge on these preliminary points ; and 

the question of the legality of such decision would have formed 

the subject of consideration by this Court in the course of any 

appeal that might be preferred at the instance of either party 

against the final decree. Both the parties, however, chose a 

different course. They invited this Court to consider the 

propriety of the order in so far as it affected the interest of 

each, Consequently, if we look at the essence of the matter, 

we find that the parties have obtained a decision from this Court 

upon these points in advance, as it were, of the appeal against 

the final decree. The position is identical whenever this Court, 

in the exercise of its revisional jurisdiction or power of super- 

intendence, affirms, reverses or modifies an interlocutory order . ° 
of a subordinate Gourt, the propriety of which, in ordinary 
course, would come up for consideration in an appeal against 
the final decree under section 105 of the Code of 1908. Under 
such circumstances, the language of section 33 of the Letters 
Patent, in our opinion, does not require to be unduly stretched 
to enable us to hold that the order, now sought to be impeached 
by way of appeal to His Majesty in Council, was made by this 
Court on appeal. But it has been contended that’ the decision 


Q1) (1874) 21 W, R, 268, (3) (1873) 19 W, B, 237, ‘ 
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OrvIL. of this Court in Girdkaree Singh v. Hurdoy Narain (1), is 
1911. open to criticism, and that its authority bas been shaken by 
Séoretary ot State Subsequent decisions, amongst which reference has been made 
for India in Council to Sunder Koer v. Chandtshwar Prosad (2). It is worthy of 
- British India, note, however, that when the case of Girdhari Singh v. Hurdeo 
dicio y Narain (3), came to be heard by their Lordships of the Judicial 
| — Committee, no suggestion appears to have been made that leave 
had been granted by the High Court improperly or erroneously. 
On the other hand, the case of Sunder Koer v. Chandishwar 
Prosad (2), is clearly distinguishable. It was there ruled that 
an order made by the High Court rejecting an application to 
amend a decree passed on appeal, was not an order made on 
appeal within the meaning of section 39 of the Letters Patent. 
This view is substantially 1n accord with the decision of a Full 
Bench of this Court in the case of Soudamonee v. Mahatab 
Chand (4), and Enaet Hossein v. Rowshun Jhan (5), where it 
was held that an order rejecting an application to review a 
judgment passed on appeal, was not an order made on appeal 
within the meaning of section 39 of the Letters Patent. This 
view may be defended on the ground that the order refusing an 
application for review, is an order made by the identical Court 
which passed the order assailed ; in other words,the first 
element essential to constitute appellate jurisdiction, namely, the 
existence of the relationship of superior and inferior Court, is 
absent. Consequently, we need not express any opinion upon 
the question raised by Sir Richard Couch C. J., in Girdharee 
Singh v. Hurdoy Narain (1) as to the correctness of the earlier 
Full Bench decisions, and this is thé only point upon which 
Sir Francis Maclean, C. J., in Sundar Coomar v. Chandeswar 
Prosad (2) expressed his dissent from the view indicated by 
Sir Richard Couch. The case of Aersondas v. Gangabat ( 0 
which followed Sunder Koer v. Chandishwar Prosad (2), i 
* 7 an authority merely for the proposition that an order rae 
to admit an appeal after the period of limitation prescribed 
therefor, is not an order made on appeal ; “whether this view 
is defensible on principle and may be reconciled with the 
decision of the Judicia] Committee in Ram Narain v. Parmes- 
war Narain (7), itis unnecessary to consider for our present 


. (1) (1874) 21 W. R. 263. a (1903) I. L. R. 80 Cale, 679, 
(8) (1878) L. R, 3 I. A. 230, 26 W. R 
(4) (1866) 6 W. R. Mis 102, B. L. R. pe 586. 
i (1868) 10 W. R. F. B. 1, 1 B. L. R, F 
(1907) L L, R, 82 Bom, 108, 9 Bom, T. A aaa. 
7 (1903) I. L. R. 80 Calo. 809, 
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purposes; possibly tbe actual decision in the case before the 
learned Judges of the Bombay High Court may be supported 
on the ground that such an order is not a judgment at all 
as ruled in Gobinda Lal Das v. Shiba Pas Chatterjee (1). 
We may also add that the case of Babu Sakan Sing v. 
Gopal Chandra Neogi (2), is not inconsistent with the view 
we take, as the point in controversy there apparently was, 
whether an order by this Court in the exercise of its revi- 
sional jurisdiction allowing a party to sue in forma pauperis 
was a final judgment within the meaning of section 39 of the 
Letters Patent; so far as we are able to gather from the judg- 
ment of Sir Francis Maclean C. J., the essence of the objection 
was rather that the order was not a final judgment, than that it 
was made otherwise than on appeal. Upon a review then of the 
principles we have explained as also of the authorities to which 
reference has been made, we are not prepared to give effect to 
the contention of the claimants in the case before us that the 
order, against which leave is sought to appeal to His Majesty in 
Council, is not an order ' made on appeal" within the meaning 
of section 39 of the Letters Patent. The first objection taken 
by them must consequently be overruled. 

In so far asthe second question raised by the claimants is 
concerned, it has been argued on their behalf that the order 
passed by this Court is not a final order within the meaning of 
section 109 of the Code of 1908 or section 39 of the Letters 
Patent. In answerto this contention, it has been argued on 
behalf of the Secretary of State that the order is a final order, 
inasmuch as so far as thi$ Court is concerned, the decision of the 
points in controversy has become final, and cannot be reopened 
when an appealis preferred against the ultimate decree of the 
Land Acquisition Judge. In support of this view, reliance has 
been placed uponthe case of Saratmani Debiv. Bata Krishna 
Banerjee (3). Now it is obvious that whether a particular order is 
a final order for the purpose of the grant of leave to appeal to His 
Majesty in Council, must depend" upoh its nature and contents 
and its relation to the proceedings in which it has been made. 
The order in the case before us, as has, already been explained, 
deals with two questions raised in the Court below, namely, frs? 
whether the Land Acquisition Judge had jurisdiction upon the 
reference obtained by the claimants to consider the validity of the 


. 
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award of the Collector inso farasitis not challenged on their 
behalf; and, secondly, whether the Land Acquisition Judge had 
made a proper order for discovery against the claimants. It is, 
in our opinion, clear beyond the possibility of dispute that in so 
far as the order sought to be impeached deals with the question 
of the propriety of the order for discovery, it is, in no sense, a 
final order within the meaning of section 39 of the Letters Patent 
or of section 109 of the Code of 1908. To use the language of 
their Lordships of the Judicial Committee in Roy Radha Kissen 
v. Collector of Y aunpore (1), the order merely directs procedure 
and is consequently not a.final order. The only point, therefore, 
which deserves serious consideration, is, whether the order, in so far 
as it decides that certain portions of the award of the Land Acqui- 
sition Collector, are not embraced within the scope ofthe investi- 
gation by the Special Judge, is a final order for the purposes of 
appeal to His Majesty in Council. Now, the expression "final 
order ” is not defined either in the Letters Patent or in the Code, 
and it may be conceded that the judicial interpretation of the 
phrase is, by no means, free from difficulty. But the effect of the 
decisions on the subject, some of which may not be easy to har- 
monise, is stated in the case of Saratmant Debt v. Bata Kristhna 
Banerjee (2), where the earlier authorities are fully reviewed. The 
term ‘ final order" denotes an order which finally decides any 
matter directly at issue in the case in respect of the rights of the 
parties. Ifthe order decides in effect finally the cardinal point 
in the suit, if it decides an issue which goes to the founda- 
tion of the suit, and, therefore, is an order which can never, 
while the decision stands, be questioned again in the suit, it is 
final within the meaning of the section, notwithstanding that there 
may be subordinate enquiries to be made. Questions of consider- 
able nicety may arise in the attempt to apply this exposition to 
a concrete instance, but the case before us is, in our opinion, 
reasonably free from difficulty. The question, which was raised 
before the Special Judge as a preliminary matter for decision and 
which, at the invitation ,of the parties, has ‘been determined 
by this Court, relates to the precise scope of the enquiry 
beforethe Land Acquisition Judge. Thereis no controversy 
that the Judge is entitled to investigate the propriety of the 
award of the Collector in so far as it is impeached by the 
claimants. "The point of difference is, whether he can, at 
the instance of the Secretary of State, include in this investi- 
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gation the question of the propriety of that portion of the 
award with which the claimants are satisfed and for the exami- 
nation of which they have not obtained a reference to the Court. 
We are not prepared to hold that a decision ' of this question is 
a decision of the cardinal point in the suit or of an issue which 
goes to the foundation of the suit. It is manifest that whatever 
view may be taken of the question in controversy between the 
parties, the reference before the Judge cannot come to a termina- 
tion without an investigation of the matters which admittedly 
form a legitimate subject of enquiry. The suggestion, which 
was made at one stage on behalf of tbe Secretary of State, that 
the order is final, because in so far as this Court is concerned, the 
questions decided by it cannot be re-examined upon the appeal 
against the final decree, is obviously untenable ; if this were the 
sole test of finality of an order, all orders, interlocutory or other- 
-wise, made by this Court, would be final. Whether the charac- 
ter of finality can be rightly claimed in respect of an order, must 
be determined with reference to the precise relation in which it 
stands to the proceeding before the Court. It may be conceded 
generally that a final order is one which determines the rights of 
the parties in the suit or proceeding or a distinct and definite 
branch of it, and reserves no further question or direction for 
future determination, except such as may be necessary to carry 
it into effect; but an order may be finalthough it does not 
determine the rights of the parties, if even without such deter- 
mination it terminates the particular suit or proceeding. An 
interlocutory order, on the other hand, is generally one which 
does not dispose of the suit or proceeding but reserves some 
further question or direction for future determination. As a 
general rule, an order cannot be rightly considered final which 
settles part only of several issues of law or fact; in other words, 
if the order decides a question the solution of which cannot, 
whatever’ view may be taken of it, terminate the proceeding 
before the Court, it cannot be appfopriately called a final order. 
To take a concrete illustration, assume that a Court under Rule 
2 of Order 14 of the Code of 1908 tries an issue of law first, and 
subsequently proceeds to deal with the issues of fact ; it cannot 
reasonably be contended that the decision of the issue of law is 
an adjudication which conclusively determines the rights of the 
parties with regard to any of the matters in controversy within 
the meaning of section 2, clause 2 ofthe Code, so asto attract 
the operation of section 97 jin other words, such a decision of 
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the issue of law in a pending suit is not a conclusive determina- 
tion or final order. See Zehary Lal Pundit v. Kedar Nath 
Mullick (1), which was accepted as good law in Chandrabala v. 
Prabodh Chandra (2). This view is not opposed to that taken 
in the case of Dwarka Nath Sarkar v. Haji Mahomed Akbar (3), 
where an order of remand by this Court, setting aside the final 
decree in a suit for the winding up of a partnership business, and 
directing accounts to be taken on a new basis, was regarded as 
a final order. In that case, the judgment of this Court on appeal 
determined the respective liability of the parties, and conse- 
quently, involved the decision of the issue which went to the 
foundation of the suit. On the other hand, the view we take 
is supported by the case of Baty Nath Das v. Sohan Bibi (4), in 
which it was ruled that an order of remand which determines 
only a part of the case and leaves other matters still to be deter- 
mined, is not a final order within the meaning of section 109 of 
the Code, The learned Judges quoted with approval the obser- 
vation of Brett L. J., in Standard Discount Co. v. Lagrange (5), 
that no order, judgment or other proceeding can be final 
which does not at once affect the status of the parties, for which- 
ever side the decision may be given. Reference was also made, 
apparently with approval, to the observation of Fry, L. J., in 
Salaman v. Warner (6), that " an order is final only where it is 
made upon an application or other proceeding which must, 
whether such an application or other proceedings fail or succeed 
determine the action ; and conversely, an order is interlocutory 
where it cannot be affirmed, that in either event the action will 
be determined.” It is worthy of note, however, that the decision 
inthislatter case has been doubted, if not dissented from, by 
Halsbury L. C., in Bozson v: Altringham Urban Council (7), where 
the decision of Sir George Jessel, M. R., in SAubroo£& v. Tufnell (8), 
was accepted as good law. The case nearest ih point is that of 
Collins v. Vestry of Paddington (9), where an order was treated 
as not final, because it degided*only one point În the dase, of such 
a description that in whatever way that point might be decided, 
the case would have to go back for the decision of other matters 
in the action, To put the matter in another way, the decision 
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(9) (1880) 5 Q. B. D. 868. 


Vor, XIII.) HIGH COURT. 


was treated as interlocutory, because it could not, in any event, 
necessitate the entering of final judgment for either party—a 
position which is materially strengthened by'the decision in Jn 
re Crossdell (1). In the case before us, the decision of the 
preliminary question as to the precise scope of the enquiry by 
the Land Acquisition Judge could not possibly terminate the pro- 
ceedings before him. Indeed, the parties have subsequently 
obtained from this Court an order by consent, that whatever 
view we may take of the nature of the order, they should be at 
liberty to ask the Special Judge to take evidence upon the ques- 
tions which are admittedly within the scope of his investigation: 
In this view, it is impossible for us to hold that the order is a 
final order within the meaning of section 109 of the Code or of 
section 39 of the Letters Patent, although it determines only a 
question of law which affects one part alone of the case, and 
leaves other matters still to be determined. We may add that 
this conclusion is by no means to be regretted, because it is 
clearly inexpedient that leave to appeal should be granted 
against an order of this description. The inevitable result would 
be that the proceedings would be prolonged for a series of years, 
whereas if they were brought to a termination in the Court 
below, the appeal against the final decree could be heard by this 
Court in ordinary course, and the litigation might then proceed: 
to His Majesty in Council, ready and ripe for hearing on every 
point, at no very distant date. The second objection, therefore, 
must be decided in favour of the claimants. 

The result is that the application is refused with costs ten 
gold mohurs. It is conceded that this order will govern the appli- 
cation in the other case, which also will, therefore, stand dismissed 
with costs, ten gold mohurs. 

A. T. M. Leave refused, 
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Before Mr. Fustice Brett and Mr. Justice Richardson. 
HARECK CHAND BABU AND OTHERS 


v. 
CHARÜ CHANDRA SINHA AND OTHERS.* 


Chaukidari Chakman lands— Rerumption—Settlement—Zemindar and Putnidar 
—Parent — estate—Separatwn-— Linitation—Registration in zemindar's 
shéerista—Sale under Heg. VIII of 1819— Void or roidable—Share of 
profits. 

The resumption of chaukidari ohakran lands by Government and their 
subsequent transfer to the landlord do not separate them from the parent estate 
80 a8 to create a new title in the proprietor. 

Kashim Sheik v. Prasanna Kumar (1) not followed. 

A suit by the putnidars for land so resumed and resettled with the proprie- 
tor is governed by Art. 142 or 144, Sch, II of the Limitation Aot. 

1f the plaintiffs can prove their title as putnidars, it is no bar to their bring- 
ing such a suit that they are not registered 1n the zemindar's sherista as such, 

A sale under Reg. VIII of 1819 at which the defaulting putnidar pur- 
chases the putni berami is not void but voidable; and if it is not avoided, the 
right to the property remains ín the aotual purchasers, 

On settlement of the lands with the putnidar, the landlord is entitled not 
only to the amount assessed by the Collector under section 49 of the Chaukidari 
Aot as payable by him to the chaukidari fund, but also to a fair proportion 
of the profits aceruing to the estate by virtue of the resumption and resettle- 
ment. He is algo entitled to be recouped for any additional expenses arising 
out of the transfer of the lands or the obligation to pay the sum assessed yearly 
to the chaukidari fund. 


Appeal by the Defendants. 


Suit for possession of Jands after declaration of right as 
putnidars. 6 

The material facts and arguments appear from the judgment, 

Mr. A. Chaudhuri and Babu Surendra Nath Ghoshal for 
the Appellants. 


Babus Nalini Ranjan Chatterji and Sorau Kant Sinka for 
the Respondents, 


` 


The following judgment was delivered : * B 


This appeal arises out of a suit brought by the plaintiffs 
respondents for a declaration of their right as putnidars of lot 
Dhanai in Mouza Debagram to, and for possession of, 54 bigahs 


8 cottahs of chaukidari chakran land in that village, which land 

* Appeal from Appellate Decree No. 1471 of 1908, against the decision of 
K. N. Roy, Esq, District Judge. Birbhoom, dated the 23rd May 1908, affirm- 
ing tbat of Babu Upendra Nath Dutt, Subordinate Judge, dated the 6th 


January 1908. 
(1) (1900) I. L, R. 83 Calc. 596. 
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had been resumed by the Local Government under section 48 
of Act VI (B. C.) of 1870 on the 18th February 1899 and had been 
transferred to the defendants Nos. 1 to 3 as landlords of the 
Mouzah. The defendants Nos. 1 to 3 had subsequently settled the 
lands with defendant No. 5 in derogation of the ‘plaintiffs’ rights. 

The putni was in the first instance granted by the zemindars 
in favor of Kailash Nath Rai on the zrst Pous 1255. It was 
sold under Reg. VIII of 1819 on the 2nd Jaista 1288 and pur- 
chased by the plaintiffs’ father Babu Ramaprosanna Sinha; again 
on the ist Joista 1302 it was sold for arrears of rent under 
Regulation VIII of 1819 and purchased by plaintiffs’ paternal 
uncle Babu Debendra Prosanna Sinha benami for plaintiffs’ father. 
Afterwards plaintiffs’ father and after his death the plaintiffs had 
been in possession of the putni. 

The suit was contested by defendants 1 and 3 and defen- 
dant 5. They denied the right of the plaintifis to the putni 
alleging that Babu Debendra Prosanna Sinha wasthe actual 
putnidar, and that plaintiffs by their conduct were estopped 
from asserting the contrary. They alleged that the chowkidari 
chakran lands were not covered by the original putni lease and 
so the putnidars had no right to them. They also pleaded that 
the plaintiffs! suit was barred by limitation because it has not 
been instituted within 3 or even 6 years from the date when the 
Collector transferred the lands to the defendants 1 to 3 as land- 
lords. They denied that the plaintiffs had suffered any loss by 
the resumption and alleged that they as landlords had suffered 
loss and were entitled to get rents as profits to the extent of the 
loss which they had sustained, even if the plaintiffs should be held 
to be entitled to possession of the lands. 

The Court of first instance held that the plaintiffs’ father, and 
after his death, the plaintiffs, were the putnidars and that Babu 
Debendra Prosanna Sinha was merely their benamidar, and 
that the plaintiffs wete not estopped from asserting their title 
tothe lands in suit. Furtherthe Subordinate Judge held that the 
chowkidari chakran*lands were covered py the putni pottah and 
that the plaintiffs were entitled to recover the lands on condition 
that they paid to the proprietors the' extra assessment of revenue 
imposed by Government and in support of this conclusion he 
relied on the case of Kasi Newaz Khoda v. Ram Fadu Dey (1). 
Also he held that the suit was not barred by limitation as it 
came under the purview of Art. 142 of Sch. II of the Limitation 
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Act; and that the evidence proved that the plaintiffs had 
suffered loss by the resumption of the lands and that there was 
no evidence to prove that the defendants 1 to 3 had suffered 
any loss. He also held that “he plaintiffs were entitled to recover 
mesne profits from the defendants for 3 years before suit. 

Accordingly, he gave the plaintiffs a decree declaring their 
title to the lands in suitand directing that they should recover 
khas possession from the defendants with mesne profits for 
3 years, and costs. 

On appeal the judgment and decree of the Court of the first 
instance were affirmed. Defendants 1 to 3 have appealed to this 
Court. 

In support of the appeal the first point taken before us by 
the learned counsel for the appellant has been that the lower 
Court erred in law in holding that the lands in suit were covered 
by the putni pottah. Both of the lower Courts have found on a 
careful consideration of the terms of the lease that the whole of 
Lot Dhanai with all rights in the lands in it was covered by the 
lease and the Court of first instance has referred to specific 
passages in the lease in support of this conclusion. The lease has 
not been translated or placed before us, though passages out of 
it have been read. In our opinion the view taken by the lower 
Courts is correct and is amply supported by the passages in the 
lease to which the Court of first instance has drawn attention. 

In support however of this point another contention has 
been advanced. It has been argued that at the time of the 
Permanent Settlement the chaukidari chakran lands were appro- 
priated by Government for public purposes and so ceased to form 
part of the estate over which the landlord could exercise rights 
of possession and control. The putni in the present case was 
created on the 3rd January 1849 and the lands were not resumed 
by Government and transferred to the lapdlord till the 18th 
February 1899, that isto say, till 5o years afterwards. During 
that period the putnidars were at most entitled to a part of the 
service of the cbaukidars, and after resumption in 1899 that 
right was lost by them under the provisions of section 55 of 
Act VI (B. C) of 1850. In these circumstances the effect of the 
transfer of the lands to the landlords by the Collector was to 
separate them from the parent estate and to grant a new title to 
them in favour of the proprietor of theestate. In support of 
this contention the case of Kashim Sheik v. Prasanna Kumar 
Mukerjee (1) is relied on. É : 
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In our opinion this contention, though it may: be held to be oryn, 
in some respects supported by reason, cannot prevail. The terms 1910. 
of the putni lease in the case relied on are not stated in the qu Ghand Babu 
judgment and it may be that they supported fhe conclusion that m UE. 
the chaukidari chakran lands were not covered by the putni Mac iren 
lease. In the present case however we hold that the chaukidari inre 
chakran lands must be held to be covered by the putni lease, and, 
that being so, we see no reason to differ from the view adopted 
by this Court in along series of decisions, of which the case of 
Kasi Newaz Khoda v. Ram Fadu Dey (1) is one, that the 
putnidar is entitled to recover possession of the resumed chauki- 
dari chakran lands under the terms of his lease on condition of 
his agreeing to a fair and reasonable settlement with the land- li 
lord. We are unable to agree that the provision of section 55: 
of Act VI (B. C.) of 1870 can be held to deprive the putnidars of 
the right which they had under their lease nor do we think that 
the period during which the lands had been held as chaukidari 
chakran lands can be taken into consideration as aífecting in- 
juriously the title of the putnidar. 
Next it has been contented that the lower Court erred in law 
in holding that the suit was not barred by limitation of either 
3 or 6 years under Arts. 1130r 120 of Sch. JI of the Limi- 
tation Act. It has been suggested that even if the suit cannot 
be taken to be one for specific performance of the terms of the 
contract it ought to be held to be a suit for compensation for the 
loss of the services of the chaukidars. In our opinion the limitation 
applicable in the present suit is that provided by Art. 142 or 144 of 
Sch. II ofthe Limitation Act. We hold that the suit is in fact one 
to recover possession of the lands on the basis of the title created ^ 
in favour of the putnidars by the putni lease. This is the view 
which has been taken by this Court in the case of Banwari 
Mukunda Deb v; Bidhu Sundar Thakur (2) and has been 
followed in Appeal from Appellate Decree No. 2550 of 1907 de- e >œ 
cided on the 8th April 1910 and in other similar cases. In our 
opinion, therefore, this objection based on the ground of limi- 
tation must also fail. ~ 
Thirdly, it has been contended that as the plaintiffs’ father 
was the defaulting putnidar when the putni was sold for arrears 
of rent under Reg. VIII of' 1819 on the ist Jaista 1302, he was : 
by the provisions of section 9 of the Regulation precluded from 
bidding at the sale and from purchasing the putni? The purchase 
' (1) (1906) L L. R. 84 Calo. 109. " (2, (1908) 1. TL. R, 85 Cale 316, 
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at that sale could not therefore have been made by Babu 
Debendra Prasanna Sinha benami for the plaintiffs’ father so as 
to confer on the latter any title to the putni. Alsoithas been 
pointed out that since the sale the landlords have brought suits 
against Babu Dabendra Prasanna Sinha, as the putnidar, for 
arrears of rent, and recovered decrees, and therefore that the 
plaintiffs cannot be allowed to come forward as putnidars to bring 
the present suit. Further it was argued that the plaintiffs were 
not entitled to bring the suit as they were not registered putnidars 
in the landlords’ sherista. In support of this last contention the 
case of Gossain Mungal Doss v. Roy Dhunput Singh (1), was 
relied on. That case was however dissented from in the cases 
of Chunder Pershad Roy v. Shuvadra Kumari Shaheba (2) and 
Soy Krishna Mukhopadhya v. Sarfunnessa (3), and in our opinion 
the absence of registration in the zemindar's sherista cannot be 
taken to bar the plaintiffs from bringing the present suit if on 
the evidence it be proved that they have established their title 
as putnidars. 

We are also unable to accept the contention that the sale of 
the putni at which the plaintiffs allege that their father 
purchased through a benamidar Babu Debendra Prosanna Sinha 
was void, because under the provisions of section 9 of the Regula- 
tion VIII of 1819 the plaintiffs! father being the defaulter was 
precluded from bidding. The sale was not void but voidable, 
and this view is supported by the decision of this Court in the 
case of Matangini Debya v. Prasannamoyi Debya (4). The sale 
not having been avoided the right to the property remains in 
the actual purchasers. 

Both the lower Courts have held that the plaintiffs’ father 
was the actual purchaser and that Babu Debendra Prasanna 
Sinha was only his benamidar. The sale was in 1895 and the 
evidence, to which the Judge ofthe first Court refersin his 
judgment, clearly proves that since that time the plaintiffs’ father 
and after his death, the plaintifs have been in actual possession 
of the putni by collecting rents trom the tenants, and that rents 
have been paid to the landlords through the agent of the 
plaintifs. This latter fact is supported by the evidence of one of 
the defendants’ witnesses, and whether the receipts were granted 
in the name of Debendra Prasanna Sinha or not, we agree with 
the lower Courts in bolding that the landlords were throughout 


(1) (1876) 25 W* RB. 152, (8) (1888) I. L. B. 15 Calc. 845, 
(2) (1886) I. L, R. 12 Calc. 692. (4) (1805) 8 O. L. J. 93 


Vou. XII.) RIGA COURT. . 


aware thatthe plaintiffs were in actual possession as putnidars 
and acknowledged them as such. This point therefore also fails. 
We agree therefore with both the lower Courts in holding 
that the plaintiffs have established their titles as putnidars and 
that they are entitled to recover possession of the lands in suit 
on accepting a fair and reasonable settlement from the landlords. 
The only point which then remains for consideration is 
what terms in the present case should be regarded as fair and 
reasonable. It has been held by this Court in the case of Hart 
Narain Mosumdar v. Mukund Lal Mundal (1), that the terms of 
the settlement must depend on the conditions under which the 
putni tenure was originally created. It is clear that the landlord 
is entitled to recover from the putnidar the amount assessed by 
the Collector under section 49 of Act section VI (B. C.) of 1870, 
which the landlord has to pay tothe chaukidari fund, that 
amount being half of the present rental fixed on the lands. The 
landlord is also entitled to be recouped for any additional 
expenses arising out of the transfer of the lands, or the obligation 
to pay that sum yearly to the fund. It is not suggested in the 
present case that the profits arising from the chaukidari chakran 
lands were taken into acoount when the rent ofthe putni was 
fxed, andit is hardly open to doubtthat the rents or profits 
arising from all lands in the estate have increased considerably in 
the course of years since the chaukidari chakran land was first 
appropriated by Government for public purposes. We are of 
opinion that to the whole of this increase the putnidars cannot 
claim to be entitied, bute that the landlord is entitled to a fair 
share of these profits, which in fact may be regarded as a 


windfall to the estate. This indeed is the view which has been . 


taken by this Court in the case of Rajendra Nath Mockerjee 
v. Heera Lal Mookerjee (2) The principles by which a 
Court should be fuided in determining the fair share of the 
profits to which the landlord is entitled, have been laid down by 
this Court in the'case of Hart Nara&: Mozumdar v. Mukuud 
Lal Mundal (1), which have beenlapproved in the cases of Kasi 
Newas Khoda v. Ram Fadu Dey (3) and Gopendra Chandra 
- Mitra v. Tara Prosanna Mukherjee (4). j 

In the present case the-lower Courts have not gone into 


(1) (1900) 4 0. W. N. 814. 

(3) (1910) Appeal from Appellate Decree No. 1446 of “1907, decided on 
11 March 1910. : 

(8) (1908) I. L, B 84 Oalo. 109. - , 

(4) (1910, R.A 290 of 1907 decided on the 4th April 1910. 
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this question but have awarded to the landlords only the amount 
of the assessment payable to the chaukidari fund made by the 
Collector under section 49 of Act VI (B. C.) of 1870. The ruling 
on which the Couft of first instance relies to support this view 
does not in our opinionlay down any strict rule on the point, 
but in fact approves ofthe principle laid down in the case of 
Hari Narain Mosumdar v. Mukund Lal Mundal (1) We are 
however relieved from the necessity of remanding the suit to 
the lower Courts to have fair and reasonable terms for the 
settlement with the landlords fixed as both parties have accepted, 


'and we think very wisely, the suggestion made by us, that, in 


order to avoid further delay and expense on litigation, fair terms 
may be taken to be that the half of the rental of the lands in 
suit fixed by the Collector remaining after the half payable by the 
landlord to the chaukidari fund has been deducted, should be 
divided into two equal parts and that the landlord should receive 
one half and the putindar retain the other half. These terms 
though merely fixed by rule of thumb for the convenience of 
the parties in this suit appear to us to be fair and reasonable to 
both landlords and putindars. 

The result, therefore, is that we confirm the judgment and 
decrees of the lower Courts on all points with this exception 
that we direct that the plaintiffs do recover possession of the 
lands in suit with the mesne profits, for three years before the 
date of institution of this suit and from that date up to the 
date of delivery of possession, which may be determined after 
deducting from the rental as determjned by the Collector one 
half share as assessed under section 48 of Act VI (B. C.) of 1870 
and payable by the landlord to the chaukidari fund together with 
a further + share to be paid to the landlords as additional rent 
by the putnidars in respect of the lands in suit, and the putnidars 
will be entitled to continue in possession of the lands for the 
future on payment of such 4 and 1 shares yearly to the landlords. 

The parties wil be entitled to and wil pay costs in this 
and all the lower Courts in proportion to their final success 
and failure in the suit. 

N. K. B. ? Decree modified, 
(1) (1900) 40. W. N. 814. 
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Before Mr. Justice Holmwood and Mr. Justice Sharfuddin. 
RAKHALDAS MUKERJI 


v. 
MADHAB CHANDRA SINGHA AND OTHERS." 


Declaration of title—No appeal by alleged co-parcener—Appeal by stranger 
— Questioning decision on appeal—Chaukidari Chahran—Resumed lands—If 
part of parent estate—Separate estate—Oooupancy rights, acquisition of— 
Service tenures. 


Plaintiff was the proprietor of 8 annas of a mehalof which defendant No, 1 
was a pharidar or service tenure-holder and defendants 10 and 11 were the co- 
proprietors of the other 8 annas. By subsequent transactions the plaintiff became 
the propriator of the entire 16 annas, He brought a suit against all the defend- 
ants and his title to the entire 16 anuas was declared by the Court of first ins- 
tance, Defendants 10 and 11 did not appeal. 

Held : It was not open to defendant No. 1 to question the title of the 
plaintiff in appeal, 

Bhugobutty v. Domun (1) followed. 

Ohaukidari chakran jlands, after resumption, forma separate estate fora 
partioular purpose only It cannot be said that they did not form part of the 
estate before resumption and re-settlement by the Collector, nor that after’ re- 
sumption they are entirely ' detached ' from the parent estate, 

Kashin Sheik v, Prasanna Kumar (2) dissented from 


A right of ocoupancy may be acquired by a tenant in chaukidari chakran 
lands. 


Ram Kumar v. Ram Newaj (8) followed. 
Sheikh Jonab v, Rakibuddin (4) and Mritunjoy v. Kenaiwllah (5) dis- 
tinguished, $ 
Appeals by the Plaintiff. 
Suit for recovery of possession on declaration of title. 
The material facts and arguments appear from the judgment. 
Dr. Rash Behari Ghose and Babu Sasi Sekhar Bose for the 
Appellant. 
Babu Foy Gopal Ghosha for the Respondents. i 
. C. A. V. 
The following judgment was delivered : ; 
'These-three-appeals arise fom a judgment and decree of 
the Subordinate Judge of Midnapore decreeing the plaintiff's suit 
for only half of certain resumed chaukidari chakran lands of the 
village of Kunarpur in Mehal Lat Jheakfa being Towji No. 475. 


* Appeals Nos. 2297, 2299 and 2779 of 1907, against the decision of Babu 
Jogendra Nath Mitra, Subordinate Judge, Midnapore, dated the 8th July 
1907, reversing that of Babu Bijoy Gopal Bose, Munsiff of Ghatal, dated the 25th 
February 1907. 


(1) (1876) 24 W. B. 865. (3) (1904) I. L, R. 81 Calc. 1021. 
(2) (1906) I, L. B. 83 Calo. 596, " — (4) (1905) 9 O. W. N. 571, - 
YS : (6) (1908) 11 0. W. N. 46. 
css 
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The area now sued for is 59 bighas odd valued at Rs. 300. 
It was held by defendant No. 1 Madhab Chandra Singha, a pAaridar, 
as a service teuure. A portion was sublet to the defendants 2 to 
9 and a portion ta Ambika Charan Rai and others defendants in 
the suits out of which appeals Nos. 2299 and 2779 arise, many years 
ago, but the defendant No. 1 has continued to cultivate so bighas 
himself. The plaintiff was proprietor of 8 as. of the mehal and 
the defendants ro and 11 were his coproprietors in the other 
82s. They mortgaged their share of the mehal to the Eastern 
Mortgage and Agency Company on the 20th January 1891. The 
chaukidari chakran lands were released mouza by mouza 
within the one mehal by the Collector on the 16th May 1901. 
They were released jointly to plaintiff and defendants 10 and 11 
who were still the defacto proprietors of the two 8 annas shares. 

The Bank had obtained a decree on their mortgage in 1900 
and on the rgth July 1902 they put up the 8 annas share of the 
defendants 10 and 11 in the mehal to sale under the decree. It 
was purchased by plaintiff who thus became 16 annas proprietor 
of the mehal, 

The Munsiff in the Court of first instance gave the plaintiff a 
decree in full with mesne profits. The learned Subordinate Judge 
in the lower appellate Court has held that at the time the trans- 
fer by the Collector was made the plaintiff had only a title to 8 as. 
of the chaukidari chakran lands and that as those lands did 
not pass by the sale of the mehal under the mortgage decree 
plaintiff has failed to prove his title and cannot succeed in 
ejectment. The appellant in appeal No. 2297 is Rakhal Das 
Mukherjee the 8 as. proprietor and purchaser of the other 8 as. 
in auction sale. 'This appeal is in respect of the half share 
disallowed by the Subordinate Judge. Appeal No. 2779 is by 
the same plaintiffiin respect of the mesne profits disallowed ; as 
this is under Rs. 500, it is conceded that no appeal lies and this 
appeal is therefore dismissed with costs on the amount disallowed. 
Appeal No. 2299 is by another, plaintiff, a lessee of Rakhal Das, 
over & bighas odd of tHe chaukidari chakran lands. ‘Now at 
the outset we are confronted with the fact that the plaintiff's 
title to the 16 annas was declared by the Munsiff in the presence 
of the only other possible title-holders the defendants 10 and 11 
and those defendants did not appeal to the Subordinate Judge. 

The first ground of appeal therefore which is urged before 
us is:that the defendant No. 1 had no right to reopen the issue 
which is the only point on which he relies whether the auction- 


we 
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purchaser Rakhal Das or his lessee Keshab has got any right to 
the 8 annas share of the chakran lands settled by the Govern- 
ment with defendants 10 and 11. 

We think on the authority of BAugobutty Misrain v. Domun 
Misser (1), that this contention must succeed. It is useless for the 
defendant 1 to say that he does not claim under defendants 
10 and rr. In the case cited the defendants did not claim under 
Jogmaya; they only set up her rights to defeat those ofthe 
plaintiff's. They said whatever the plaintiffs might claim Jogmaya 
was the heir and plaintiffs not having established their title 
could not succeed. That is the case here. Defendant No. 1 
if he is not the tenant of defendants ro and 11 is a mere 
trespasser and a trespasser can certainly be ejected by a plaintiff 
who has fully established his title to the 16 annas. The defen- 
dant No. 1 alleges in his written statement that he is still 
pharidar and is therefore being paid out of the chaukidari 
assessment which the plaintiff has to pay Government as con- 
sideration for the resumption of the chaukidari lands. It is 
therefore a singularly audacious claim on his part to asserta 
right to hold over the service lands which were granted to him 
in lieu of pay. But he bases his contention on the theory that 
the resumed chaukidari chakran lands constitute an entirely 
separate estate which has no further connection with Mehal 
Khankra Touji No. 475 when once it has been transferred to 
the zemindars with a separate assessment under the chauki- 
dari Act. He also says that it could not have been included in 
the mortgage security of i891 and the plaintiff not being him- 
self mortgagee but only a purchaser of a fraction of the estate 
can only have purchased what was included in the mortgage and 
the sale certificate. He therefore contends that the broader 
question whether chaukidari chakran lands are part and parcel 
of the zemindari need not to be decided. The narrow question 
here is what passed by the mortgage sale. 

Taking however the broader question frst, since it was hotly 
argued on the authority of Kashim Shetk v. Prasanna Kumar 
Mukherjee (2), which the learned Subordinate Judge in the 
Court below considered to be on all fours With this case, we are 
not aware that any decision of this Court has gone so far as to 
say that the chaukidari chakran lands did not form part of the 
estate before resumption and resettlement by the CoNector. But 
this is what we should have to hold before we could come to the 
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conclusion that these lands were not included in the mortgage 
to the Eastern Mortgage and Agency Company in 1891. 

It was found necessary to distinguish this ruling in the case. 
of Kazi Newas Khoda v. Ram Fadu Dey (1) in so far as that 
ruling held that the chaukidari chakran lands were “ detached” 
from the parent estate and one of the learned Judges directly 
dissented from the finding ; but it was not necessary to refer the 
matter to a Full Bench as the rights of the putnidar were saved 
by his contract and by section 51 of the Act. We agree with the 
learned. Judges who decided Kasi Newaz Khoda’s case that the 
doctrine of detachment has been carried too far in the case of 
Kashim Sheth v. Prasanna Kumar Mukerjee (2) inasmuch as- 
the assessment under the Chaukidari Act does not appear to 
us to be a revenue assessment although it is recoverable as if 
it were just as many other charges on land are. There can be 
no doubt that the revenue was assessed on the whole parent 
estate including the chakran lands at the original settlement and 
the land taken by Government to support the watch and ward 
in the villages was not separated fromthe parent estate, being 
taken as security that the duties of watch and ward which were 
one of the incidents of the zemindari itself for which the 
zemindar was responsible, because he held settlement of the 
whole estate, were properly performed not only in the interest 
of the zemindar but of Government and the public. On their 
resumption they form a separate estate for one purpose ; that is, 
as being hypothecated for the payment of the chaukidari 
assessment, an incident which does naf apply to other parts of the 
estate. For this purpose only it appears to us that they are 
separate. It is not necessary however to carry this question 
further inasmuch asit is admitted that the only question here 
is whether they were mortgaged at a time when there had been 
no re-settlement. . 

Reading the mortgage deed and the sale certificate we can 
have no doubt that they wese. The deed dncludes all jaighirs, 
lands, hereditaments and all manner of rights,” liberties, 
easements, privileges, profits, commodities, emoluments, advant- 
ages and appurtenancés whatsoever in the lands described in the 
first schedule. Now the first schedule includes all the 8 annas 
share of the mortgagors of and in all that estate known as Lot 
Jhankara, Pargannah Chandra Kona and although we observe that 
that the Towzi number 713 was different in 1891 and this has of 


(1) (1906) 1. L. B. 84 Calc, 109, (2) (1906) I. L. R. 83 Calo. 596. 
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course been copied into the High Court Sale Certificate of 1902. 
This was not commented on by either party at the bar and there 
is no contention that this Lot Jhankra is mot the mehal from 
which the chaukidari chakran lands were derived. The sale 
certificate exaotly follows the schedule and there can be no doubt 
that the whole 8 annas of the mehal was sold including everything 
that appertained toitin any way at the time of the mortgage. 
The defendant’s contention that the chaukidari chakran lands 
were not mortgaged and sold therefore fails, 

Another branch of the contention is with regard to the opera- 
tion of section 7o of the Transfer of Property Act. There also 
we think the plaintiff must succeed. Whatever be the view as to 
the character of a resumed chaukidari chakran estate we do not 
think that it can stand independently of the parent estate which 
is the way the defendant’s learned vakil puts it and it certainly 
falls within the rule laid down in Rakestraw v. Brewer (1) that 
“as coming from the same root it would be subject to the same 
equity," a rule which the Judicial Committee of the Privy Council 
say in Raja Kishendatt Ram v. Raja Mumtaz Ali Khan (2) has 
never been impeached. This principle was as their Lordships 
point out enforced against a mortgagor in the case of Doe v. Pott (3). 
We therefore find that the chaukidari chakran lands on release 
would be accretions to the mortgage and as the mortgagors were 
parties in this suit and are concluded by the judgment ofthe 
Munsiff against which they did not appeal the defendant No. 1 
cannot now be heard to say,that they are not accretions. 

We find therefore that the plaintiff in appeal No. 2297 must 
succeed as against defendant No. 1. Then as regards the defendants 
2to9. They claim to have acquired a right of occupancy, and re- 
liance is placed by them on the ruling in Ram Kumar Bhatta- 
charjee v. Ram Newaj Rajguru (4). The learned Munsiff in the 
Court of first instance held on the authority of Sheikh Fonab 
An v. Rakibuddin (5) and Mritunjey v. Kenatullah (6) that no 
occupancy right can be said to arise in service holdings and he 
therefore decreed khas possession. The defendants 2 to 9 did not 
appeal to the Subordinate Judge and tle plaintiff's appeal as 
against them is that their case was not before the Subordinate 
Judge and that he had no jurisdiction to deal with it. We think 
this contention must prevail and that the Munsiff's decree is final 


(1) (1725) 2 P. W. 311, . — (4) (1904) I. L. R. 31 Calo, 1021, 
(2) (1879) I. L. R. 5 Oale, 198 (211). — (5) (1905) 9 0. W. N. 571. 
(8) (1781) 2 Doug. 710. (6) (1908) 11 0, W. N. 46. 
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as against them. The result is that the appeal No. 2297 must be 
decreed and the judgment and decree of the lower appellate 
Court set aside and that of the Munsiff restored except in regard 
to mesne profits as regards which theappeal No. 2779 has already 
been dismissed dnd the judgment and decree of the Subordinate 
Judge affirmed. The plaintiff will get his costs in all Courts in 
appeal No. 2297. 

As regards appeal No. 2299 however which is in respect of 
83 bighas leased to Keshub Chandra Shaw we find that the 
tenants on that land Ambika Charan Rai and others did appeal to 
the Subordinate Judge and the question whether they have 
acquired occupancy rights has therefore to be considered. 

The ruling in Ram Kumar v. Ram Newaz (1) appears to apply 
to them on the Subordinate Judge’s finding that they are holding 
the land for fifty years or so. The ruling in Mrrfun7oy v, Kenatulla (2) 
refers to a service tenure held by a chaukidar direct from the 
zemindar, a tenure which terminates with his death or as laid 
down by Mookerjee J. in Ansar Ali Femadarv. C. E. Grey (3), 
on his dismissal for failure to perform his duties. The distinction 
between such a case and that of a grant for services of a public 
nature is pointed out in the latter case and the ruling in Mritunjoy v. 
Kenatullah (2) cannot therefore be said to have any application to 
the case before us. See also Radha Pershad v. Budhu Doshad (4). 

The case of Jonab v. Ra&ibuddin (5) cannot in any way help 
the plaintiff. That was a case where the 8 annas proprietor. 
gave a lease of 16 annas of resumed chaukidari chakran 
lands to a tenant after they had been resettled with him 
by a mistake of the Collector who ought only to have re- 
settled 8 annas with him. A year after the lease was granted 
the mistake was discovered and the chakran lands resettled in the 
proper proportion of 8 annas each with each,of the proprietors. 
It was held the lessees had obtained no title to the 16 annas 
chakran land noris he helped by the decisiog in Krishna Kinkar 
Dutta v. Mahanta Bhagaban Das (6), where the temancy was 
granted after the Bengal Tenancy Act came into force, We are 
therefore bound to hold on the authorities that the defendants 
have obtained occupancy rights in the 82 bighas leased to Keshub 
Chandra Shaw and his appeal No. 2299 must be dismissed 


with costs. A 


(1) (1904) Lm. R. 81 Oale. 1021. , (4) (1895) I I» R. 22 Calo, 938. 
(2) GG 1 C. W. N. 48. (5) (1905) 9 0. W. N. 571. 
(8) (1905) 2 O. L. J. 403. (6) (1807) 12 C. W, N. 161. d 
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We observed thata great dealof unnecessary matter has DIVIN. 
been incorporated in the paper book. The respondents will be 1910. 
exempted from printing costs of schedules of chakran lands from Bakhaldas Mukerji 
pp. 20 to 225 except the orders of transfer and qf quinquennial Wake nae 
papers, bilabundi katkina settlement and latbundi, pp. 229 to 289. Singha. 

i Appeal No. 2297 decreed» = 
N. K. B. Appeals No. 2779 and 2299 dismissed. 


Before Mr. Yushce Mookerjee and Mr. Fustice Sharfuddin. 
SARIP JAN BIBI CIVIL. 
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Y. 1910. 
AFTABUDDIN MIAH.* egi 
Lessor and lestes— Partial ecwtion— Rent, suspension of —Apportionment, August, 28, 
Where there is a partial eviction of a tenant by reason of interference by 
the landlord with the enjoyment of a substantial portion of the lands of the 
tenancy, the entire rent is suspended during the whole period for whioh the 
eviction has continued in operation, 
Quere, whether, even if the interference is in respect of only a certain 
portion of the demised property, the rent for which is separately assessed, there 
_can be an apportionment, 
Dhunput v. Mahomed Kazim (1) and Annada v. Mathwra (2)- commented on, 
Appeal by the Defendant. 
Suit for rent. 
Tne material facts and arguments appear from the judgment. 
Babus Foges Chunder Roy and Prokas Chunder Mozumdar 
for the Appellant. 
Babu Harendra Narayan Mitter for the Respondent. 
. C. A. V, 


The judgment of the Court was delivered by August, 26. 


Mookerjee J.—This is an appeal on behalf of the defendant 

“in a suit for rent. The plaintiffs allege that their predecessor in 
interest granted an osa? ratyaft lease to the first defendant on the 
17th September 1884 in respect of 16 parcels of land for a total 
rental of Rs. 218-1. In 1895 a decree for rent was obtained against 
the first defendant and in execution thereof the entire holding 
was put up to sale and purchased by the second defendant. In 

1902 the plaintiffs brought another suit for rent against the first 

two defendants, but the second defendant contended that he had 

purchased the property not for the benefit of the first defendant but 


* Appeal from Appellate Decree No. 807 of 1908, against the decree of Babu 

DE da mole Subordinate Judge of Backergunge, dated the*llth Decem- 
er, modifying that of Babu Jogendra Nath Bosu, Munsiff of Barisa’ 

-dated the 14th December, 1906. . a i = 


(1) (1896) I L. R. 24 Oale. 206. — (3) (1909, 9 O. L, J. 585,13 0 W . N, 702, : 
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Ory, for the present third defendant. Consequently in the presevt suit in 

1910. which rent is claimed for the years 1309 to 1312, that is from 
Sarip Jan Bibi April 1902 to April 1906, the plaintiffs have joined all the three 
defendants as parties. The plaintifs admit in their plaint that the 
defendants have been kept out of possession of three out of the 
sixteen parcels comprised in the tenancy which are in the occu- 
pation of the plaintiffs themselves. They further allege that the 
rent was assessed separately in respect of each parcel and conse- 
quently seek to recover rent at the rate of Rs. 212-11 for the 
thirteen parcels in the possession of the defendants. The first 
two defendants have not resisted the suit, because obviously they 
have no subsisting interest in the tenancy. The third defendant 
alone has contested the claim on the ground that as he has 
been evicted from a substantial portion of the lands of the ten- 
ancy the entire rent has been suspended. The Court of first ; 
instance found that the eviction took place, with effect at the 
latest from the beginning of the year 1311, andin this view 
decreed the claim for the years 1309 and 1310 and dismissed 
it for the years 1311 and 1312, Upon appeal by the plaintiffs 
the learned Subordinate Judge has decreed the claim in full. 
He has held that as rent was assessed in respect of each separate 
parcel comprised in the tenancy, the landlords were entitled to 
have the rent apportioned even though they themselves had 
evicted the tenant from a portion of the lands. The 
defendants have now appealed to this Court, and on their 
behalf the decision of the Subordinate Judge has been assailed 
on the ground that by reason of eviction by the landlords 
the entire rent for the years 1310 and 1311 was suspended. 
In support of this proposition reliance has been placed upon the 
cases of Harro Kumari v. Purna Chandra (1) and Rasheswari v. 
Saurendra Mohun (a). This position has been strenuously contro-- 
verted on behalf of the plaintiffs respondents on whose behalf, 
š it has been suggested that there was fio eviction of the de- 
fendant such as would justify a suspension of the entire rent, and 
that in any event upon*the authority ‘of DRunput Singh v. 
Mahomed Kasim (3) there ought to be an apportionment of the 
rent. After careful consideration of the arguments addressed to 
us on both sides, we have arrived at the conclusion that the con- 
tention of the appellant is well-founded and must prevail. 

It is too late for the plaintiffs to contend in this Court that 


v. 
Aftabuddin Miah. 
Mookerjes, J. 


*. 
(1) (1900) I, L. B. 28 Calo. 188. 12) (1909) 110 L J. 601. 
(8) (1896) L L. R. 24 Cale, 298. $ - 
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there has been no eviction of the tenant from a substantial por- 
tion of the lands of the tenancy. They came into Court upon the 
allegation that they were themselves in possession of three out of 
the 16 parcels of land comprised in the tenancy created on the 
17th September 1884. In fact their allegation was that the 
landlords successfully kept the tenant out of possession from these 
parcels from the very inception of the tenancy. The Courts 
below have however found that the eviction took place in April 
1904. This is consistent with the circumstance that in previous 
suits the landlords claimed the entire rent payable for all the 
lands of the holding; this they could hardly have done without 
any demur on the part of the tenantif the latter had really 
been evicted at the time from a portion of the lands of the 
tenancy. We must therefore assume for the purposes of this 
appeal that as found by the Courts below the tenant was evicted 
in April 1904. Inthis connection, we must remember that the 
Courts below have also found that the three parcels of which the 
landlords have taken unlawful possession formed a very important 
* portion of the entire lands of the tenancy, which are not all of 
the same character or equally advantageous. Two of thesé 
parcels include the homestead and the third is a garden near the 
homestead and brings considerable profit. The position, theré- 
fore, is incontestable that there has been a partial eviction of the 
tenant by reason of the interference by the landlords with the 
enjoyment of a substantial portion of the lands of the tenancy. 
It follows, consequently, upon the authority of a long series of 
decisions of this Court whiclr will be found reviewed in Raskes- 
wari v. Saurendra Mohun (1), Chandrakant Das v. Rama Nath 
Barman (2) and Purno Chandra v. Rustk Chandra (3), that the 
entire rent was suspended during the whole period for which 
the eviction has continued in operation. It has been argued 
however by the learned vakil for the landlords respondents upon 
the authority of the case of Dhunput Singh v. Mahomed Kazim (4) 
that the rent ought to be apportibned, The learned Judges 
appear to have ruled in this case that where the act of a land- 
lord is not a mere trespass but something of a graver character, 
interfering substantially with the enjoyment by the tenant of the 
demised property, the tenant is entitled to a suspension of rent 
during such interference, even though the interference be corü- 
mitted in respect of a portion only ofthe property. "That this 


(1) (1909) 110, L. J. 601, (3) (1910) 18 C. L. J, 119, 
(2) €910) 11 O, L. J. 591. (4) (1896) I L. B. 24 Calo. 296, 
. 
< . 
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OrviL, view is supported by well-recognised principles is obvious from 

1910, the case of Rat Charan Shar v. Administrator- General of Bengal (1). 

Bari p Jan Bip The learned Judges however proceeded to engraft upon the general 

rule an exceptiod, namely, that if the interference is in respect of 

ME only a certain,portion of the demised property, the rent for which 

Mooherjee, J. is separately assessed, there should be an apportionment. It is un- 

e necessary for us to consider whether tbis exception can be de- 

fended on principle, because it is clear that the case before us 

does not fall within the exception, and the case then before the 

learned Judges was brought within the exception by an erro- 

neous assumption of the facts. The learned Judges stated that the 

rent payable on account of the two mouzahs Bishenpore and 

Paramunandpore (in respect of which there was eviction) were 
ascertainable from the putni lease and that consequently the^ * 

landlord was entitled to recover so much of the rent reserved by 

the lease as was assignable upon the property other than the two 

mouzahs. An examination of the putni lease in that case shows 

that the figure stated against the name of each mouzah was not 

the rent payable in respect of the village.’ In fact, if all these 

figures are added up, the total namely Rs. 14,436 is different from 

the aggregate rent, that is Rs. 14.306. In the case before us 

also, the figures stated against each property if added up do 

not give precisely the totalannual rent; but even if the two 

figures agreed, the circumstance would in our opinion be im- 

material, because there is no foundation for the suggestion that 

the different parcels were leased out on distinct rents. There is 

one indivisible tenancy created for an aggregate rent which is 

made expressly payable in four different instalments. If the in- 

terpretation suggested by the landlords were adopted, the instal- 

ments also would have to be altered, but upon what basis or upon 

what principle it is impossible to discover. We are unable to 

uphold the contention of the respondents' that the lease of the 

. 17th September 1884 includes substantially a separate demise 

of distinct parcels of lagd fof different rents." S 

We must therefore apply to the case before us the general 

principle which is now too firmly established to be successfully 

questioned. Much reliance was placed by the learned vakil for 

the respondent upon the case of Annada Prasad v. Mathura 

Lai (2) which it was suggested adopts a different rule. That case, 

however, is elearly distinguishable, because the learned J udges 


t. 
Aftabuddin Miah. 


D (1909) 9 O. L. J, 578, T, L. R' $8 Oslo 856, 18 0. W. N. 888, 
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there found that there had been no eviction by the landlord, 
It may be conceded however, that it does not appear to have 
been fully appreciated in that case that the rule in question is 
not based upon any technicalities of English jurisprudence but 
is founded upon weighty reasons fully explained in the cases of 
Dhunfut v. Mahomed Kazim (1) and Rat Charan v. Admints- 
trator-General (2). 

The result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate Judge discharged and that of the Court 
of first instance restored. The appellants are entitled to their costs 
from the plaintiffs respondents both in this Court and in the 
Court of appeal below. 

A. T. M. Appeal allowed. 


(1) (1896) I. L. B. 94 Calo, 296. 
(2) (1909) 9 O. L. J, 678, I. L. R. 86 Calo 850. 


Before Mr. Fustice Mookerjee and Mr. Y ustice Carnduf. 
PURNA CHANDRA SARBAJNA 


Uv 


RASIK CHANDRA CHAKRABARTI.* 


Rent, suspension of — Eviotion from substantial portion — Restoration to possession 
— Hiffeotive steps— Erroncous decision on law point— Resjudicata. 

In respect of the true limits of the rule of resjudicata as regards a deoinion 
erroneous on & point of law, two principles are well-settled. In one class of 
eases, where the parties seek to litigate again the same cause of action as had 
been decided between them in a prior suit, the rule of resjudicata applies, In 
another class, where the dispute relates to matters which have been already in 
controversy and have formed the subject of consideration in the previous suit, 
although the cause of action in the subsequent suit may be distinot, the 
estoppel 18 limited to matters distinctly put in isene and determined in the 
prior action, and itis further restricted to questions of fact or mixed question 
of fact and law, s 

Aghore Nath v Kamini Debi (1) followed. 

Whether there has been an eviction gr not depends upon the particular oir- 
oumstarces of each cage. s 

A decision in a previous suit between the parties that certain oircum- 
stances found to exist upon the evidence, amount to eviction, operates as res. 
judicata in a subsequent suit where the self-samé question arises for decision, 

A tenant's right to suspension of entire rent for eviction from a substan- 
tial portion of land continues till effective steps are taken by the landlord to 
restore him to possession. 

* Appeal from Original Decree No 447 of 1908, Aganit the decree of 


Babu Asutosh Banerjee, Subordinate Judge of Barisal, dated the 24th 
June, 1908, 


. . (1) (1909) 11 O. L, J. 461, 
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Appeal by the Defendants. 

Suit for rent. 

The material fasts and arguments appear from the judgment. 

Babus Soges Chunder Roy and Prokas Chunder Mojumdar 
for the Appellants. A 

Babus Dwarka Nath Chakrabarti, Foy Gopal Ghoska and 
Gunada Charan Sen for the Respondent. 

The judgment of the Court was delivered by = 


Mookerjee J.— This is an appeal on behalf of the defendants 
in an action for rent, The plaintiffs claim rent in respect of the 
years 1310, 1311, 1312 and three quarters of the year 1313. The 
answer of the defendants to the claim is that by reason of their 
eviction by their landlords from a substantial portion of the 
lands of their tenancy, there has been a suspension of the entire 
rent and consequently the suit ought to be dismissed. The Subor- 
dinate Judge in the Court below has overruled this objection 
on the ground that although the tenants appellants had been 
originally evicted from a substantial part of the lands of their 
tenancy, yet the plaintiffs have subsequently taken effective steps 
to restore them to possession of all the lands comprised in 
their lease. In this view, he has made a decree in favour of 
the plaintiffs. 

The defendants have now appealed to this Court, and on 
their behalf, it has been contended that the steps taken by the 
plaintiffs to restore them to possession ofthe lands of their 
tenancy are entirely ineffectual and,that consequently the 
plaintiffs are not entitled to recover any portion of the rent 
payable under the lease. In answerto this argument, two con- 
tradictory positions have been taken up on behalf of the plaintiffs 
respondents. Babu Dwarka Nath Chakrabarti who has 
appeared on behalf of some of the landlords who are interested 
tothe extent of one-fourth in the superior right has argued 
that there has not been in theeye of the law any eviction at 
all of the tenants defendants. Babu Joy Gopal Ghosha, ‘on the 
other hand, who has appeared on behalf of the landlords entitled 
to three-fourths of the Superior interest has conceded that, as 
found by this Court in a previous litigation between the parties, 
there was an eviction of the defendants from a substantial 
portion of the lands of their tenancy, but he has argued that 
they have been subsequently restored to possession of those 
lands. In our opinion, there is no force in either of these 
contentions. ` * 


* 
. r 
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In so far as the contention advanced by Babu Dwarkanath 
Chakrabarti is concerned, it practically invites us to reverse the 
previous decision of this Court, between these very parties, as 
erroneous, In 1896, the plaintiffs respondents commenced an 
action against these defendants for recovery of rent in respect 
of the disputed property for the years 1299 to 1302. It was then 
contended by the defendants that the claim was unsustainable, 
because there had been an eviction of them from a substantial 


.portion of the lands of their tenancy at the instance of the land- 


lord. This objection was successful, and the judgment of this Court 
on that occasion has been reported [Harro Kumari v. Purna 
Chandra (1).] It was held by Sir Francis Maclean C. J. and Mr. 
Justice Banerjee that there had been an eviction, as a result where- 
of the entire rent had been suspended. The consequence was that 
the claim for rent was dismissed. It is nowsought to be argued 
that although that decision might operate as resjudtcata in so 
far as the facts found by this Court are concerned, the decision 
does not operate as resjudicata in so far as any inference of law 
was drawn from the facts found. The broad contention of the 
respondents in substance is that a decision erroneous in law 
cannot under any circumstances operate as resjudicata. This 
contention is not sustainable on principle, and is clearly opposed 
to a long series of authorities which were reviewed in the case 
of Aghore Nath Mukherjee v. Srimati Kamini Debi (2, where it 
was pointed out by this Court that although the true limits of 
the rule of resjudicaia might be difficult to formulate, two 
principles were well-settled. In one class of cases, the parties 
may seek to litigate again the same cause of action as had been 
decided between them in a prior suit. In another class, the 
dispute may relate to matters which have been already in con- 
troversy and have formed the subject of consideration in the 
previous suit, although the cause of action in the subsequent 
suit may be distinct. In the former class of cases, the applica- 
tion of the rule of resyudicata is obviously justifiable on principle. 
In the latter class of cases, the estoppel ought to be limited to 
matters distinctly put in issue and determined in the prior 
action, and it should further be restricted to questions of fact 
or mixed questions of fact and law, ‘for if it was extended to 
pure questions of law, a Court might find itself in the position 
that so far as certain parties are concerned it is irrevocably 
bound to adhere to a proposition of law errongously laid down 
(1) (1900) I. L, E, 28 Calc, 188 (3) (1909) 11 C, L. J. 461, 


121 


O1vm, 


1910. 


Purna Chandra 
Barbajna 
Tz. 
Basik Ohandra 
Chakrabarti, 


Mooherjee, J. 


1910. 


—MÀ 
Purna Ohandra 
Sarbajna 


v. 
Hasik Chandra 
Ohakrabarti, 


Mooherjet, J. 


THE OALOUTTA LAW JOURNAL. (Vor. Xft. 


in a previous suit. Tested in the light of this principle, it is obvious 
that the argument addressed to us on behalf of the respondents 
is entirely unsustainable. The question, whether there has been 
an eviction or not, must depend upon the particular circumstances 
of each case. In England the question would have to be 
decided by a Jusy under proper directions from the Court. 
Upton v. Townend, (1), Henderson v. Mears (2). In this country 
where Cases are tried by Judges without the assistance of a Jury, 
the facts as well as the inferences to be drawn therefrom must 
be determined by the Judge alone. At the highest, therefore, 
the question whether there has been an eviction or not, may 
be deemed a mixed question of fact and law. Consequently, a 
decision in a previous suit between the parties that certain cir- 
cumstances, found to exist upon the evidence, amount to eviction, 
operates as res7natcata in a subsequent suit where the self-same 
question arises for decision. Inthe case before us, if we were 
to accede to the contention of the respondents, we would 
practically be called upon to review the former decision and to hold 
that there was no eviction at any time, and consequently to 
pronounce an opinion that the previous suit for rent should 
not have been dismissed. It is manifestly impossible for us to 
uphold an argument which leads to a consequence of this des- 
cription, Wemay add, however, that even if the question, 
whether there has been an eviction or not, were open for 
examination, the plaintiffs could not possibly succeed. That there 
has been, in this case, a clear eviction, and an eviction by the 
consent or procurement of the plaintiffs, is incontestable, because 
the defendants have been deprived of possession of a consider- 
able quantity of land comprised in their tenancy, by persons to 
whom the plaintiffs have granted leases in respect of such lands. 
The conclusion that under these circumstances, the entire rent 
has been suspended is supported by a long series of decisions 
which have been recognised as good law for over forty years. 

See Gofanund v. Lalla Gobind (3), Dhunput v. Mahomed 
Kasim (4), Raskeswart v. Saurendra Mohun (5), and Chandrakant 
v. Rama Nath (6); and that the rule is based upon weighty 
reasons and is defensible on principle, is clear from the case of 
Rat Charan v. Administrator- General (7). 


_ (1) (1856) 17 O. B. 30,104 B. R, 562. (4j (1896) I. L. R. 24 Calc. 296, 


(2) (1859) 28 L. J. Q B. 805, IF. & F. 686. (5) (1909) 110 L. J. 601. 
(8) (1869) 12 W. R. ?09. (8) (1910) 11 O. L, J. 591. 
(7) (1909) 90. L. J. 678, 1. I. B. 86 Calc, 866. 
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In so far as the argument addressed by Babu Joy Gopal 
Ghosha is concerned, there is clearly no substance init. After 
the adverse decision in the previous suit, the landlords gave 
notice to the present appellants that they ¢hemselves would 
no longer collect rents from the tenure-holders with whom they 
had wrongfully settled the disputed lands. They 'also asked the 
appellants to take possession of the lands and to collect rents. 
The notices, however, were obviously and entirely futile. It is 
clear from the evidence that the tenure-holders with whom the 
lands have been settled, have been in occupation, many of 
them at least, for over twelve years. They are naturally un- 
willing to quit the lands which they allege to have improved at 
considerable cost; they are equally unwilling to attorn to the 
present defendants; such of them as are willing to attorn to 
the defendants at all, are prepared to pay them rent only at 
the rate mentioned in the leases granted in their favour by the 
landlords. Thisis obviously of no practical benefit to the appel- 
lants, who are entitled to actual possession of the lands. They 
are not bound to accept possession through tenure-holders and 
to be content with the small amount of rent payable by them. 
If they were to accept the arrangement proposed by the respon- 
dents, the result would be that the profits to which they are 
legitimately entitled under the terms of their lease would be 
substantially reduced; indeed, in the case of a considerable 
portion of the land, they would have no profit at all, because the 
superior landlords have settled with the tenure-holders lands, in 
some instance, at the same rate at which they had been settled 
with the present defendants ; under these circumstances, we must 
hold that the landlords have not taken any effective steps to 
restore possession of the lands to the present appellants. The 
eviction, therefore, which was found to exist in the previous 
judgment of this Court, still continues to exist. 

It has been faintly suggested by one of the learned vakils 
for the respondents that since the decision ofthis Court on the 
previous occasion, the appellants have sficceeded in recovering 
possession of some of the disputed lands. The finding of the 
Court below, however, is to the effect that the attempt of the 
appellants in this direction has been infructuous, and we are not 
prepared to arrive at a different conclusion upon the evidence, 
so far as this point is concerned. Even if it be conceded, how- 
ever, that the appellants have succeeded partially in their effort 
to‘recover possession of a portion of the lands of which they 
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were deprived at the instance of their landlords, it is manifest 
upon the evidence that they are still out of possession of a 
considerable portion of the lands demised to them. In our 
opinion, it is incoptestable that the action of the landlords 
resulted in a substantial disturbance of the possession of the 
appellants and that such disturbance continued during the years 
in respect of which rent is claimed in the present action. 

Finally, it has been argued on behalf of the plaintiffs res- 
pondents that the position is one of great hardship to them, as 
they are unable to recover possession from the subsequent tenure- 
holders and thus restore the appellants to possession. The 
difficulty, however, is entirely of their own creation, and the 
steps they have hitherto taken to restore the appellants to, 
possession have not been of any practical character, and have 
certainly been of no assistance to the tenants whom they had 
unlawfully evicted. It is not the duty ofthe Court to advise 
them as to the steps they might take to extricate themselves 
from the difficult situation in which their own act has placed 
them, but possibly it may be worth their while to buy up the 
subordinate interests they deliberately created and by means of 
which they procured the eviction of the appellants. 

^ The result is that the view taken by the Court below cannot 
be supported. The appeal is therefore allowed and the suit 
dismissed with costs in both Courts. 


A. T. M. Appeal allowed. 


PRIVY COUNCIL. 


PRESENT : Lord Macnaghten, Lord Mersey, Lord Robson, 
Str Arthur Wilson and Mr. Ameer Alt. 
MAHARAJA MANINDRA CHANDRA NANDI 


vU. 
THE SECRETARY OR STATE FOR INDIA IN' COUNCIL. 
[ON APPEAL FROM THE HiGH COURT oF JUDICATUE AT FORT 
WILLIAM IN BENGAL.] 


The Oess Act (IX of 1880, B. Q. ), Seca. 6, 79, 76, 80 and 81, and Sohedule H.—~ 
Proprietor of land —Ooal mines—Royalty—Ooess on royaliy—Annual net 
grofits—Liability to pay cess—Policy of the Cess Act. = 


The return required under section 72 of the Cess Act is not with regard to the 
mine-owner’s profits, but has reference to.the general net profits of the property ; 


TS 


> 
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the royalty reoeivable by the owner of the property is part of the ‘annual net 
profits’ of the mine within the meaning of those words in seotions 6 and 72 of 
the Act í 

In section 81 of the Aot the word ‘owner’ is used in the sense of proprietor, 


* but the liability for the ‘cess’ lies on both ‘occupier’ and owner’ ın the case 


of minas, &o., a8 in the case of Jand it lies on holders of estates or tenures or 


raiyats, the policy of the Aot being that all persons, who benefit by the mairite-. 


nance and construction oi ‘ roads and other means of communication’ or ‘works 
of public utility’ ont of the cesses, should bear the liability of paying the rame, 

Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated the 7th January, 1907, 
affirming those of the Subordinate Judge of Burdwan, dated the 
220d February, 1905. 

'The main questions for determination on the appeal were: 
(1) whether royalties paid by the lessees of a coal mine in Bengal 
to the proprietor formed a portion of the annual net profits 
from the mine upon which Road and Public Works cesses were 
leviable under Act IX of 1880 of the Bengal Council ; (2) whether 
they were payable by or leviable from the said proprietor ; and (3) 
whether they were so leviable when income-tax was payable 
upon the royalties under Act IT of 1886. 

The material facts of the case are stated in the judgment 
of Mr. Justice Mookerjee in the case, reported in 5 C. L. J. 148, 
at p. 154 (I. L. R. 34 Calc. 257 at p. 266.) 

Mr. DeGruyther, K. C., (Mr. Ross with him), for the Appel- 
lant : Section 72 and Schedule E. of the Cess Act (IX of 1880, B.C.) 
show that one return of the annual net profits of a mine is re- 
quired to be submitted, and such a return must be made by the 
person who has the possession of the mine or by one who has 
control over it. Section 73 clearly shows that.only one return is con- 
templated under the Act. The term ‘annual value’ of land is 
defined in section 4, but the term ‘annual net profit’ is not defined 
in the Act. Such profits have to be determined, and the 
onlyperson who can give information about the same is the 
person who is in possession ofthe mne and working it. The 
term ‘owner’ in section 72 means owner in possession. The appel- 
lant is not the owner in possession and the procedure adopted by 
the Collector in calling upon him to make a return of the net 
profits and assessing cesses and making him pay the same is 
ultra vires. Sections 79, 80, 81, 82, 83 and 98 all support the view 
that only one return is required, Here two returns were required 
ahd two separate assessments "were made, and two persons sepa- 
rately,were compelled to pay the cesses. The appellant is not 
the owner in possession, and the royaltfes paid to him are not 
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assessable. Railway, tramway and mine are all put on thesame 
footing under section 72. Suppose A, whois working some railway, 
running on theland of B, pays cessto the Government and also 
royalty to B. If the Courts in India are right, B, too, would be 
liable to pay cesses in respect ofthe royalty received by him. 
But suppose, further, that A is exempted under section 8 of the 
Act from paying any cesses Would B bestill liable to pay the 
same? The decision of the Courts in India would logically lead 
one to the untenable conclusion that B would be liable to pay 
cesses on the royalty received by him. The appellant has paid 
income-tax on the royalties, and is not liable to pay the cesses 
as well in respect of the same royalties. 

Mr. Arthur Cohen, KE. C., (Mr. Dunne with him), for the 
Respondent: The real question is what are "the annual net 
profits." The case of Coltness Iron Company v. Black (1) lays 
down that in calculating net profits from a mine, royalties paid 
by the lessee must be included in such profits. Underjsection 5 of 
the Act it is the ‘property’ that is made liable to cesses, and not 
the owner or lessee of the property. This view is strengthened 
by areference to section 76 of the Act. Referred to sections 28 
and 36 of District Road-cess Act(X of 1871 B. C.) now repealed 
by section 3 of Act IX of 1880. Their Lordships intimated that 
they did not want to hear him further. 

Mr. DeGruyther, K. C., asked their Lordships to consider the 
question relating to the procedure adopted by the Collector in 
calling upon the appellant to make a return, and Mr. Cohen, K. C., 
replied on that point 

Their Lordships’ judgment was delivered by 

Mr. Ameer Ali.—The plaintiff is the owner of considerable 
landed property in Bengal, partof which he has leased to 
various parties for the working of coal mines. Besides the rent 
for the surface land he receives, under the designation of royalty, 
a percentage on the coal raised by the lessees or mine-owners. 
He has been assessed fer '“dess” under the provisions qf Bengal 
Act IX of 1880, in respect of the royalty received or receivable 
by him from the coal-mines on his estate. This Act provides 
for the levy of “cess” on all immovable property situate in the 
Province for the construction of roads and other means of com- 
munication, and it gives to the “Collector” defined in the Act, 
the power of making the assessment. For the purposes of the 
Act, mines, &c., are included in the definition of immovable 

(1) (1881) 6 A. O., B15, at p. 831. 
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property, and it is declared that, in the case of lands, the " cess" 
should be assessed on their ^ annual value," and in the case of 
mines, &c., on “the annual net profits" from such property. The 
mode of ascertaining “the annual value of lands" and the “annual 
net profits’ from mines, &c., are specifically laid down. The 
plaintiff contends that the royalty he receives from the coal-mines 
cannot, upon a proper construction of the Act, be included in the 
term "annual net profits" and that, therefore, the assessment 
is illegal. 

He accoordingly brought a suit in the Court of the Subordi- 
nate Judge of Burdwan to obtain a declaration to that effect. 
This Judge dismissed the action on the 22nd February 1905, 
and his decision was affirmed by the High Court of Calcutta in 
two elaborate judgments in which many subsidiary matters have 
been discussed at considerable length. From the decree of 
dismissal by the High Court, the plaintiff has preferred this 
appeal to His Majesty in Council. 

In their Lordships’ opinion the only point for determination 
in this case turns on the meaning to be attached to the words 
“annual net profits” in sections 6 and 72 of the Act. Section 6, 
so far as it is material for the purposes of this decision, is in 
these terms : 

“The road cess and the public works cess shall be assessed 
on the annual value of lands and on the annual net profits from 
mines, quarries, tramways, railways, and other immovable pro- 
perty, ascertained respectively as in this Act prescribed." 

Chapter V, which begins with section 72, lays down the proce- 
dure for valuation, assessment and levy of cesses on mines, &c. 

Section 72 is in these terms : 

“On the commencement of this Act, in any district, and 
thereafter before the close of each year, the Collector of the 
District shall causé a notice to be served upon the owner, chief 
agent, manager, or occupier of every mine, quarry, tramway, 
railway, and’ other* immovable property, not included within the 
provisions of Chapter II, and not being one of the tramways 
or railways mentioned in section 8, such notice shall be in the 
form in Schedule (E) contained, and shall require such owner, 
chief agent, manager, or occupier to lodge in the office of such 
collector within two months a return of the net annual profits of 
such property, calculated on the average of the anmual net profits 
thereof for last three years for which accounts have been 
made up.” 
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It is contended on behalf of the plaintiff that the term “ net 
annual profits" used in this section means " the net annual profits" 
of the person aétualy working the mine, and who or whose 
agent or manager has to make the return ; and that it does not 
include royalty paid to the proprietor of the land, which stands 
in the same category as the ordinary expenses and outgoings 
connected with its working such as boring, haulage, &c. In 
their Lordships’ judgment this contention has no substance. 
Schedule (E) is referred to as indicating the meaning of the 
words “net annual profits" but it goes no further than the 
section itself. It is to be observed that both in section 6 and 
section 72 the " net annual profits" have reference to the property 
and not to the individual. 

The inference is clear that the return required under the 
section is not with regard to the mine owner's profits but 
has reference to the general net profits of the property. The 
obligation to make the return is laid on the person most cognisant 
of the circumstances under which the mine is worked and of the 
profits derived from it. But that does not alter, in their Lord- 
ships’ view, the character of the royalty received by the proprietor 
for his share of the profits of the mine. This conclusion is enforced 
by an examination of the provisions of sections 76, 80, and 81. 
Section 76 which provides for the valuation of property assess- 
able under Chapter V where the annual net profits cannot be 
ascertained by the officer making the assessment, speaks again of 
the property itself, and declares that in such eventuality he [that 
is the Collector] may by such ways or means as to him shall seem 
expedient, ascertain and determine the value of such property, 
and shall thereupon determine six percentum on such value to 
be the annual net profits thereon." The language of the section 
leaves little room for doubt that the annual.net profits are to be 
taken as a whole. Section 80 provides for'service on the person 
making the return under gection 72 of a notice V showing the 
amount of road cess and public works cess payable in respect of 
such property." This again clearly shows that although the cess 
is assessed on the besis of the net annual profits, it is paid in 
respect of the property, and not in respect of any part of the 
profits. 

Section 81 deals with cases where the “occupier of such 
property” is different from the " owner,” and provides the made 
by which, in case he pays more than his share of the cess, he 
might recover such excess. In this section the’ word "owner" 
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appears to be used in the sense of proprietor. It is clear, 
however, that the liability for the cess lies on both “ occupier” 
and “owner” inthe case of mines, &c., as in the case of land 
it lies on holders of estates or tenures and ryots, the policy of 
the Act evidently being that all persons, who benefit by the 
maintenance and construction of “roads and other means of 
communication" or “works of public utility" out of these 
cesses, should bear the liability of paying the same. 

On the whole their Lordships are of opinion that the con- 
clusion at which the lower Courts have arrived is correct, that 
the royalty receivable by the plaintiff is part of the net annual 
profits of the mine and that he has been properly assessed with 
cess thereon. This appeal consequently fails. 

It has been found by the Courts in India that the plaintiff 
has not been prejudiced by any irregularity on the part of the 
Collector in the mode of assessment ; their Lordships do not 
feel called upon to express any opinion on the question of the 
procedure he should have adopted. 

^ The appeal must, in their Lordships’ judgment, be dismissed 
with costs, and they will humbly advise His Majesty accordingly. 

Messrs. Watkins and Hunter.—Solicitors for the Appellant. 

Solicitor, India Office.—Solicitor for the Respondent. 

JM. P. Appeal dismissed. 


Present: Zhe Lord Chancellor (Lord Loreburn ), Lord 
Macnaghten, Lord Atkinson and Lord Robson. 
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[ON APPEAL FROM THE CHIEF Court or Lower BURMA.] 
Practice—Criminal Proceedings—Special leace to appeal— What the applicants 
must show by their petition, 


Hie Majesty will not review criminal proceedings unless it be shown that by 
a disregard of tha forms of legal process, or by some violation of the principles 
of natural justice, or otherwise, substantial and grate injustice has been done, 

In ve Abraham Mallory Dallet (1) followed 

The applicants ought to show the materials upon which one of those pro- 
positions oan be established and ought fully to inform the Board of the faeta. 

This was a petition, for special leave to appeal from a verdict 
and sentence pronounced by the Chief Court of Lower Burma 
on April 12, 1910. : i 

i (1) (1887) L: R. 12 A, O. 459. 
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The first petitioner was, at the time when the events occurred 
out of which the charges against him arose, the acting Superin- 
tendent of the Kheddah Department under the Government of 
Burma ; the secogd petitioner was the acting Assistant Superin- 
tendent, and the third petitioner was the Head clerk of the 
department. e 

After a lengthy departmental enquiry and magisterial proceed- 
ings the accused were committed for trial before the Chief Court 
of Lower Burma. The trial took place before the Hon. Mr. 
Justice Hartnoll and a jury. 

The trial lasted from the 6th January to the 2nd April, 1910, 
118 witnesses being examined for the: prosecution. The defence 
called no evidence and the jury brought in an unanimous verdict 


. of guilty. The petitioners were sentenced to five years’ rigorous 


imprisonment. 

The principal business of the Kheddah Department is the 
conduct of organised hunts of wildelephants. For the purposes 
of the operations of 1908, which were to be held in Upper Burma, 
it became necessary at the end of 1907 for Birch to engage from . 
India hunters of different grades. The sanctioned pay to the 
three grades was respectively Rs. 20, Rs. 18 and Rs. 16 per men- 
sem. The prosecution alleged that Birch engaged such hunters 
at Mymensingh, but that he gave them advances at the lower 
rates of Rs. 15, Rs. 12 and Rs. 10 respectively, and not at the 
higher sanctioned rates. 

Thesums which the accused were charged with misappro- 
priating were partly the difference between the pay sanctioned 
and the lower rates alleged to have been paid, and partly moneys 
entered in the accounts as paid to hunters, who were never 
engaged at all. 

The charges were framed in accordance with the provisions 
of section 222 A ofthe Code of Criminal Procedure under an 
order of Ormond, J., who in passing the order made the following 
remarks: “The general policy of the Criminal Procedure Code 
is that an accused perso? should be tried for not more than three 
offences of the same kind. 'The charge as it stands includes 
1,368, or rather 1,592 gharges.” The petitioners contended that 
although as altered the charges verbally complied with the pro- 
visions of section 222A., they were contrary to the spirit and 
intention of the section, and really amounted to several hundred 
charges added together and called one. 

Mr. DeGruyther K, C, (Mr. Eddis with him) for the 
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Petitioners :—The conviction and sentences were wrong and ought 
to be set aside, and the proceedings quashed on the grounds that 
(1) the learned Judge erred in law in putting to the jury charges 
different in amount, and arrived at differently from those con- 
tained in the charges to which the petitioners were called upon 
to plead, without amending the original charges, and giving the 
petitioners an opportunity of answering and meeting the charges 
asso put to the jury ; (2) the charges as put to the jury were in 
contravention of section 234 of the Criminal Procedure Code, in- 
asmuch as they included more than three separate charges ; (3) the 
charges as framed were in contravention of the spirit of sections 234 
and 222A of the Code of Criminal Procedure, and that the 
petitioners were thereby greatly prejudiced in their defence ; (4) 
the Court had no jurisdiction to try the first charge ; (5) even if the 
Court had jurisdiction to try the first charge, it had no jurisdiction 
to try the first and second charges in one trial, and that the peti- 
tioners were greatly prejudiced in their defence by having the two 
charges heard in one trial; (6) that the learned Judge erred in 
allowing the prosecution to'cross-examine their own witnesses ; and 
(7) the learned Judge erred in law by allowing evidence to be 
given of alleged attempts to suborn certain witnesses, there being 
no evidence that such attempt if made was made with the know- 
_ledge or connivance or at the instigation of the petitioners. 

The judgment of their Lordships was delivered by 

The Lord Chancellor.—Their Lordships are unable to advise 
His Majesty that leave to appeal should be given in this case. 

The rule as regards criminal proceedings is very well-known 
and was laid down in Déjle?’s case (1). It was there said " Her 
Majesty will not review criminal proceedings unless it be shown 
thatby a disregard ofthe forms of legal process, or by some 
violation ofthe principles of natural justice, or otherwise, sub- 
stantial and grave injustice has been done." 

The applicants ought to show the materials upon which one 
of those propositions can be established, and ought fully to inform 
the Board of the facts, : 

Inthe present case the applicants have not shown the materials, 
have not fully informed the Board of thefacts, nor have they even 
Biven a summary view of the course of the trial, and of the evidence, 

Messrs. Sanderson, Adkin, Lee and Eddis.—Solicitors for the 
Petitioners, 

The petition was heard ex-parte. 


—— 
J. 8, B. Birch 
v. 
The King-Emperor. 


JM P 7 ` Leave refused, 
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is . Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
iis NE BHUPENDRA KUMAR CHAKRABARTI 
wld ° : v. 

August, 81. PURNA CHANDRA BOSE.* 

September, 6. 


Jurisdiction— Mesne profits, antecedent and sndsequent— Uunsiff, if oan entertain 
application for ascertainment of subsequent mesne profits valued above 
Re. 1,000, 


When a plaintiff institutes his suit for possession and mesne profits antece- 
dent to the suit in a Court of limited pecuniary jurisdiction, he may be deemed 
to have limited his claim to the maximum amount for which the Court can 
entertain a suit, 


A Munsiff cannot entertain an application for investigation of mesne 
profits pendente lite when the claim is laid over Rs. 1,000. The proper course 
for him to follow is to direct the return of the plaint so far as it embodies a 
prayer for assessment of mesne profits from the institution of the suit to the 


date of delivery of possession for presentation to the proper Court, that is, the 
Court of the Subordinate Judge. 


Golap Singh v. Indra Kumar (1) distinguished. 
Rameswar v. Dils (2) explained, 
Appeal by the Judgment-debtor. 
Application for ascertainment of mesre-profits. 
The material facts and arguments appear from the judgment. 
. Babus Mohendra Nath Roy and Stbaprosonno Bhattacharya for 
the Appellant. 
Babu Biswa Nath Bosu for the Respondent. 


C. A. Y. 
The judgment of the Court was delivered by 


September, 8. Mookerjee J.—This appeal is directed against an order 
made in course of proceedings in execution of a decree in a suit 
for recovery of possession of land and mesne profits. The res- 
pondent commenced his suit on the 12th April 1902 in the Court 

. ofthe Munsiff-at Baruipore, His claim, valued at Rs, 886-8 as. 
was composed substantially of three parts, flamely, “rst, for re- 
covery of possession of about roo bighas of land valued at 
Rs, 686-8 as, which was stated to be the price paid by him to 
his vendor on the 24th March 1899 ; secondly, mesne profits from 

* Appeal from Appellate Order No. 209 of 1010 with Rule No 8698 of 1910, 
"against the Order of W, H Vincent, Esq, District Judge ot 24-Perganas, 


dated tbe 19th March, 1910. confirming that of Babu Saroda Prosad Banerjee, 
Munaiff of Baruipér, dated the 22nd December, 1909. 


(1) (1909) 9 O. L, J 867, 18 O, W. N. 498. (8) 7894) I L R. 21 Cale 550. 4 
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the date of dispossession onthe rath April 1899 to the date of the Orvis 
institution of the suit, valued approximately at Rs, 200; and Y9107 
thirdly, mesne profits from the date of the institution of the suif pj is Kuma? 


uptothe date of recovery of possession in execution of the Ohakrabarti 
decree to be made in the suit. No objection was taken by the Purna Obandra Bose? 
defendant tothe valuation of the suit, although the claim was 
contested upon the merits.in every particular. On the 27th 
November 1905, the Munsiff made his decree in favour of the 
plaintiff. This decree entitled the plaintiff to recover possession 
of the land. As regards the amount of mesne profits, the 
Munsiff left them to be determined in execution. Upon appeal by 
the defendant, this decree was affirmed by the Subordinate Judge 
„on the 8th February 1907. Upon appeal to this Court, the 
decree of the Subordinate Judge was confirmed on the 17th August 
1908. Meanwhile, the decree-holder had executed his decree 
and recovered possession of the land on the 15th July 1907. On 
the gth January 19509, the decree-holder applied to the Munsiff 
for assessment of mesne profits. In this application he claimed 
the mesne profits for nearly a period of 10 years, The claim was 
laid at Rs. 3,750 per year for the first six years and Rs. 6,300 per 
year for the remaining four years. The aggregate claim inclu: 
sive of interest amounted to Rs. 75,510. As soon as this appli- 
cation was presented, the judgment-debtor objected that the 
Munsiff had no jurisdiction to make a decree for any sum in 
excess of what, taken with the value of the land, would make up 
Rs. 1,000 which was the statutory limit of the pecuniary jurisdic- 
tion of the Munsiff. Asthis difference amounted to Rs. 313-8 
the judgment-debtor offered to deposit this amount in Court. The 
Munsiff thereupon held that he had jurisdiction to award mesne 
profits for any sum that might be found due, even though it ex- 
ceeded the limit of his pecuniary jurisdiction, provided that such 
sum was awarded on account of mesne profits between the institu- * 
tion ofthe suit, and the delivery of possession in execution of the 
decree. As regards mesne profits antecedent to the suit, the 
Munsiff did not express any opinion as to the amount up to which 
he was competent to make an award. The fudgment-debtor then 
appealed tothe District Judge who has affirmed the order of 
the Munsiff. The judgment-debtor has now appealed to this 
Court and on his behalf the decision of the Court below has been 
assailed on the ground that the Munsiff, asa Court of limited 
pecuniary jurisdiction, cannot make a decree for more than . 
Rs. 313*8 (the difference between Rs. 1,000, the limit of the 
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pecuniary jurisdiction of the Munsiff and Rs. 686-8 the value of 
the land.) In support of this proposition, reliance has been 
placed upon the detision of thls Court in Golap Singh v. Indra 
Kumar Hajra (1). This position bas been disputed on behalf 
of the decree-holder, and it has been argued that even if it could 
be maintained in respect of the mesne profits antecedent to insti- 
tution of the suit, it could not be supported in respect of the 
mesne profits pendente lite, in view of the decision of this Court in 
the case of Rameswar v. Dils (2). The question raised is one of 
some nicety and its solution must ultimately depend upon the 
true effect to be attributed to the provisions of the Bengal Civil 
Courts Act of 1887 and the Civil Procedure Code of 1882. 

Section 18 of Act XII of 1887 provides that the jurisdiction 
of the District Judge and the Subordinate Judge shall, subject to 
the provisions of section 15 ofthe Civil Procedure Code of 1882, 
extend to all original suits for the time being cognizable by the civil 
Courts, Section r9, sub-section (1), then provides that the juris- 
diction of a Munsiff shall extend to all like suits of which the 
value does not exceed Rs. r,000. Sub-section (2) of the same 
section provides that in certain cases, a Munsiff may be invested 
with jurisdiction to try suits not exceeding in value Rs. 2,000. 
Section 21 then provides that appeals from any decree of the 
Subordinate Judge lie to the District Judge in all cases in which 
the value of the suit does not exceed Rs. 5,000. In cases in which 
the value exceeds Rs. 5,000, the appeal lies tothe High Court. Ap- 
peals from the decrees of a Munsiff lie to the District Judge. 
'The policy of the Legislature as indicated by these provisions is 
obvious. Suits of which the value exceed Rs. 1,000 or in certain 
instances Rs. 2,000, shall be tried by a Subordinate Judge. If the 
value of the suit exceeds Rs. 5,000, a first appeal shall lie to this 
Court in which not merely questions of law but also questions of 
fact may be investigated. 

Let us nowturn to the, provisions of gections 211 and 212 
of the Code of Civil” Procedure of 1882. The first of these 
authorises the Court, which has seizin of a suit for recovery 
of possession of immovable property, to provide in the decree 
for recovery of mesne profits from the institution of the suit to 
the delivery of possession. The second section deals with cases 
in which the claim is for recovery of possession and mesne pro- 
fits antecedent to the suit. The Court may either determine the 
amount by the decree itself or direct an enquiry and dispose of the 
(1) (1809) 9 O. L. J. 867,18 O. W, N, 493 (2) (18947 1. L. B. 21*Calo. 550. 
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matter on further orders. Section 244 then provides that an CIvin. 
enquiry into the amount of mesne profits in either of these con- 1910, 
tingencies must be made by the Court executing the decree. Bhupendra Kumar 


Clause (a) deals with mesne profits antecedent fo the institution Ohkra tart 
of the suit, that is, refers to cases covered by section 212. Purn& Obandra Bose, 
Clause (3) | refers to mesne profits pendente lite and covers cases Mookerjes, J. 
mentioned in section 211. Now, in so far as mesne profits ante- — 
cedent to the suit are concerned, the plaintiff is required under 
section so of the Civil Procedure Code to name the amount 
claimed only approximately, and the Court-fees have to be paid 
under section 7, clause (1), of the Court-fees Act, according to 
the amount claimed. Section 11 of the Court-fees Act then pro- 
vides that if the amount decreed ultimately exceeds the amount 
claimed, the decree is not to be executed till the deficit Court- 
fees have been paid. This applies whether the mesne profits are 
awarded by the decree itself or are left to be ascertained in the 
course of the execution of the decree. In so far as mesne profits 
between the institution of the suit and the delivery of possession 
under the decree to be made are concerned, it does not appear 
that the plaintiff is required to state the amount even approxim- 
ately. In fact, even an approximate statement is impossible, as 
the amount must vary with the length of the period during which 
the litigation continues, On this principle, it has been ruled by 
the Bombay High Court in Ramkrishna v. Bhimabat (1), by the 
Madras High Court in Maiden v. Fanaktramayya (2), and by this 
Court in Aunwart Lalw. Daya Sunker (3), that no Court-fees 
are.required to be paid, either in the original Court or in the 
Court of appeal, in respect of the possible value of mesne profits 
pendente lite. It is manifest, therefore, that mesne profits antece- 
dent to the suit and mesne profits pendente ite stand on very 
different grounds, In fact, as regards the latter, there is no cause 
ofaction at the time of the commencement of the suit, and it is 
only by means of statutory provisions, framed with the obvious id 
purpose of ‘shorterfing litigation, that they can be awarded in the 
suit even though they accrued subsequent to the institution of 
the suit. The mesne profits antecedent to the suit have, on the 
other hand, accrued before the commtncement of the suit, and 
although, therefore, their amount may not be stated with absolute 
certainty, the amount can be mentioned with some approach to 
approximation. When, therefore, a plaintiff institutes his suit for 
` 2 (1)-(1890) I. L.B. 15 Bom.416.: — (2) 808) 1. L, B. 21 Mad. 971. 
. . (8) (1909) 18 0. W. N. 818, i 
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possession and mesne prófits antecedent to the suit in a Court of 
limited pecuniary jurisdiction, he may, on the principle explained in 
Golap Singh v. Indra Kumar Hajra (1), to which we adhere in 
spite of the decision in Sudarsam Das v. Rampershad (2), be 
rightly deemed to have limited his claim to the maximuri amount 
for which that Court can entertain a suit. In fact, in such a case 
if the plaintiff subsequently puts forward a claim in excess of the 
jurisdiction of the Court, he may justly be required to remit the 
excess, because he has with his eyes open brought his suit deli-' 
berately in a Court of limited pecuniary jurisdiction. In the case 
before us, therefore, the plaintiff cannot rightly claim more than 
Rs, 313-8 on account of mesne profits antecedent to the suit, 
Indeed, the decree-holder has through his learned vakil offered 


to abandon the claim in respect of mesne profits antecedent to oe 


the suit. Consequently no assessment need be made on account of 
these mesne profits. 


The question next arises as to mesne profits pendente lite, 
It has been suggested that the learned Munsiff should be deemed 
to have jurisdiction to assess these profits and to make a decree 
for any amount he may determine, however much such amount 
may exceed the limit of the pecuniary jurisdiction of the Court. 
In support of this proposition, reliance has been placed upon the 
case of Rameswar v. Dilu (3). In our opinion, that case is 
clearly distinguishable. There a suit was brought to recover land 
valued at Rs. 950. Mesne profits antecedent to the suit were 
not claimed, but there was a prayer for award of mesne profits 
pendente lite. When the suit was instituted, the limit of the 
pecuniary jurisdiction of the Munsiff was Rs. 1,000. By the 
time the Munsiff made his decree for recovery of the land and 
for assessment of mesne profits pendente lite, the pecuniary 
limit of his jurisdiction had been raised to Rs. 2,000. The 
plaintiff subsequently invited the Court to ascertain the mesne 
profits and estimate them at Rs 1,595. The judgment-debtor 
objected that an award cosld be made for only Rs. 50, ‘that is, 
the difference between Rs. 1,000, (the amount of the pecuniary 
jurisdiction of the Cougt at the date of the institution of the 
suit, and Rs. 950 the value of the land). This contention was 
overruled. It may be remarked that at the date of the institu- 


tion of the suit, there was no cause of action for recovery of 
e 


(1) (1999) 9 O. L. J, 867, 13 C. W. N. 493. (3) (1910; 7 AIL; L. J. R, 968. 
(8) (1894) I. L. B. 21 Calo. 550 : x 
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mesne profits pendente lite. The jurisdiction of the Munsiff was- Orvin, 
extended to Rs. 2,000 before the decree for mesne profits was 1910. 

: — 
made. In fact, the cause of action for mesne profits accrued from Bhapêndia Komar 
day to day after the institution of the suit, and when the Court Ohakrabarti 


made the order for assessment, it had jurisdiction, ifa suit for Puroa,Chandra Bose, 
mesne profits, had been then commenced, to make a decree for 
Rs. 2,000. As a matter of fact, the amount claimed was Rs 1,595. 
The actual decision, therefore, in ARameswar v. Dilu (1) may 
possibly be defended, though there are expressions in the judg- 
ment which may be open to criticism, But, as was observed by 
Lord Halsbury in Quinn v. Leathem (2), every judgment must 
be received as applicable to the particular facts proved or 
assumed to be proved, since the generality of the expressions 
which may be found therein are not expositions of the whole law 
'7* but are governed and qualified by the particular facts of the case in 
which such expressions are to be found. It may further be 
observed that Courts have always been reluctant to extend the 
application of the case of Rameswar v. Dilu (1) to cases not 
precisely similiar. See Gulab Khan v. Abdul Khan (3), [jatulla 
v. Chandra Mohan (4), Golap Singh v. Indra Kumar (5) and 
Mannalal v. Samandu (6). We are clearly of opinion that the 
rule laid down in Rameswar v. Dilu (1) cannot possibly be 
extended to the case before us for two weighty and obvious 
reasons, namely, /irs4 that the value of the claim for mesne 
profits pendente lite which tbe decree-holder now invites the 
Court to investigate is much in excess of the value of a suit 
which a Munsiff is generally competent or may specially be 
authorised to try ; and secondly, that if the Munsiff investigated 
the claim, there would be insuperable difficulty as to the forum 
of appeal, which could not be either the Court of the District 
Judge, who can hear appeals only in suits of which the value 
does not eXceed Rs. 5,000, or this Court because the Legislature 
never contempleted an appeal direct from a decision of the 
'Munsiff to the High Court. We must hold, therefore, that thé : 
Munsiff cannot enterfain the applichtion, for investigation of 
mesne profits pendente lite as the claim is laid at over Rs. 60,000. 
In our opinion, the proper course to follow is to direct the 
return of the plaint, in so far as it embodies a prayer for assess- 
ment of mesne profits from the institution of the suit to the date 
of delivery of possession, for presentation to the proper Court, 


(1) (7804) I. L. B. 231 Calo 550. (4101907: 6 O, L, J, 955, 1. L E* 3t Calo. 954, 
(2) (1901) A, O. 493 (500). (5) (1909, 9 O. L. J. 367, 18 O. W., N, 498. 
(8) (1904) I. L. R. 31 Calo. 865. (6) 40 P. B, 1906, 94 P. L. R. 1906. 
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that is, the Court of the Subordinate Judge. In fact, the plaint 
may betreated as including two, if not three, distinct claims as 
we have already explained, and we may very well -direct that the 
plaint in so far 45 it includes a claim for mesne profits pendente 
dite should be returned for presentation to a Court of competent 
pecuniary jurisdiction. The decree-holder has no objection to 
the adoption of this course. But the judgment-debtor urges 
that if the mesne profits have been now estimated by the decree- 
holder with any approach to accuracy, the value ofthe property 
itself must have been very much higher than Rs. 686-8, and the 
case should not have been tried by a Munsiff. We are unable 
to give effect to this contention at the present stage, after the 
‘suit, in so far as it is for recovery of land, has terminated and 
the decree of this Court has become final. It must further be | 
remembered that the defendant did not take any exception to 
the value of the land and cannot now be heard to question the 
jurisdiction of the Court in that respect. 

The result, therefore, is that this appeal is allowed and the 
orders of the Courts below discharged. The claim for mesne profits 
antecedent to the suit is dismissed as it is abandoned by the decree- 
holder. The plaint in so far as it embodies a claim for mesne 
profits from the institution of the suit on the 12th April 1902 
to the delivery of possession on the 35th July 1907 will be 
returned to the plaintiff for presentation tothe proper Court, 
that is, the Court of competent pecuniary jurisdiction. We do 
not decide whether when this plaint isso presented, any ques- 
tion of limitation will arise, or if any question of limitation arises, 
whether section 14 of the Limitation Act will be of any assist- 
anceto the plaintiff. The appellant is entitled to his costs in 
the present proceedings in all the Courts. We assess the hearing 
fee in this Court at three gold mohurs. 

The Rule will stand discharged. 


A. T. M. Appeal allowed: Rule discharged. 


[Nota —An application by thé appellant for review of this judgment was 
dismissed on the 6th Janudry, 1911 — Xd. ] 
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Before Mr Justice Mookerjee and Mr, Fustice Sharfuddin. 
'HINGU MIAH 


v. 


HERAMBA CHANDRA unguis f 


Bvidence Aot (1 of 1872), seotion 34— Book of account — Enbries — Proof —Limi- 
tation Aot (XV of 1877), sections 18, 20—Acknowledgment—Payment of 
interest, speoifico—Seceral debis—Byeoial cirowumstances—Ciouw Prooedure 
Code (XIV of 1882), section 50— Exsemptun—Inoonsistent g round. 


Section 84 of the Evidence Act makes the entries relevant if they are 
entries in a book of account regularly kept in the course Of a business, It is 
therefore not sufficient to prove the correotness of the book ; the entries them- 
selves have to be proved, unless indeed the necessity for such proof is removed 
by the admission of the oppoaite party, 

; Though an &oknowledgment need not be express and may be left to 


,"7- implication, 16 must be a necessary implication from the words used, that the 


person acknowledging was referring to and admitting the distinct ability in 
dispute and not any liability. 

Gopalrao v. Harilal (1) followed. 

If there are several debts owing to the same creditor and payment has been 
made by the debtor without specification, special ciroumstances may be looked 
to, to determine whether the payment of interest was made on account of all 
or any of the debts then due. 

If the plaint shows the gronnd of exemption, the requirement of section 60 
6f the Oode of Civil Procedure of 1882 is satisfied, bat this does not preclude 
the plaintiff from taking another and an inconsistent ground to get over the 
bar of limitation, if he believes that the latter is the trne ground, , 


Appeal by the Defendant. 
Suit for recovery of money. | 
The material facts and arguments appear from the judgment, 
Babus Foges Chunder Roy and Prokas Chunder Mosumdar 
for the Appellant, 
Babus Dwarka Nath Chakravarti and Bidku Bhusan 
‘Banerjee for the Respondent, 
GC: A. V. 
. The judgment of the Court was delivered by ` 
Mookerjee J.—This is an appeal on pehalf of the defendant 
‘in an action commenced against him by the plaintiff respondent 
for the recovery of Rs. 1,999. The case for the plaintiff is. that 
_the defendant who was engaged in contract business under the 
_ District Board of Faridpur found it necessary to borrow from 


* Appeal from Appellate Decree No. 1474 of 1008, against the deoree of 
Babu Asutosh Banerjee, Subordinate Judge of Barisal, "dated, the 9th March, 
71908, affirming that of Babu Jogendra Nath Bose, Munaf of Barisal, dated 
sêbe 29th April, 1907. 
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his father money from time to time upon agreement to pay 
interest thereon at the rate of 2 per cent. per annum. Accord- 
ing to the plaintiff, the first of the sums lent was advanced on 
the and April 1402 and the last on the 6th August 1904. The 
plaintiff further alleges that the defendant made payments on 
account of principal or interest on the znd Aprjl 1902, aud a 
payment on account of interest only on the 21st September 1903. 
According to the statement of accounts appended to the plaint, 
a sum of Rs. 1,729-8 would be due from the defendant on account 
ofthe principal and Rs. 1,267-14-9 as interest thereon. The 
plaintiff, however, relinquished out of the sum due as interest 
Rs. 998-6-9 and he claimed to recover the balance Rs. 1,999 from 
the defendant. In support of that claim, the plaiatiff relied 


upon the private account book of his father, for the years 1899 


to 1904, which he alleged contained entries of sums paid out to 
the defendant. He also produced a letter alleged to have been 
written by the defendant on the 26th October 1904 to the father 


'of the plaintiff which he asserted contained au acknowledgment 


of the debts sufficient in law to save the claim from the bar of 
limitation. Inthe Court of first instance, the defendant resisted 
the claim mainly on the ground that he had not borrowed any 
money on the several dates alleged by the plaintiff, but he con- 


'ceded that he had taken loans on other occasions which he had 


duly repaid.: He further pleaded that the claim if true was 
barred by limitation. The Courts below have concurrently 
decreed the claim in part. They have found that the story set 


up by the defendant was untrue, and that the sums alleged to 


have been advanced by the plaintiff had been duly paid to the 
defendant'except two sums dated the 18th December 1903 and 


the 6th August 1904. The Courts below have also overruled 


the plea of limitation on the ground that the payment made on 


.the 21st September 1903 was sufficient to save the claim from 


the bar of limitation. 

The defendant has now appealed to this Court ; and on his 
behalf, the decree of the Subordinate Judge has been assailed 
substantially on two grounds, namely, frst, that the account 
books were not regularly kept in the course of business and were 
consequently not admissible in evidence, and that in any event 
the specific entries of the sums advanced had not been duly 
proved ; and secondly, that the claim was barred by limitation. 

In support of the first of these contentions, the learned vakil 
for the appellant has placed' reliance upon section 34 ofthe 


. 
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Indian Evidence Act which provides that entries in books of OIvIL. 
account regularly kept in the course of business are relevant " 1910. 

6 — 
whenever they refer to a matter into which the Court has to Hingu Miah 
enquire, but such statement shall not alone be sufficient evid ami Onna 
ence to charge any person with liability. It has been argued Chakrabarti. 
that before an entry in a book of account can be treated as Mookerjee, J. 


relevant and consequently admissible in evidence, it must be 

proved that the book has been regularly kept in the course of 

business, and it has been asserted that in the case before us, there 

is no evidence to show that the books relied upon were so kept. 

It has also been suggested that there is, on the other hand, evid- 

ence to show that the books were not regularly written. In 
-answer to this last argument the learned vakil for the respondent 

has contended that in order to bring an account book within the 

section, it is not necessary to show that it has been written from 

day to day, as ruled by the Judicial Committee in the case of 

Deputy Commissioner v. Ram  Parshad (1). To determine, 

whether the objection of the appellant is well founded, it is 

necessary to remember the principle on which the rule is based. 

The reasons for the rule are, /irs/,that the habit and system of 

making any such book with regularity ensures their accuracy ; . 
secondly, that the influence of habit prevents casual inaccuracies 
and counteracts the casual temptation to misstatements ; thirdly, 
that as such books record a regular process of business transaction, 
an erroris almost certain to be detected and rectified ; fourthly, 
that in such books misstatements cannot be made except by a 
systematic and comprehensive plan of falsification ; and ffthły, in 
some cases the writer may make the record under a duty to his 
employer, in which case there is the additional risk of censure 
from the master if a mistake is committed. (Wigmore on Evi- 
dence, section 1522). As Tindal C. J. observes in Poole v. Dicas (2), 
it is easier to state what is true than what is false ; the process 
of invention impliesstrouble ; the clerk has no interest to make a 
false entry ; if he has any interest it is rather to make a true entry; 
a false entry would be likely to bring him into disgrace with his 
employer. To put the matter in another way, in the words of 
Swayne J. in Fennerstein v. Champagne (3), the rule rests upon 
the consideration that the entry was within the writer's business ; 
the writer has full knowledge, no motive to falsehood, and there is 
the strongest improbability of untruth ; safer sanctions rarely 


(1) (1899) I. L R.27 Calc. 118 (2) (1836) 1 Bing. N. O. 649, 41 R, R. 646, ° 
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surround the testimony of a witness examined under oath. From 
the point of view of these priuciples, it is essential, in every case 
where reliance is paced upon books of account, to establish that 
they have been regularly keptin the course of business. It 
is perfectly true'that, as laid down by their Lordships of the Judi- 
cial Committee in the case of Deputy Commissioner v. Ram 
Parshad (1), they need not be written up from moment to 
moment or from day to day. But it is obvious that if they have 
been written up casually once a week or a fortnight, though they 
may be admitted in evidence, obviously they do not possess the 
same claim to confidence that attaches to books entered up from day 
to day or from hour to hour as transactions take place. Muncher 
Shaw v. New Dhurumsey (2). The proper procedure to follow, 
therefore, is, as laid down by their Lordships of the Judicial 
Committee in Dwarka Doss v. Yankee Doss (3), to call the clerk 
who has kept the accounts or some person competent to speak to 
their genuineness, to prove that the books have been regularly 
kept and that they are generally accurate. But this is not all 
that is necessary. Section 34 makes the entries relevant if they 
are entries in a book of account regularly kept in the course of 
business. It is, therefore, not sufficient merely to prove the 
correctness ofthe book ; the entries themselves have to be 
proved, unless, indeed, the necessity for such proof is removed by 
the admission of the opposite party. In the case before us, the 
account books were produced in the original Court, and all that 
was proved on the side of the plaintiff was that the books 
were in.the hand-writing of his father Kali Prasanna Chakravarty. 
The books were not even examined in detail in the original 
Court. The particular entries upon which the plaintiff relies 
were not even selected and exhibited. In this Court, some of the 
entries have not been traced at all. Obviously the proceedings 
inthe original Court were conducted with considerable laxity. 
The particular entries upon which the plaintiff relies ought to 
have been pointed ouf and proved ; evidence should also 
have been given in detail as to the character of the books them- 
selves. We have ourselwes examined the books closely, and we are 
of opinion that they require much fuller scrutiny than has been 
applied by the Courts below, before the plaintiff can be permitted 
to use any entries therein in support of his claim. It must be 
remembered further that the books purport to be the private 


(1) (1899) I. L. R. 27 Calo, 118. —— (2) (1880) I. L, R, 4 Bom. 576 (58 ). 
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account books of the father of the plaintiffand they ought con- Ovin. 
sequently to be carefully tested before they are used against the 1910. 
defendant. In fact, when they are used in favdur of the plaintiff, Hingu Miah 
it must not be overlooked that the plaintiff is allowed to use in e v 

: ë : z . NA Heramba Ohandra 
his own favour evidence which he or his predecessor-in-interest Chakrabarti, 
has created ; the Court must, therefore, feel assured that the Mookerjes, J. 
books are thoroughly reliable. The first ground taken on behalf — 


of the appellant must consequently prevail. 

In so far as the second ground urged on behalf of the 
appellant is concerned, it raises a question of considerable nicety, 
the true bearing of which does not appear to have been 
appreciated by either of the Courts below. The plaintiff relies 

upon a letter alleged to have been written by the defendant on 
the 26th October 1904, as also upon a payment of interest alleged 
to have been made by him on the 21st September 1903, to 
save the case from the bar of limitation. In so far as the 
letter is concerned, the Subordinate Judge has not determined 
the question of its genuineness. In our opinion, even if the 
letter be assumed to be genuine, its terms are not sufficiently 
precise to constitute an acknowledgment of liability in 
respect of the right in controversy within the meaning of 
section 19 of the Limitation Act. The letter which is 
addressed by the defendant to the father of the plaintiff 
states that the writer had informed Annada Charan Chakra- 
varty that since the overseer had passed the bills, the money of the 
addressee would be paid. It will be observed that the defendant, 
if the story of the plaintiff is true, was indebted to his father 
in respect at least eleven different transactions ; the terms of the 
letter are obviously not specific enough to indicate whether the 
acknowledgment related to one or more of these transactions. 
No doubt, as observed in the case of Gopalrao v. Harilal (1), 
though an acknowledgment need not be express and may be . 
left to implication, it, must be a negessary implication from the 
words used, that the person acknowledging was referring to and 
admitting the distinct liability in dispute and not any liability. 
Tested in the light of this principle, tbe letter is obviously, 
insufficient to save the claim from the bar of limitation. 

In sofaras the alleged payment of interest is concerned, 
the question which arises for consideration is whether the pay- 
ment is sufficient to bring the case within section 20 of the: 
Limitation Act. That section provides that where interest on 
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a debt is, before the expiration of the prescribed period, paid as 
such by a person liable to pay the debt or by his agent duly 
authorized in this behalf, a fresh period of limitation: shall be: 
computed from the time when the payment was made. 
This section, it will be observed, does not expressly refer to 
the case of payment of a sum as interest when more than one 
debt is due from the debtor to the creditor, which is the case 
now before us. As we have already stated, the defendant 
borrowed various sums from the father of the plaintiff on 
different occasions. The sums advanced were never con- 
solidated so as to constitute one debt. Consequently, when 
payment was made of Rs. 200 on account of interest on 
the 21st September 1903 without further specification, the 
question necessarily arises whether the payment is sufficient 
to save the claim from the bar of limitation in respect of 
any or all of the different debts due. The learned vakil for 
the appellant has contended that there is no presumption that 
the payment was made on account of one of the different 
debts than of the others; and that consequently the infer- 
ence is not permissible that any portion of the claim is 
saved from the bar of limitation. In support of this propo- 
sition, reliance has been placed upon the cases of Zippetts v. 
Heane (1) Burn v. Bolton (2), Mills v. Fowkes (3). Refer- 
ence has been made particularly to the second of these 
cases in which it was ruled by Tindal C. J. that if it 
had been left in doubt on which of the accounts the 
payments were made, they would have been applied to 
neither. Now it may be conceded that the payment whether 
of principal or interest must be attributable to the debt 
sued on. Zippetis v. Heane (1), Stems v. Brutton (4), Jn re 
Fountain (5); so that when there is only one debt, between 
the parties, a payment of interest may without further evi- 
dence be referred to that*debt, Zvans t. Davis (6); but 
where there is more than one debt, the plaintiff must make 
out distinctly that the payment on which he relies is applicable 
to the debt sued for. Burkitt v. Blanshard (7), Hclme v. Green (8). 
Now if the debtor does not appropriate at the time of payment, 
what is to happen? He has no doubt the first right to appropriate, 


. 
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provided he does so at the time: of the payment, because Orvity 
quicquid solvitur solvitur in modo solvitis. But if he does not 1910. 
appropriate, the creditor: has the right i oae 
pprop ; ght to appropriate, because Hinga Mish 


quicquid recipitur recipitur recipitur in modo. recipienties. The v. 
right to appropriate thus devolves upon the creditor and archie E 
can be exercised by him at any time before the proceedings = 
questioning the debt. Zhe Mecca (1), Smith v. Betty (2). Conse- Mookerjo, 5 
quently, the rule which the learned vakil for the appellant 
invited us to adopt, vfz. that if there are two debts and 
payment has been made by the debtor without specification, it 
cannot save either debt from the bar of limitation, cannot be 
accepted as an inflexible rule of law. In fact there is weighty 
authority in support of the contrary view. Thus, in Walker v. 
Butler (3), the creditor had the money due from his debtor on 
seven separate advances which aggregated to more than £300. 
The debtor made a payment of £60, but ‘without specification 
as to the particular debt for which the payment was intended, 
The different accounts had never been balanced or ascertained 
between the creditor and the debtor, much less had there been 
any consolidation. It was ruled that there was evidence to go 
to the jury as to whether the payment on account of the debts 
was sufficient to take the whole out of the statute of limitation. 
Erte J., declined to assent to the doctrine that where there 
are two debts existing and a payment is made, not specifically 
appropriating to either, there is no sufficient evidence of a pay- 
ment on account of either of these debts to take it out of the 
"statute of limitation. Crompton J. observed that even where the 
.debts are not separate, if a payment is shown,it will be a question 
for the jury whether it is not applicable to all the debts. The 
case of JVash v. Hodson (4) is clearly distinguishable. In that 
case A was indebted to B on three.promissory notes, Upon 
.Application by B, A paid £5 on account of interest. At the 
time of this payment, two of the notes were barred and one was 
not barred. It was ruled that the payment must be attributed 
„as made exclusively in respect of the note not barred, because, as 
Lord Cranworth observed, where there are several debts, the 
inference is that the payment should be attributed to those not 
barred. See also 7s re Boswell (5) and Friend v. Young (6). 
The question therefore arises, whether there are any special 
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éircumstances in the case before us which may help us to deter- 
mine whether the payment of interest was made on account 
of all or any ofthe debts then due. For this purpose, we need 
not examine the accounts before the 2nd April 1902 ; there had 
been before that date four advances of the aggregate sum of 
Rs. 1,125 and interest thereon was due to .the extent of 
Rs. 54-9:6p. On the znd April 1902, Rs. 800 was paid by the 
defendant. The result of this was that the whole of the claim 
for interest was satisfied and the defendant continued indebted 
to the plaintiff for the principal sum of Rs, 379-6-6p. We state 
below in a tabular form the sums subsequently advanced on the 
different dates, and the interest approximately due on each sum 


trom the date of its advance to the date when Ra. 200 was paid ` 


ion account of interest : 







Interest due up to 
21st September 


1907. 










Sum advanced. 





. Date of advance. 











‘It will be observed that the amount due as interest when 
‘the payment of Rs. 200 was made on the 21st September 1907 
“was Rs. 307 ; the sum paid was sufficient to discharge the whole 
of the ‘interest “due on the last seven debts amounting to 
‘Rs. 175 and there was a balance of Rs. 25 left which might be 


‘deemed as part payment of interest on the first sum due. Under 
.these circumstances, the inference is perfectly legitimate that 


"the payment may reasonably be attributed to all the debts. In 
“this view, no portion of the claim would be barred by limitation. 


“The learned vakil for the appellant, however, has strenuously 
“contended that as under section 5o of the Civil Procedure Code 
‘ of 1882, the plaintiff had stated in his plaint how he proposed 
_ to save his claim from the bar of limitation, he could not be now 


allowed to rely upon an altogether different circumstance as 
sufficient for his purpose, In support of this ‘proposition, he has 
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placed reliance upon the case of Fogeshwar Roy v. Raj Narain 
Mitter (1). That decision however, as explained in the cases of 
Raghu Nath v. Sayed Samad Shah (2), Yakub Ebrahim v. 
Rahimatbai (3) and Wistarint v. Chandi Dasi (4), does not lay 
down any inflexible rule of law. Ifthe plaint shows the ground 
of exemption, the requirement of the Code is satisfied, but this 
does not preclude the plaintiff from taking another and an incon- 
sistent ground to get over the bar of limitation if he believes that 
the latter is the true ground. Consequently in the case before us 
the plaintiff respondent is entitled to urge that the suit is not 
barred by limitation for a reason different from the one assigned in 
the plaint. The second ground upon which the decree of the 
Subordinate Judge is assailed, cannot consequently be supported. 
The result, therefore, is that this appeal must be allowed, 
the decree of the Subordinate Judge reversed and the case 
remitted to him in order that he may re-examine the question, 
whether the plaintiff has proved the advances alleged by him, 
The Subordinate Judge will direct the Court of first instance to 
take such evidence as may be adduced by the plaintiff in support 
ofthe account books to prove their character and the specific 
entries upon which he relies. The defendant will be allowed 
opportunity to adduce rebutting evidence. When the additional 
evidence is recieved by the Subordinate Judge, he will consider 
the case on the merits, It is to be noted, however, that the 
matter is not to be re-opened in so far as the two-sums alleged 
to have been advanced on the 18th December 1903 and 6th 
August 1904 are concerned. This part of the case has been 
concurrently dismissed by the Courts below, and as plaintiff has 
not filed any cross appeal the truth or otherwise of these 
` alleged payments cannot bere-investigated. The costs of this 
appeal will abide the result. 


A. T, M. Appeal allowed : case remanded, 


(1) (1908) L. L. B, 81 Calo, 196, 8 O. W. N. 168. (3) (1908) 10 Bom, L. B, 846, 
(2) (1908) 7 O. L. J. 660, 12 0, W. N, 617. 4» (1910) 120. L, J, 433, 
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Before Mr. Fustice Brett and Mr. Fustice Vincent. 


BEPIN BEHARY MITTER AND OTHERS 
s v. 
PROKASH CHANDRA SARKAR AND OTHERS.* 


Abwab— Mokarari lease—Zenindari selami. 


In a mokarari lease, executed before the Bengal Tenanoy Aot came into 
force, there was an agreement to pay a certain sum as rent and a certain 
additional sum as Zemindari selami, holi &c , expenses which latter was found 
to be arbitrary and extra charges imposed on the tenants on account of work 
done in the Zemindari sherista and for other purposes : 

Held, that the additional sum was an illegal cess or abwab and could 
not be recovered from the lessee by the zemi dar, 

Radha Prosad y, Bal Kowar (1) followed 


Appeal by the Plaintiffs. 

Suit for rent. 

The material facts and arguments appear from the judgment. 

Babu Soroshi Charan Mitter for the Appellants, 

Babus Baidya Nath Dutt, Bepin Behari Ghosh (Sr.), Baldeo 
Narain Singh and Samatul Chandra Dutt for the Respondents. 

The judgment of the Court was as follows : 

The only question, which has been raised in these appeals, is 
whether the lower appellate Court erred in law in holding that 
certain sums which were claimed by the plaintiffs, the present 
appellants, as abwabs were not recoverable under the law from 
the defendants respondents, The learned Judge confirmed the 
judgment of the Court of first instance that these additional 
items constituted adwads and that they were not recoverable 
from the tenants. The kabulyats (registered agreements), on 
which the plaintiffs seek to recover the amounts included in their 
claims, were executed long before the Bengal Tenancy Act of 1885 
came into force, and, therefore, the provisions of that Áct have 
no application to the present cases. "These leases were mokarari 
leases and, in those leases, there was an agreement to pay a cer- 
tain sum as rent and a certain additional sum, as zemindary 
selami, holi &c. That'additional sum, which forms the item 
described in the plaint as aéwad, was kept entirely separate as 
a separate charge. The lower Courts holding that this sum was 
not included in the rent and, relying on the decision of this 
Court in the case of Afurna Churn Ghose v. Kasam AR (2), 


* Appeal from ar preis Decree No. 2181 of 1908, against the deoree of the 
District Judge of a, dated the 9th April 1908, affirming that of the Munsiff 
of Aurangabad, eit the 5th December, 1907 and analogus appeals, 

(1) (1890) 1, L. B. 17 Cale, 720. (2) 1906) 40. L, J. 627, 100, W, N. 627 j 
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held that this item constituted an adwab which, under the Or 
provisions of section 3 of Regulation V of 1812, was not recover- 1910. 


able by the landlords from the tenants. It has been contended Bepin Benary Mitter 
on behalf of the appellants that from the terms of the lease, it is — ndun 
clear that the item agreed to be paid on account of zemindary * Barkar, 
selami, &c., was a portion of the consideration for the leases, and, "EE 
therefore, that it is recoverable from the tenants ; and, in sup- 

port of this contention, reliance has been placed on the case of 

Radha Charan Ray Chowdhry v. Golak Chandra Ghose (1). 

The question, however, which has to be considered in these 

cases, as it was also considered in the case on which reliance was 

placed on behalf of the present appellants, is whether the dis- 

puted item in the present cases is an abwab or not, In the case 

of Radha Churn Roy Chowdhury v. Golak Chandra Ghose (1), 

' the learned Judges were of opinion that the extra amount des- 

cribed as mo£arari akrajat shamil khajna was a portion of the 

rent. In the present cases, the item is described as adwad in the 

plaints and in the leases, it is described as zemindari selami 

expenses. What those expenses are it is not distinctly stated 

but, so far as we can judge, they are arbitrary and extra charges 

imposed on the tenants on account of work done in the zemin- 

dary sAerisía and for other purposes, which charges have . 
always been regarded by this Court as illegal cesses or 

abwabs. We are of opinion that the present cases fell within 

the principles laid down by the Full Bench in the case of Radha 

Proshad Singh vw. Bal Kowar Koeri (2). The amounts claimed 

as abwabs cannot, in our opinion, be regarded as forming parts 

of the rents fixed on the holding nor can they be regarded as 
consolidated with the rentals. In the documents they have been 

recited as charges separate from the rentals and in the suits 

themselves they are claimed as separate charges. In our opinion, 

the view taken by thelower Courts isin accordance with the 

principles laid down by this Court in the Full Bench case to 

which we hate referred, and in othtr cases, and we are of opinlon 

that no grounds exist for our interference with the judgment 

ofthe lower appellate Court. The result, therefore, is that the 

appeals are dismissed with costs. t 


A. T. M. Appeals dismissed. 


(1) (1904) I, L. R. $1 Calo. 884 (2) (1890) I. L. B, 17 Cale. 726, 
. 
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CIVIL REFERENCE. 


Before Sir Lawrence Fenkins, Kt, K.C.LE., and 
* Mr. Justice Woodroffe. 


Orvis e . HARI LAL SINHA 
1910. v. . 
July, 2, THE BENGAL NAGPUR RAILWAY CO.* 


Wharfaga= Delay in taking delirery— Iadian Railways Act (IX of 1890), section 
47, sub-section (3)—Sanction. 
Rules framed by a particular Railway Company for charging wharfage 


2 on goods for delay in taking delivery which have not received the sanction of 


the Governor-General in Council and published in the Gazette of India under 
Sub-nection 3 of section 47 of the Indian Railways Act are not binding. 

Reference under section 69 of the Presidency Small Cause 
Courts Act. i 


The material facts and arguments appear from the Reference, 
which was as follows : 

The facts of the case are shortly these, The plaintiff instituted a suit in 
the Small O&use Court fora refund of Rs. 8-5-0 and Rs 12-5-0 paid to the 
defendant Company on account of wharfage The plaintiff made overto the 
defendant Company 252 bags for transit from Kahkote to Shalimar, out of 
which the defendant Company brought to Shalimar 195 bags on the 6th of 
October 1907 and the [remainder on the lith of October, on which date the 
consignee took delivery of the entire lot. Therefore the defendant Oompany 
charged Rs, 12-6-0 as wharfage for 195 bags which were not taken delivery 
of in due time, 

The plaintiff despatched another lot from Cuttack to Shalimar, which 
arrived! at Shalimar on the 6th of October but delivery was not taken till 
the lith of October, The defendant Company has charged Re, 8-5-0 as 
wharfage, 

As ajdifference of opinion has arisen between me and my colleague, the 
learned Bth Judge, Babu Hari Nath Ray, tho following questions are referred 
to their Lordships for decision :— 

(1) Whether the rules under which the defendant Company charged 
demurrage are legally enforceable ? 
. (2) Whether the plaintiff was bound to take delivery of 195 bags (out 
of 252) which arrived at Shalimar on the 6th October 1907 ? 

With regard to the flrs question, the Railway ° Company is authorised 
under section 47, clause F, of the Railway Act to make general rules for 
regulating the terms and conditions on which the Railway administration will 
ware-house or retain goods at any station on behalf of the consignee or owner 
and sub-section (8) provides that such rules shall not take effeot until it has 
recelved the sanotion of the Governor-General in Council and been published 
in the Gazette of India. By notification dated the 3rd July 1902, published 
jn the Gazette of*India of the 5th July 1902, the Governor-General acting 


* Small Oanse Court Reference No.1 of 1910, made by A. Hassan, Esq., 
Officiating Ohlef Judge and Babu Hari’ Nath Roy, 6th Judge of the Oourts of 
*  Bmall Causes of Calcutta, on 27th August 1908. 
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under sub-seotion (8), section 47, has sanctioned the general rules for regula- Ory 
ting the terms and conditions on which Railway administration will ware-house " 1910. 
or retain goods at any station or depot on behalf of consignee or owner and the — 
rule No. 8(2) limits the maximum which may be oMarged for demurrage Hari Lal Sinha 
being not exceeding one anna per maund per day. Therefore the demurrage The, Bengal Nagpur 
which has been charged by the defendant Company not being in excess of Railway Co, 
the above rate is in my opinion perfectly legal. m 

With regard to the second question, I am of opinion that under rule 58 
the plaintiff was bound to take delivery of 195 bags which had been received 
on the 6th October and were ready for delivery and could not refuse because 
only a portion of the consignment had then arrived. That rule gives a warn- 
ing to the consignees that their consignmenta are liable to be short or damaged 
or a portion only may be received but that circumstance will not justify them 
in refusing to take delivery of such consignments and if they do so, they will 
remain at their risk and subject to the usual charge for wharfage. 

Therefore, the plaintiff having refused to take delivery of 195 bags waa 
bound to pay demurrage oharged under the aforesaid rule. 

A. Hassan, . 

The 87th August 1908, Offg. Chief Judge. 


This suit is for refund of two items, one of Rs, 8-5-0 and the other of 
Ra. 12.5-0, levied on the plaintifi as wharfage. There was a contract for 
carrying 252 bags from Kalikota to Shalimar, The defendant Oompany 
brought 195 bags first and these goods were ready for delivery on the 6th 
October 1907, ‘The remaining bags were brought later on and were ready for 
delivery on the 11th. The consignee took delivery on this latter date. He e. 
was charged Rs, 12-5-0 as wharfage for not taking delivery of 195 bags in due 
time, The consignee maintained that he was not bound to pay the wharfage 
and he hag assigned his claim for refund to the plaintiff. ; 
The question is—was the consignee bound to pay the wharfage? It 
appears to me that he was not, The contract was for carrying 252 bags and 
it was only when the defendant Company had brought all the bags at 
Shalimar, that they could ask the consignee to take delivery. It was argued 
on behalf of the defendant that the consignee was bound to take part delivery 
and Rule 58, Part J, Goods Tariff, April 1907, was pointed out to me, It 
appears to me that that Rule con‘emplates cases when there has been shortage 
or damage. Here there was no shortage or damage, The Oompany only 
sent the goods in two instalments. 

' There was another contract for oarrying some goods from Cuttack to 
Shalimar. The goods were ready for delivesy on the 6th and they were taken 
delivery of on the 11th A wharfage of Rs. 8-5-Ü'had to be paid for the delay 
in taking delivery. This charge was certainly in accordance with the rules 
of the Company but the plaintiff contends that the rules‘ are not binding 

* 100. On the B N.B. proper.—All goods (emcept hides and minerals 
at Shalimar and Garden Reach and Kerosine oil at Purulia and valuable 
goods) left on the Railway premises above 48 hours after midnight of the day 
on which they are unloaded at destination, either for the convenience or by 
the desire or negleot of the oonsignor or consignee, will be subject to a wharfage 
charge at the rate of 2 ples per maund or part of a maund per day or part thereof, 

*(a) If a consignment arrives before receipt of Invoice, delivery may b 


granted on presentation of goods Receipt Note after all charges, including 
wharfage, have been. checked and recovered, 


. 
. 
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because they have not been published in the Gazetie of India as required by 
sub-section 8, section 47 of the Indian Bailways Aot. (Act IX of 1890). It may 
be that the Rules of the Government of India dated 3rd July 1902, cover the 
sanction required by the above sub-section but there is no getting out of the 
requirement of the publication in the Gazette of India, It hag not been shown 
that that there has been any such publication; so I hold that the Rules of 
the Company in this respect be not binding. There is mo doubt that the 
plaintiff is entitled to refund of Rs 125-0 and I also deoide that the 
plaintiff is entitled to refund of the other sum, The claim for interest not 
made out. 
Suit decreed for Rs 20-10-0 
HARI NATH Ror, 
oth Judge. 


I regret that I differ from the learned Acting Chief Judge and I adhere to 
my original judgment, Shortage means difference from the way bill and the 


_ Rules must be published in the India Gazette. 


HARI Nate Roy, 
The 27th August 1908, 6th Judge, 


On the Reference coming on for hearing before Sir Lawrence 
Jenkins, Chief Justice and Mr. Justice Woodroffe, the following 
judgment was delivered by 

Jenkins C. J.—On the materials before us it is quite 
impossible to dispose of the case. In the first place it must be 
shown that this particular Railway Company has made Rules 
and that those Rules have received the sanction of the Governor- 
General in Council and have been published in the Gazette of 
India. Thereis nothing on the record to show that that has 
been done. We have been referred to a generalset of Rules 
ofthe ard July 1902. But there is nothing there which shows 
that those were the Rules made by this Railway Company and 
until this matter is made clear, it is impossible for us on a 
Reference under section 69 to deal with the case. 

After remand the lower Court delivered the following judgment. 

The High Court Benoh before which this Referenqe oame bas referred the 
matter back to this Court for"a finding on the point whether this particular 
Railway Company bas made Rules and whether those Rules have received the 
sanction of the Governor-General in Oouncil and have been publisked in the 
Gazette of India. The attorney for the defendant Company states to this 
Court that be is not in a position to give any further evidence on the point 
and that he is not able to show that these particular Rules, gua Rules of thia 
Railway Company, have received such sanction or been published in the 
Gaxoette otherwise than as Rules imposed on all Railways by the Government 
by_their Notification No. 231, dated 5tlr July, 1902. j 


M. 


- 
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Mr. Ridadale, Acting Goods Superintendent of the Railway Oompany has 
been called and has given evidence of the existence of Rule 100 in the Goods 
Tarif of his Railway which, he states, was in force at the time of the mattars 
in suit and by whioh the amoant leviable by the Oompany is fixed at a rate 
wihin the rate Sanctioned by the Government in the Notification above 
mentioned, He further states that these wharfage rules (of which No. 100 is 
one) have always been acted upon by the Company since April 1907, but his 
evidence is (and our finding must bein accordance with his statement) that 

“they have not been published in the Guzetts of India, To establish Govern: 
ment sanction to the Rules in the Goods Tariff of his Railway he relies upon 
two letters which passed between the Agent and Ohief Engineer of the B, N, 
Railway Oompany on the one hand and the Junior Oonsulung Engineer to 
Government of India for Railways on the other, The witness states thet he 
is not in a position to show that the Government officer referred to had 
authority from the Governor-General in Oouncil to convey sanction of 
this kind, | 

In returning the original Reference, we also forward the Goods Tariff and 
the letters spoken to by the witness, 

H. Q. PEARSON, 


Judges, 
The 15th April 1910, HARI NATH Bor, 


The following judgment was ultimately delivered by 
Jenkins C. J.—It now appears that the Rules have not 
been published in the /n4ra Gazette 1n the manner prescribed by 
the Act. The plaintifi's contention must, therefore, succeed and 
< we so answer the Reference. We make no order as to costs. 
A. T. M. Sut decreed, 


APPELLATE CIVIL. 


Before Mr. Justice Mookerjee and Mr. Justice Teunon. 
BRAJA SUNDER ROY CHOWDHURY 


v. 


MATI LAL MOZUMDAR.* . 


Appeal—Cicil Procedure Cuda (Act XIV of 1888), Beos, 102, $11, 812, 
—Applwatien for setting aside of sale—3Dismissal for son-appoaranoo, 


e 
An appeal lles against an order dismissing an application under seotiun 811 


of the Code of Civil Procedure (1882), for non-appearanoe of the judgment. 
debtor, even i£ the order be considered as made under seotion 102 of the said 


Code. 

. Gosto Behary v. Hari Mohan \1) followed, 

* Appeal from Original Order No. 63 of 1908, against an order of Babu 
Mohini Mohan Dutt, Subordinate Judge of Faridpur, dated tho 28rd 
Noyember 1907. 

Í (1) (1908) 8'0. W. N. 318, NE NES 


158 
O1vin, 
1910. 
Hari Lal Binha $ 
The Bengal Nagpur 
Railway Co ~- 


— 


Orvin, 


1910. 


— s 
January, 5, 6, 


154 
Orvin, 


1910, 


Braja Sunder Roy 
Obowdhary 
= v. 
Mati-Lal Mosuntdar. 


— 


AKA CALOUTTA LAW JOURNAL, [Vor. XIII. 


Gilkinson v. Subramania Ayyar (1) and Amrito Lal v, Ram Chandra (3) 
dissented from. 
Appeal by the Judg ment-debtor. 
An applicatioh to set aside an execution sale under sections 
244and 811 of the Code of Civil Procedure (1882). 
The facts of the case and arguments appear from the 
judgment. 
* Babu Troyluckhya Nath Ghose for the Appellant. 
Babu Purna Chunder Moitra ( for Babu Bidhu Bhuson 
Ganguly) for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J. — We are invited in this appeal toset aside an 
order of the Court below by which an application to set aside an 
execution sale has been disallowad. The sale was held on tlie 25th 
May 1907. On the 22nd June following, the judgment-debtor ap- 
plied to have the sale set aside under sections 244 and 311 of the 
Code of 1882. On that day, the Subordinate Judge directed the 
case to be heard on the 27th July. On the latter day, both the 
parties were unprepared, and upon their joint application, the 
24th August was fixed for the hearing ofthe case. On that 
date the decree-holder was present with his witnesses, but the 
judgment-debtor asked for an adjournment to enable him to 
summon his witnesses. This application was granted upon pay- 
ment of Rs. 16 as adjournment costs to the decree-holder, and 
the 14th September was fixed for the hearing of the case. On 
that date, both the parties were ready to proceed with the case 
and the witnesses were in attendance, but on account of want of 
time the Court was obliged to postpone the hearing till the 23rd 
November. On that date the judgment-debtor applied for ad- 
journment on the allegation that he was ill of fever and dysentery, 
in proof of which a medical ‘certificate was produced. The 
Subordinate Judge’ rejected this application. The case was sub- 
sequently called on for hearing and the pleader for the judgment- _ 
debtor informed the Court that he had no further instructions 
in the matter. Thereupon the Subordinate Judge recorded the 
order, now under appeal, in the following terms: ‘ The decree- 
holder is present with his witnesses. The judgment-debtor’s 
application for setting aside the sale of his property is therefore 
disallowed with costs. The sale is confirmed and the case is 
dismissed on part satisfaction.” 


(1) (1898) I. L. B,23 Mad, 221. “ (8) (1901) I, L, B, 20 Cal. 60, 
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To the hearing of the present appeal, objection has been 
taken on the ground that the appeal is incompetent. It would not 
be necessary for us to deal with this preliminary objection seri- 
ously but for the insistence with which it has been urged by the 
learned vakil for the respondent. He has placed reliance upon the 
cases of Ninguppa v. Gangawa (1) Raja v. Srinivasa (2) and 
Gilkinson v. Subramanta Ayyar (3) in support of his objection. 
The cases relied upon, however, do not bear out his contention. 
As observed in the cases of Suyauddin v. Reazuddin (4) and Fung 
Bahadur v. Mahadeo Prosad (5), these cases merely affirm the 
doctrine that when an application under section 311 of the Code 
of 1882 has been dismissed for non-appearance of the judgment- 
debtor and a subsequent application under section 103 of the 
Code to revive the application under section 311 has been un- 
successful, no appeal lies against the order of rejection of the 

.application under section 103. These cases are not authorities 
for the proposition that when an application under section 311 
has been dismissed by reason of the nou-appearance of the judg- 
ment-debtor, no appeal lies against the order by which the ap- 
‘plication has been disallowed. In fact, even a cursory examina- 
tion of the provisions of the Code makes it manifest that such 
a contention as this cannot be seriously maintained. Section 312 
provides that where an application under section 311 has been 
disallowed, the Court shall pass an order confirming the sale as 
regards the parties to the suit and the purchaser. Section 588 
clause (16) then provides that an appeal lies against an order under 
section 312 for confirming or setting aside or refusing to set 
aside a sale of immovable property. If now we examine for a 
moment the order of the 23rd November 1907, it turns out to be 
obviously one in terms of section 312 ; consequently this appeal 
is competent. But it has been suggested that this order really 
consists of three parts, namely, the preliminary portion which 
amounts to a dismissal under section 102 of the Code, and two 
subsidiary portions which disallow the application under sec- 
tion 311 and confirm the sale under that section. This reason- 
ing, however, is entirely fallacious. Even if it is assumed for a 
moment that the order in question is one måde under section 102 
of the Code, an appeal clearly lies against that order, because, as 
pointed out by this Court in the case Gosto Behary Sardar v. 
Hari Mohan Adak (6) an order under section 102 dismissing a 


à (1885) I. L. R. 10 Bom. 488. (4) (1899) I. L. R. 27 Oalo. 414. 
2) (1888) I. L. R. Il Mad. 819. — (5) (1908) I. L. R 31 Calc. 207. 
(8) (1898) I. L. R, 22 Mad. 221. ^ (6) (1908) 8 C. W. N. 318. 
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suit is as much a decree asan order under “any other section 
deciding a suit. The order comes within the definition of a decree 
and is clearly appealable as such." No doubt a contrary view 
was taken by the High Court of Madras in the case of Gilkinson 
v. Subramania Ayyar (1) to which our attention was invited by 
the learned vakil for the respondent. It may be .observed how- 
ever that that case was followed in Amrito Lal Mukherjee v. 
Ram Chandra Roy (2), and this latter decision must be taken 
to have been overruled, by implication at any rate, by a Full 
Bench of this Court in the case of Radha Nath Singh v. Chandi 
Charan Singh (3). We must therefore overrule the preliminary 
objection. 

In so far as the merits of the appeal are concerned, 
there is no question that the appellant is entitled to succeed, 
The appellant has not been given an opportunity to prove the 
allegations made in his application. On the 14th September, he 
was ready to proceed with the case, but it was for want of time 
that the Court was unable to hear the case and adjourned it till 
the 23rd November. On that date, an application was made for 
adjournment, supported by a medical certificate given bya hos- 
pital assistant. Possibly the appellant would have acted more 
prudently if an affidavit had been produced on his behalf. The 
learned Subordinate Judge however did not proceed on the 
ground of absence of an affidavit. The reasons assigned for 
his refusal to grant an adjournment were that the medical 
certificate was not reliable because it was not the certificate of 
a responsible officer of Government, and that as the case was 
a very old one, an adjournment ought not to be given. In our 
opinion, neither of these grounds is under the circumstances of 
the present case sustainable, and we must hold that the adjourn- 
ment applied for on the 23rd November 1907 should have been 
granted. 

The result therefore is that this appeal must be allowed, the 
order of the 23rd November 1907 set aside, and the case remand- 
ed to the Subordinaté Judge in order that he may hear the 
parties and dispose of the case on the merits. Costs ofthis 
appeal will abide the result, We assess the hearing fee at two 
gold mohurs. 

A. T. M. Appeal allowed. 


(1) (1898) I. L. R 22 Mad. 221. (2) (1901) I. L., R. 29 Calo, 60, 
(8) (1908) I. L. R. 80 Oalo 660. 
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Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 
UPENDRA NATH NAG CHOWDHRY 


v. ' 
BHUPENDRA NATH NAG CHOWDHRY.* 
Appeal— Order appointing Receiver— Final. order—Interlooutory order—Civil 
Procedure Code (Act V of 1808), O. 48, R. 1, clause (5). 
A final and not an interlocutory order appointing a Receiver is appealable 
under O. 43, R, 1, olause (#) of the Code of Civil Procedure, 
Appeal by the Defendant. 
Suit for partition, 
The material facts and arguments appear from the judgment. 
Babus Nilmadhub Bose, Sib Chunder Palit and Biraj Mohan 
Mojumdar for the Appellant. 
Babus Botdyanath Dutt, Mohendra Nath Roy and Tarakes- 
war Pal Chowdhry for the Respondent. 
The judgment of the Court was delivered by 


JMookerjee J.—We are invited in this appeal to set aside 
an order made by the Court below in a suit for partition. The 
Subordinate Judge was invited by the plaintiffs to appoint a 
Receiver, and upon the materials placed before him, he came to 
the conclusion that a Receiver ought to be appointed. On 
the 8th January last he recorded an order to this effect, 
which concluded with the following words: "I think the whole 
of the property in suit will be better managed and the interest 
of all the parties will be better served ifthe property in suit be 
placed in the hands of a competent Receiver.” Against this 
order, the defendants preferred the appeal now before us on the 
1gth January. The appeal is manifestly incompetent. Order 40, 
Rule 1 ofthe Code of 1908 provides that whereit appears to 
the Court to be just and convenient, the Court may by order 
appoint a Receiver of any property whether before or after 
decree, Order 43, Rule 1, Clause (5), then provides that an 
appeal lies against san order made under Rule 1 of Order 4o. 
Itisclear, however, that the order made by the Court below 
is not the final order appointing a Receiver of the property in 
suit. That order was made by the Court *below after the present 
appeal had been lodged in this Court. We are informed that 
on the 24th January 1910 the office of Receiver was offered to 
one Rashbehary Mandal, who, however, did not „intimate his 


Ta Appeal from Order No 26 of 1910, against the order of Babu Promotho 
Nath Ohatterjee, Subordinate Judge of 24-Parganas, dated the 8th January 1910, 
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acceptance of the same. The result was that on-the 2nd February 
his appointment was cancelled, and Nakuleswar Bose was 
appointed Receiver. The order which was appealable under the 
Code was this final'order, but no appeal up to the present time 
has been preferred against it. There is in our opinion no room 
for reasonable doubt that the interlocutory order now before us 
is not open to appeal. The appeal is therefore premature and 
must be dismissed. As the respondents did not object to the 
incompetency of the appeal, there will be no order for costs. 

A. T. M, Appeal dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
TARAKANT GHOSE 


v. 
RAI KISHORE GHOSE.’ 
Registration Act (III of 1877), Beo. 17, clauses (b) and ,($)—Abichalnamah 
—Agreenent to effect partition — Award of arbitrators. | 


Where the joint owners agreed to effect a partition of thelr joint properties 
and executed an abichalnamah or an irrevocable deed of agreement, in which 
they set out elaborately the mode in which the partition was to be effected and 
appointed arbitrators to effect a division by metes and bounds, who divided 
the property accordingly and recorded the distribution they made, in an award, 
neither the alichalnamah nor the award was compulsorily registrable, although 
the combined effect of the two was precisely the same as that of a parti- 
tion deed. 

Appeal by the Defendant. 

Suit to establish title to immovable property. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babus Satis Chunder Ghose and Rajendra Chandra Guha 
for the Appellant. 

Babu Akhil Bandhu Guha for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an “appeal on behdlf of the defendant 
in an action for establishment of title to immovable property. 
The claim of the plaintiff is founded on a partition made by an 
award of arbitrators in” 1877. On behalf of the defendant it is 
contended that the award is not admissible in evidence because, 


* Appeal from Appellate Decree No. 867 of 1908, against the deoree of 
Babu Tarak Oharfüra Das, Subordinate Judge of Dacca, dated the 19th December 
1907, affirming that of Babu Upendra Ohandra Mookerjee, Munsiff of Munshi. 
gunge, dated the 22nd November 1906, ' 
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it was not registered as required by section 17, clause (b) of the Otvin. , 


Registration Act. The Courts below have overruled this con- 1910. 
tention and in our opinion rightly. There is no dispute as to Tarakant Ghose 
what actually took place. The joint owners agreed to effect a 
partition of their joint properties, They first executed an 
abichalnamah er an irrevocable deed of agreement in which they Mooherjee, J 
set out elaborately the mode in which the partition was to be 

effected, and appointed arbitrators to effect a division by metes and 

bounds. The arbitrators divided the properties accordingly, and. 

recorded the distribution they made, in an award. Now it is clear 


Rai Kishore Ghose. 


that the adichalnamah merely embodied an agreement to effect ; 
a partition, and was therefore clearly not compulsorily registrable. 
The award, on the other hand, though it created or declared 
title to immovable property and might therefore have been com- 
pulsorily registrable if clause (4) of section 17 of the Registration 
Act stood by itself, was excepted from registration by clause (7) 
of that section. The learned vakil for the appellant has, how- 
ever, contended that as the combined effect of the adtchalnamah. 
and thé award was precisely the same as that of ‘a partition- 
deed, the award ought to be held compulsorily registrable. We 
are unable to give effect to this contention, as we cannot possibly 
extend the operation of the provisions of the Registration Act 
relating to compulsory registration to classes of documents clearly 
outside its scope. In the case before us, neither the one docu- 
ment northe other was required to be registered under the 
statute—not the first, because it was a mere agreement to parti- 
tion, nor the second, because it was an award of arbitrators. It 
is, of course, immaterial that the award sets out in full the terms 
of the adtchalnamah. Both the documents, therefore, were 
properly received in evidence. The appeal consequently fails 
and is dismissed with costs. 

A. T. M. Appeal dismissed. 





Before Mr. Fustice Mookerjee and Mr. Justice Carnduf. 


BEJOY CHAND MAHATAP*BAHADUR. . Otvir. 
v. 1910. 
P. K. MOZUMDARZ May, 
Land Acquisition proceeding — Apportionment — Zamindar, puinidar and tenant — 


—Award— Apportionment between raiyat and superior landlord— Refer- 
ence by putnidar—JIncrease of compensation money—Zemindar, if entitled, | 
The ordinary rule in a proceeding under the Land Acquisition Act is. 


. Appeal from Original Decree No. 187 of 1908, against the decree of F, 
Roe, Esq , District Judge of Hooghly, dated the 18th January 1908. 
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that a party who had raised no objection to the apportionment of oompensa- 
tion made by the Collector must be taken to have accepted the award in 
that respect and such person, upon a reference made by some other party who 
considers himself aggrleved by the award of the Oollector, is not entitled to 
have it vaned for his own benefit, In other words, the civil Oourt is 
restricted to an examination of the question which has been referred by the 
Collector for decision, and the scope of the enquiry cannot be enlarged at the 
instance of parties who have not obtained any order of reference, 
Abu Bakar v. Peary Mohan (1) and Promotha v. Rakhal (2) referred to, 
But the rule is inapplicable to a case where the scope and object of 

reference obtained by the aggrieved party was not to settle the question of 
apportionment as between himself and the other party who had raised no 
objection but merely to obtain a final benefit for both. 

Appeal by the zemindar in a case for apportionment of com- 
pensation awarded under the Land Acquisition Act, 

The facts and arguments appear from the judgment. 

Babus Basanta Kumar Bose and Shorosht Charan Mitter 
for the Appellant. 

Mr. H. N. Sen and Babu Rajendra Chunder Guha for the 
Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the zemindar 
in a case for apportionment of compensation awarded under the 
Land Acquisition Act. It appears that under the zemindar, was 
the putnidar (the present respondent) and under the latter, were 
two raiyats in occupation of the land. The Collector by his 
award made on the 28th August 1906 apportioned the entire 
compensation money between the raiyats on the one hand and 
the superior landlords, that is the zemindar and the putnidar 
on the other. He stated expressly that these two landlords 
were allowed jointly twenty years’ purchase of the raiyati jama 
of Rs. 1-9, £e, Rs, 33-12-5. The putnidar thereupon applied 
for a reference to the civil Court under section 18 of the Land 
Acquisition Act, on the ground that the raiyats ought to pay 
to their landlords jointly thirty times the annual,rent. There 
was no similar applicatión on behalf of the zemindar. When 
the matter came to be heard by the civil Court the raiyats com- 
promised the matter inedispute and agreed to pay to the land- 
lords thirty times the annual rent. The question then arose as 
to the mode in which this sum should be apportioned between 
the two superior landlords, the zemindar and the putnidar. The 
learned Judge in the Court below held that the zemindar who 


(1) (1907) I, L, B. 84 Cale, 451, — (3) (1910) 11 O, L. J, 420 (424), 
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did not obtain the reference was entitled to twenty times the 
annual putni rent in respect of the land acquired and that the 
balance was payable to the putnidar. 

Against this decision the zemindar haf appealed, on the 
ground that as soon as the sum payable to the landlords was 
raised from twenty to thirty times the annual reht, such increase 
ought to have been applied for the benefit of not merely the 
putnidar but also of the zemindar. The learned counsel for 
the respondent has contended however that as the zemindar 
was satisfied with the decision of the Collector and did not ask 
for a reference, he is not entitled to claim a share of the money 
obtained from the tenants through the efforts of the putnidar. 
He has further argued that the reference under section 18 of 
the Land Acquisition Act had a limited scope, that upon such 
a reference the question of the title of the person who obtained 
the reference could alone be investigated, and that no order 


' could be made for the benefit ofa person who did not ask for 


a reference, It may be conceded that the ordinary rule, as 
pointed out by this Court inthe case of Abu Bakar v. Peary 
Mohan Mookerjee (1), is that in a proceeding under the Land 
Acquisition Act a party who has raised no objection to the 
apportionment of compensation made by the Collector must be 
taken to have accepted the award in that respect and such 
person, upon a reference made by some other party who con- 
siders himself aggrieved by the award of the Collector, is not 
entitled to have it varied for his own benefit. In other words, 
as explained in the case of Promotha Nath v. Rakhal Das (2), 
the civil Court is restricted to an examination ofthe question 
which has been referred by the Collector for decision, and the 
scope of the enquiry cannot be enlarged at the instance of 
parties who have not obtained any order of reference. The 
present case however is clearly distinguishable and the principle 
in question has no application here. The award of the Collector 
made on the 28th,August 1906 ghows conclusively that up to 
that stage there had been no apportionment between the 
zemindar and the putnidar. This view is fortified by the written 
statement of the putnidar filed in the, civil Court on the oth 
November 1906. His contention in that written statement was 
that the raiyats were bound to pay to the superior landlords 
thirty times the annual rent and it was added that if this sum 
was realized from the raiyats the putnidar was prepared to leave 
(1) (1907) I, L. B. 84 Oalo. 461. ^ (2) (1910) 11 C. L, J. 420 (424). 
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for his own zemindar thirty times the putni rent. It is thus 
fairly clear that the scope and object of the reference obtained 
by the putnidar was not to settle any question of apportionment 
as between himself and hissuperior zemindar, but merely to 
obtain from the raiyats a higher amount than that allowed by 
the Collector for the joint benefit of himself and his superior 
landlord. It follows that the Court below had jurisdiction to 
allow the zemindar thirty times the putni rent and we are of 
opinion that such order ought now to be made. 

The result is that this appeal is allowed and the award of 
the District Judge is varied in the manner following ; namely, the 
zemindar is allowed thirty times the putni rent instead of twenty 
times as directed by the Court below. The appellant is entitled 
to his costs of this Court. We assess the hearing-fee at one gold 
mohur. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
LAKSHMI CHARAN SEN 


vU 


SRIS CHANDRA ROY.* 


Axction-sale, setting aside of—Ciril Procedure Code (Act XIV of 1882), Qecs. 
244, 248. 311—WNotice under Beo. 248, service of, object of —Objection not 
raised in first Court — Lvnitation Act (XV of 1877), Soh. IT. Arts 11, 178. 


Where an auction-sale was impeached on the ground that the attachment 
was not properly levied and the sale proclamation had not been served. 

Heid, that an application to set aside a sale on the ground that a notice 
under section 248 of the Oode of Civil Procedure (1882) had not been served, 
could not be made under section 811 of the said Oode, when the validity of the 
sale was not attacked on the ground that there was irregularity in the 

- publication or conduct of the gale. As the question of the validity of the sale 
was a matter relating to the execution of the decres and arose between the 
parties to the suit, the appropriate procedure was not by way of suit to be 
brought within one year from the date of the sale, but by way of application 
to be made under section 244 and su&h application might be made within three 
years from the date of sale'under Artiole 178 of the Second Schedule to tho 
Limitation Act. 

The objeot of the service of notice under section 248 of the Oode of Civil 
Procedure is not merely to give the judgment-debtor an opportunity to show 
cause why the decree should not be executed, but also to give an opportunity 
to satisfy it before execution issues. 


* Appeal from Appellate Order No. 15 of 1909, against;the order of Babu 
Sripati Ohatterjee, Subordinate Judge of Bansal, dated the 17th November, 
1908, reversing that of Babu Upendra Nath Ghose, Munaiff of Barisal, dated 
the 29th June, 1908, 
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Livinia Ashton v, Madhabmoni Dasi (1) referred to. 


Where the omission to take any objection as to the non-service of notice 
under section 248 of the Oode of Oivil Procedure (188% has not prejudiced the 
&uction-purchaser, the appellate Court 1s justified in entertaining the objection, 

Appeal by the Auction-purchaser. é 
Application for setting aside execution sale, 


The facts of the case and arguments appear sufficiently from 
the judgment, 

Babus Joges Chunder Roy and Prokas Chunder Mozumdar 
for the Appellant. 

Babus Batkunt Nath Das and Smritis Chunder Ghose for 
the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the auction- 
purchaser against an order of the Court below by which an 
execution sale held on the 9th November 1906 has been set 
aside. The application by which the sale was impeached was 
presented in the Court of first instance on the 13th January 1 908, 
and was based on the ground that the attachment had 
not been properly effected and the sale proclamation had 
not been served. These grounds failed and the application was 
dismissed. Upon appeal, the Subordinate Judge has held that 
as notice under section 248 of the Code of 1882 was not served, 
the sale is an irregular sale and is liable to be set aside. He has 
further found upon the evidence that the property which was 
of considerable value was sold for Rs. 32. Under these circums- 
tances, he has reversed the sale, 

The propriety of this order has been questioned before us on 
behalf of the auction-purchaser on the ground that as the sale 
was not attacked on the ground of omission to serve a 
notice on the judgment-debtor under section 248 of the Code of 
Civil Procedure, in the Court of first instance, the 
objection owght sot to have *been entertained at the 
appellate stage, and that at any rate even if the objection 
was entertained it ought not to have been allowed inasmuch as 
the application to set aside the sale was ptesented more than one 
year after the date of the sale. In support of this view reliance 
has been placed upon the decision of the Judicial Committee 
in the case of Malkarjun v. Narhari (2), In our]opinion there is 
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no force in this contention. .It is not necessary for us to examine 
the precise effect of the decision of the Judicial Committee 
which was fully explained by this Court in the case of Livinsa 
Ashton v. Madhabmont Dasi (1) It is clear that an appli- 
cation to set aside a sale on the ground that a notice 
under section 248 of the Civil Procedure Code, Has not been 
served, cannot be made under section 311 of the Code 
of Civil Procedure, because the validity of the sale is not 
attacked on the ground that there was irregularity either 
in the publication or conduct of the sale. Nor can it be sug- 
gested that the appropriate procedure is by way ofa suit to be 
brought within one year from the date of the sale, because the 
question of the validity of the sale is a matter relating to the exe- 
cution of the decree and arises between the parties to the suit. The 
appropriate procedure to follow is to make an application under 
section 244 of the Civil Procedure Code, and such application may 
be made within three years from the date of sale under Art. 178 
of the second Schedule of the Limitation Act. It may be pointed 
out, however, that a sale cannot be set aside merely on the ground 
of omission to serve a notice under section 248 of the Civil 
Procedure Code ; it must also be proved that the omission to serve 
such notice has resulted in substantial injury to the owner of the 
property. In the case before us, the Subordinate Judge has point- 
ed out that the judgment debtor was not a resident of the place 
where the property is situated. The service of the process of 
attachment' and of the sale proclamation would, therefore, be 
no intimation to him that execution of the decree against him 
had been taken out. Ifthe notice under section 248 had been 
served upon him as required by law, he would have been apprised 
of the execution proceedings. As was pointed out by this 
Court in the case of Lrvinta Ashton v. Madhabmoni Dasi (1), 
the object of the service of a notice under section 248 is not 
merely to give the judgment- debtor an opportunity to show 
cause why the decree sheuld not be executed, but ‘also to give 
him an opportunity to satisfy it before execution issues. In the 
case before us, there is no room for controversy that the judg- 
ment-debtor has been’ prejudiced inasmuch as his property worth 
about Rs. 1,000 has been sold for Rs. 32 without any notice to 
him. We must, therefore, hold that the Subordinate Judge was 
justified in setting aside the sale on the ground that notice under 


(1) (1910) 1 C. L. J, 489. E | 
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section 248 had not been served. No doubt, this objection -was Ovi. 

not taken in the Court of first instance; but the omission to 1910. 
take such objection has not prejudiced the auction-purchaser, Lakshmi Charan 
because it is not disputed and cannot be doubted that the notice Sen 
under section 248 was not served, and the property has been Sris Chandra Boy. 
undersold. Mookerjen, J, 


The result is that the order of the Court below is affirmed 
and this appeal dismissed with costs. We assess the hearing 
fee at two gold mohurs. 


A. T. M. Appeal dismissed. 


^ 


Before Mr. T ustice Mookeryee and Mr. Justice Carnduf. 
PRASANNA KUMAR MOOKERJEE Orvir,' 


i 1910. 
* 
BURN & CO. May, 5, 6, 12, 13, 
8, 18 


Aocounts, suit for— Principal and agent— Aooownt, re-opening of— Inconsistent Jul) 18 
claims — Account stated — Plaint, defective, effect of —Accounting— Burden a 
of proof —Damages for negligence, claim for— Gross negligensa, if fraud. 

A suit by a prinelpal for accounts on the allegation that the defendant, 

his agent, has not rendered any account, has an entirely different scope from 

that of a guit in which a principal alleges that the defendant, his agent, has 

rendered accounts but prays to have them re-opened or to have liberty to 

surcharge and falsify them on the ground of fraud or material error. In the 

first clase of cases, if it is established that the defendant is the agent of the 

plaintiff and has not rendered accounts, a preliminary deoree must follow as 

a matter of course. In the second class of cases, if the plaintiff seeks to re- 

open settled accounts on the ground of fraud, such fraud must be spenifically 

alleged in the plaint and proved in the evidence. If, on the other hand, he 

seeks merely to surcharge or falsify the accounts, the partioular grounds upon 

whioh he seeks such relief, must be specifically stated, and some substantial 

errors pointed out so as to enable the defendant to controvert the charges and 

allow the Court to judge whether the plaintiff ought to be allowed to surcharge 


and falsify. 


A plaintiff may put forward inconsistent clafms; he may rely upon one 
set of facts if he can succeed in proving them, and may rely upon another 
set of facts if he can succeed in proving them; but if alternative cases are 
alleged in this manner, the facts ought not to be mixed up, leaving the other 
party to pick out the faots applicable to each oase; but facts onght to be 
distinctly stated so as to show on what facts each alternative of the relief 
sought 18 founded, g 


a . 
* Appeal from Oridfnal Decree No. 546 of 1908, against the decree of 


Babu Pores Nath Ohatterjee, Subordinate Judge of Hooghly, dated the 30th 
October, 1908. . | . 
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The mere balancing of an account in a book of accounts, does not, of itself, 
constitute an account stated. 

Clanoarty v. Latguohe (1) referred to. 

A suit does not necessarily fail on the ground that the plaint is defeotive, 

When an agent has been entrusted with the money of his principal to be 
expended for a specific purpose, he may be required to account on equitable 
grounds ; upon such accounting, the burden is upon him to show that his 
trust duties have been performed and the manner of ther performance. 

Makepiece v. Rogers (2) referred to. 

For this purpose, it is the duty of the agent, where his agenoy is of 
such a nature as to require it, to keep true, regular and accurate accounts 
of all his transactions as agent, both of receipts and disbursements, and to 
be ready to render to his prinoipal a full and complete statement of his 
dealings and of the state of the account between them, supported by proper 
vouchers, If, therefore, the agent fails to apply the fund received by him 
to the purpose, for the performance of which they were placed in his hands, 
the principal may recover the same, 

Stainton v. Carron (3) referred to, 

If there are errors in the account, of sufficient number and sufflolent 
magnitude, it is not necessary that the errors shown sbould amount to fraud ; 
if they are sufficient in number and importance, whether they were caused 
by mistake or by fraud, the Court has a right to open the account, The posi- 
tion of the principal becomes stronger when the parties stand in a confidential 
relation as the Court will freely interpose and will open accounts upon much 
slighter grounds. 

Rothschild v, Brookman (4) referred to. 

The power to re-open accounts that have been settled, specially to the 
extent of requiring a general accounting, should be exercised with caution and 
with due regard to the security of business transactions between parties who 
were sui jurs and dealt with each other at arms length, If fraud is estab- 
lished, accounts will be re-opened without hesitation, 

Gethring v, Keighley (5) referred to. 

A plaintiff cannot join in an action for accounts against his agent a olaim 
to recover damages for negligence. 

It is an inaccurate use of language to say that gross negligence is fraud; 
it is no more evidence of fraud than gross carelessness in evidence of design. 

Angus v. Clifford (6) referred to. 


Appeal by the Defendant. 
. 

Suit for account. e 

The facts of the case and arguments appear sufficiently from 
the judgment. " 

Dr. Rash Behary Ghose and Babus Ram Chandra Mozum- 
dar, Sarat Chunder Ghose and Karunamoy Bose for the 
Appellant. 


(1) (1810) 1 Ball and Beatty 420. (4) (1881) 5 Bligh N. S. 165, 2 Dow 
as and Ol. 188, 6 E. R. 278, 

(2) (1865) 11 Jur. N. 8, 216 (814), (5) (1598) 9 Ob. D. 547. 

(8) (1857) 24 Beay 840, 53 E. B. 891. (6) (1891) 2 Ch, 449 (464, 471). 
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Mr. G. H. B. Kenrick, K. C. (.Advocate- General), Mr. Zorab 
and Babu Manmatha Nath Mookerjee for the Respondents. 


C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—The litigation, which has resulted in this 
appeal, was commenced by the respondent Company against 
the defendant appellant for accounts. The trial of the suit 
extended over many days in the original Court, and the present 
appeal, which has been preferred against the preliminary decree, 
has been elaborately argued on both sides, The real merits of 
the case are, however, comprised in a very narrow compass, and 
the precise rights and liabilities of the contesting parties are, by 
no means, difficult to determine. The fact that the contest has 
been so keen and prolonged, is due to the circumstance that the 
plaint was not very artistically framed, and questions have been 
argued both here and in the Court below, which do not properly 
arise for consideration at the preliminary stage. Before we deal, 
however, with the arguments addressed to us in respect of the 
subject matter of the controversy, it is desirable to give an out- 
line of the facts and events which, in our opinion, are established 
beyond the possibility of doubt upon the evidence. 

The plaintiffs are a Joint Stock Company incorporated under 
the Indian Companies Act of 1882, and carry on business as 
contractors, manufacturers and merchants, af, amongst other 
places, Howrah and Calcutta. From about 1870, the defendant 
has been in the service of the Company, and has occupied 
positions of trust and responsibility ; latterly he has been their 
Head Shipping Clerk. In this capacity, he used to receive all 
goods which came to Calcutta and Howrah in ships for the 
plaintiff Company, to land them at their premises, and to pay 
all shipping charges, as also freight, duty and other incidental 
charges in respect of the goods. In the service of the Company, 
there were two sircars, by name Narain Chandra Dey and 
Provash Chandra Bantrji, who were employed to clear the goods 
from the jetty and the docks, to take delivery-orders in respect 
of bills of lading from Steamer Agents, to pay the freight at the 
offices of the latter, and to pay the customs duties. When a 
particular consignment had to be cleared, one Hurry Charan 
Chaterji used to prepare what is called the challan from the 
invoice, and, it appears from the evidence, he used te’ fill up the 


columns in which the amount of duty leviable had to be entered. 


Hurry Charan then made over the challan to one or other of 
. 


16% 


0, Ty, 


1910. 


— 


Prasanna Kumar 


Mookerjee 
v. 
Barn & Co. 
Jilly, 18, 


THE CALOUTTA LAW JOURNAL. [Vor. xii. 


the sircars, who usuahy made it ovér to one of the superior 
members of the staff, Mr. Dunn, for signature. In the absence 
of Mr. Dunn, the challan was signed by the defendant. The 
Sircar then received the money from either the defendant or 
from Mr. Dunn to enable him to make the necessary payments on 
account of customs duty. Itis abundantly clear that, according 
to the usage which prevailed in the establishment, a larger sum 
was put into the hands of the szrcars than what had been 
calculated as the probable amount leviable on account of customs 
duty. This circumstance is sought to be explained on the 
ground that, in the event of a larger demand made by the 
customs authorities, there might be delay in the delivery of the 
goods, ifthe sircars had not funds at their disposal to meet the 
excess demand. It appears to have been taken for granted that, 
as the goods imported were of various classes and subject to 
different rates of customs duty, the estimate, made in advance, 
of the amount of duty payable might prove incorrect, and there 
might not inconceivably be a demand for a larger sum by the 
customs authorities, The sércars, thus trusted with the money, 
were supposed to make the necessary payments, bring back to 
the defendant receipts for the sums actually disbursed, and re- 
fund to him the balance of the money in their hands. The 
defendant kept his accounts of these transactions in books, two 
of which have been put in, and marked as exhibits (Ex. 14 and 
15). These books are described on the face of them as the 
account-books of the defendant, and they contain numerous 
entries, generally from day to day, of sums drawn by the defen- 
dant from the plaintiff Company, and disbursed by him in the 
payment of customs duties leviable in respect of imported goods. 
"The entries in these books were not, so far as we can judge, from 
the evidence on the record, made from day to day, but they were 
substantially contemporaneous with the transactions; and, 
generally atthe end of every month, the defendant submitted 
his account-book to one of the superior European assistants of 
the firm, who compared the entries with the receipts and thus 


:checked their accuracy. It is doubtful to what extent this 


‘scrutiny of the monthly accounts extended, and it is fairly clear 
that some, at any rate, of the officers, who checked the entries, 
regarded the work as a mere matter of form. The business 


‘appears to*have been conducted in this manner for many years, 


till, in fact, the end of the year 1905, when a discovery. was 


"made—precisely upon what information or by what method is not 
», 


. 
"v 
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clear—and facts were brought to light, which led to the institu- 
tion of criminal proceedings by the Company against the defendant ; 
these were speedily abandoned and were followed by the present suit. 
The fact, which was brought to light on this occasion, was of 
the simplest character, namely, that the receipts, granted by the 
customs authorities for payments made to them on account of 
duty, had been fraudulently altered so as to make a difference 
of Rs. 300 in every case. The matter is best illustrated by a 
concrete example. For instance, if we take a customs receipt, 
dated the sth August, 1905, as it stands at present in its altered 
condition, it runs as follows : 

“ Received from Burn & Co., the sum of rupees four hundred 
twenty-nine and annas two only (Rs. 429-2.)" 

This is signed by the Customs House Officer to whom the 
payment was made. The receipt bears on it a pencil endorse- 
ment to the following effect : 

“S.S, ‘Bavaria’ (Rs. 429-2.) : 

A careful examination of the body of the receipt shows that 
what appears as the word " four,” was originally the word one,” 
*f" has been written before the “o,” the “sø” has been 
turned into "15," and an “r” has been added after it. 
When we come to examine the figures which indicate the amount, 
it becomes obvious also that the figure "4" was originally 
^j," which has been altered, as it could be altered without any 
difficulty, into “4.” An enquiry in the Customs Office disclosed 
the fact that the amount which had been actually paid in by the 
sircar was Rs. 129-2 only. The inference was, therefore, irresis- 
tible that the entry, made in the account book of the defendant 
that Rs. 429-2 had been paid on account of duty of goods im- 
ported by S.S. * Bavaria", was incorrect. The Company there- 
upon instituted a more comprehensive enquiry, and discovered 
from an examination of the receipts in their possession that in 
about one-hundred-and-twenty instances, the receipts had been 
fraudulently altered; in every instance the word " one" had been 
changed into the word “four” and the figure " 1" had been 
changed into the figure "4". The Company thereupon com- 
menced the prosecution of the defendant,*and as soon as he was 
apprised of the action taken, he, in his turn, began the prosecu- 
tion of the szrcar Narain Chandra Dey. Narain, however, com- 
mitted suicide, and so escaped trial. The plaintiff Company were 
then advised to abandon the criminal proceedings against the 
defendant, and on the ioth January, 1907, they instituted the 

e . 


. 
e^ 


109 


"Orvin, 


1910. 

—À bs 
Prasanna Kumar 
‘Mookerjee 
t. 

* Burn & Co, 


Mookerjee, J. 


CiY1IL. 


1910. 


—— 


. Prasanna Kumar 


Mookerjee 
v. 
Burn & Co.* 


Mookerjee, J. 


THE CALOUTPA LAW JOURNAL. (Von. XİT. 


present suit for accounts. "Their allegation in the plaint, as 
originally framed, was substantially that the defendant, possibly 
in collusion and concert with the sercar, had defrauded the 
Company of large! sums of money, and they prayed that an 
account might be taken of the receipts and disbursements by 
the defendant and of his dealings with the moneys drawn and 
received by him from time to time. The case, therefore, as made 
in the plaint, was founded on the assumption that the defendant 
had never rendered any accounts, that his accounts should now 
be taken, and that he should be compelled to make good the sums 
which he had misappropriated. On the 31st July,i1908, the 


plaint was, however, amended by the insertion of the following - 


in the prayer clause (2) : 

t That if necessary, the defendant's accounts may be opened, 
and the plaintiff Company may have liberty to surcharge and 
falsify the same." i 

This amendment obviously proceeded on the assumption 
that accounts had been rendered by the defendant, but, as they 
were vitiated by fraud, the plaintiff Company were entitled to 
re-open them, and to surcharge and falsify. It may be remarked 


.here that in the sixth paragraph of the plaint, it was specifically 


stated that, in the course of the four years from 1902 to 1905, 


-the defendant had falsely and fraudulently showed in his account- 
-books that he had paid large sums on account of customs-duty, 


and that he had debited the plaintiff Company therewith ; the 
difference between the sum actually paid and the sum shown 


.as paid, in each case, amounted to Rs. 300 and aggregated about 


Rs. 25,000, if all the suspected instances were established to be 


true. No specific entry, however, was mentioned as fraudulent, 
.and we may add that no claim was made for damages on account 


of the negligence of the defendant. The defence of the defendant 


-consisted of a denial of every important allegation in the plaint. 


The defendant denied that he had improperly applied any 
of the funds of the plaintiff Company and that he had any 
responsibility in respect of any of the alleged transactions ; 
and he maintained that the strcars were the servants of the 


Company, that he had no control over them, and that he could 


not be held liable even if it were established that they had 
fraudulently misappropriated the sums placed at their disposal 
by him. He, in substance, tried to shift the responsibility upon 
the superior European staff of the Company ; he asserted that, 
if he made any payments, he did so as a matter of form, and 
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had no responsibility, as it was no part of his duty to satisfy 
himself that the szrcars actually applied the money entrusted 
to them, for the appropriate purpose. Upof these pleadings, 
four issues were raised, at first, to which subsequently a fifth was 
added. The first of these issues related to the frame of the 
suit, and does not require serious consideration, as it has not 
been alleged before us that the suit is defective on account of 
non-joinder of parties. The second raised the question whether 
the defendant had already rendered an account to his immediate 
superior officer for the time being. This issue obviously arose 
upon the allegation in the plaint, as originally framed, that the 
defendant had never rendered any account, and was consequently, 
apart from questions.of fraud and misappropriation, liable to 
render one. The third issue raised the question of the scope 
of the duty of the defendant as an officer of the Company, of 
his liability to account for sums which might have passed through 
his hands, and of the relation in which he stood to the s¢rcars, 
The fourth issue raised the question of misappropriation by the 
defendant of the funds of the Company in his hands. The fifth 
issue, which was subsequently added, was in more comprehen- 
sive terms than the fourth, which it practically embraced, and 
raised the question whether the defendant had falsely and 
fraudulently shown in his accounts larger sums than those actual- 
ly paid for customs duty ; it further raised generally the ques- 
tion whether there were other false and fraudulent entries in 
the account. The learned Subordinate Judge, in a careful and 
exhaustive judgment, has discussed these questions, and made a 
` preliminary decree which directs the opening of the accounts of 
the defendant up to November, 1905, and gives the Company 
liberty to surcharge and falsify the accounts, which are to be 
retaken from 1902 to 8th January, 1906, the date on which the 
agency of the defendant terminated. The Subordinate Judge 
has found generally that there was conspiracy between the de- 
fendant and the szrcars; that the defendant in the monthly 
accounts, which he had passed by his immediate superior officer, 
made entries of disbursements, in many instances in excess of the 
sums actually paid ; and that these entries were supported by 
receipts from the customs authorities which were fraudulently 
altered in the manner described, after they had been obtained in 
due course. The Subordinate Judge has also Giscussed the 
question of the precise position'of the defendant as an officer of 
the Company, and-has overruled his contention that it was no 
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part of his duty to satisfy himself that the sums entrusted by 
him to the szzcars had been actually expended for the proper 
purpose. The defendant has now appealed to this Court, and 
on his behalf the decision of the Subordinate Judge has been 
severely criticised and assailed on four grounds, namely, frst, 
that the suit has not been properly framed, as it was originally 
framed as a suit for accounts on the assumption that no accounts 
had ever been rendered, and subsequently, at a late stage and 
inspite of the protest ofthe defendant, converted into a suit to 
re-open a settled account on the ground of fraud; secondly, that 
the Subordinate Judge has made a new case for the plaintiff 
Company, and has based his decree principally on the ground 
that it was the duty of the defendant to see to the application of 
the money which passed through his hands, and that the plain- 
tiff Company had suffered damage from the neglect of the defen- 
dant to discharge this duty properly ; thirdly, that, even if the 
suit be treated as one properly framed to reopen a settled account 
on the ground of fraud, inasmuch as no fraudulent entry was: 
mentioned in the plaint and none has been proved in the evi- 
dence, even if any error has been established, it does not justify 
an order, the effect of which is to reopen the accounts for the 
four years immediately antecedent to the termination of the 
agency ; and, fourth/y, that in the suit as framed, the plaintiff can 
not succeed, unless the whole case alleged in the plaint is proved, 
and that in substance, the Subordinate Judge has condemned 
the conduct of the defendant as fraudulent, and'directed the 
accounts to be reopened upon a consideration of a few entries 
only, when no evidence has been adduced in respect of numer- 
ous other entries vaguely alleged to be fraudulent. These points 
thus taken, when analysed, may be reduced to two, namely, 
first, what is the scope of the suit as framed, and secondly, to 
what relief, if any, are the plaintiffs entitled upon the allegations 
contained in the plaint. 

In so far as the first of these points, upon wltich elaborate 
arguments have been addressed to us on both sides, is concerned, 
there can, in our opinion, be no doubt that considerable confusion 
has arisen from the mode in which the plaint was framed and 
the proceedings were conducted in the Court below. The plaint, 
as originally drawn up, was proper to a suit by a principal against 
an agent for*accounts, on the assumption that no account had 
ever been rendered. In a suit sa framed, allegations of fraud and 


misappropriation are superfluous. Whether the conduct of the 
*. 
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agent has been thoroughly honest or wholly fraudulent, if no 
accounts have been rendered, the principal is entitled to have 
accounts taken. If, on the other hand, accounts have been 
already rendered, and they are sought to be reopened or leave is 
asked to surcharge and falsify them, allegations of fraud aud 
misappropriation obviously become material. In the case before 
us, when the defendant alleged in his written statement, that he 
had rendered accounts in due course to his superior officers in 
the establishment, the Company found themselves ina difficulty. 
They realised that, if this allegation was established, the suit was 
bound to fail, and they consequently obtained an order, on the 
31st July, 1908, after the case had been opened, for amendment 
of the plaint. The learned Subordinate Judge overruled the 
contention of the defendant that the amendment ought not to 
be allowed, as the result would be to convert a suit of one char- 
acter into a suit of a different and inconsistent character. We 
are not wholly prepared to accept this view as well founded. A 
suit by a principal for accounts on the allegation that the defen- 
dant, his agent, has not rendered any account, has manifestly an 
entirely different scope from that of a suit in which a principal 
alleges that the defendant, his agent, has rendered accounts, but 
prays to have them reopened or to have liberty to surcharge and 
falsify them, on the ground of fraud or material error. In the 
first class of cases, if it is established that the defendant is the 
agent of the plaintiff and has not rendered accounts, a prelimi- 
nary decree must follow as a matter of course. In the second 
class of cases, if the plaintiff seeks to reopen settled accounts on 
the ground of fraud, such fraud must be specifically alleged in 
the plaint and proved in the evidence. If, on the other hand, 
he seeks merely to surcharge or falsify the accounts, the parti- 
cular grounds upon which he seeks such relief, must be speci- 
fically stated, and some substantial errors pointed out so as to 
enable the defendant to controvert the charges and allow the 
Court to judge whether ‘the plaintiff ought t6 be allowed to sur- 
charge and falsify. If any authority were needed to support this pro- 
position, reference might be made to the cases of Drew v. 
Power (1), Parkinson v. Hanbury (2, Whyte v. Ahrans (3) and 
Mohesh Chunder v. Radha Kishen (4). In the first of these cases, 
Lord Redesdale observes that, where an account has beep settled, 
the Court will not open it unless the whole transaction appears 


* (1) (1803) 1 Sch, and Let. 182, (8) (1884) 26 Oh. D. 717. 
(2) (1967) LB. 2 H. L. L- (4) (1807) 6 C, L. J. 580, 12 0. W. N, 28, 
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fraudulent upon evidence founded on a Bill, charging such fraud 
and specifying the errors. In the second case, Lord Chelmsford 
observes that where a party seeks to open a settled account, there 
must be some direct, distinct, and specific averment of errors to 
entitle the party to open the account. No doubt, as was pointed 
out by this Court in the case of Z4/Z£jan Bibi v. Rambaran (1), 
and by Lord Justice Lindley in Owen v. Morgan (2), a plaintiff 
may put forward inconsistent claims ; he may rely upon one set 
of facts if he can succeed in proving them, and may rely upon 
another set of facts if he can succeed in proving them; but, as 
observed by Thesiger L. J. in Davy v. Garrett (3), if alternative 
cases are alleged in this manner, the facts ought not to be mixed 
up, leaving the other party to pick out the facts applicable to 
each case ; but facts ought to be distinctly stated, so as to show on 
what facts each alternative of the relief sought is founded. See 
Wilde v, Gibson (4), Hickson v. Lombard (5), Guthrie v. Abool 
Mosufer (6). Even if, therefore, it be conceded that, as 
ruled in the cases of Cross v. Sacramento (7), Costin v. 
Baxter, (8), and Lamb v, Trogden (9), the plaintiffs might 
be allowed to amend the plaint and to put forward two incon- 
sistent cases, namely, frst, that the defendant had never ren- 
dered accounts, and therefore, should be called upon to render 
them, and, secondly, that the defendant had rendered accounts, 
but that they ought tobe reopened on the ground of fraud, or 
the plaintiffs should be given liberty to surcharge and falsify 
them because vitiated by overcharges and material errors, the 
plaint ought to have been further amended so as to make it 
appropriate to a suit to reopen settled accounts. Dawson v. 
Dawson (10). In our opinion, there is considerable force in the 
argument of the appellant that the proceedings in the Court 
below in this respect were not regularly conducted, but we are 
not prepared to accede to his further contention that he has been 
substantially prejudiced thereby. In so far as the first alternative 
prayer is concerned, namely, the prayer for accounts on the 
ground that no accounts have been rendered, it is manifest upon 
the evidence that the plaintiff Company cannot succeed, except 
in respect of the brief period for which the defendant admits that 


(1) (910) 12 C, L. J 857. (6) (1871) 14 M. I... 63 (66), 
(2) (1887) B5 Oh. D 492 (499), (7) (1885) 66 Oal. 462, 6 Pao. 94, 
(3) 1878; 7 Oh. D. 478 (487). (8) (1849) 41 N. O. 197. 

(4) (1848) 1 H. L. C 605 (626). (9, (1888) 22 N, O. 190, E 
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he has not rendered any accounts, that is, December, 1905 and 
January, 1906. The evidence proves beyond all dispute that the 
accounts of the defendant were month by month submitted 
to his superior officers ; they were examined, and the entries 
were checked by reference to the Customs House receipts. No 
doubt, it is well settled that the mere balancing of an account 
in a book of accounts, does not, of itself, constitute an account 
stated. Clancarty v. Latouche (1). But here matters have 
proceeded further; the defendant and his superior officer met 
month by month, and went over the accounts; the balance 
was struck and was accepted as correct; in fact, it was subse- 
quently transferred to the shipping cash book of the plaintiff, 
and thereafter to the ledger. Consequently, it cannot be dispu- 
ted thatthe defendant has rendered accounts, and to all intents 
and purposes, there is an account stated between the parties, 
In so far, therefore, as the Company seek to make the defen- 
dant liable to render accounts on the footing that no accounts 
have been rendered at any time, the claim is clearly unsus- 
tainable, so that the alternative claim to reopen the settled 
account, requires careful consideration. Here the grievance 
of the defendant is that the plaint contained merely general 
allegations of fraud and misappropriation, and no details were 
given of any specific items impeached. It must be conceded 
that the plaint is, to this extent, defective. Indeed, the 
position of the defendant would have been stronger if, when the 
plaintiff Company asked for leave to amend the plaint, he had 
invited them to set out the details upon which the alternative 
claim to reopen the accounts was sought to be founded. But, 
although the plaint may have been defective, it does not 
follow that the suit should fail on that ground alone. In matters 
like these, a distinction must obviously be made between form and 
substance. A mass of evidence has been adduced on both sides, 
and there has been considerable discussion and minute scrutiny 
of several items in th8 accounts. In “so far as these particular 
entries are concerned, the defendant cannot possibly maintain 
that he was not afforded the fullest opportunity to meet the 
allegations of the Company. If, therefore, upon the materials 
before us, the respective rights and liabilities of the parties may 
be substantially determined, it would be futile to set aside the 
whole of the proceedings in the Court below, to grfnt leave to 
the. plaintiffs to amend the plaint so as to make it appropriate 
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Orvit. ‘to a suit to reopen settled accounts, and thus to compel the 
1910. parties to repeat the process they have already followed. We 
Phan Kamat must, consequently, proceed to determine what relief may be 
Mookerjee. awarded to the plaintiffs upon the materials placed before us. 
Burn 4 Co. Now, upon the evidence, we may state at once, it is clear 
Moskenes, 5 that there are errors and overcharges in the accounts submitted 
a by the defendant and passed by his superior officers. The 


defendant does not deny in fact, the criminal prosecution, 
which he commenced against Narain, was based on the assump- 
tion—that there are entries in his account-books of sums paid 
out of the funds of the Company on account of customs-duty, 
which are in excess of the sums actually levied in that behalf 
by the Customs authorities ; that this has happened in at least 
four instances, has been conclusively proved, while the case for 
the plaintiff Company is, that in the course of the four years 
which immediately preceded the termination of the agency of 
the defendant, there were about one-hundred-and-twenty ins- 
tances in which this took place. There is also one instance, at 
least, in which the money paid by the Calcutta Head Office to 
one of the szrcars upon the requisition of the defendant, has 
not been credited in his accounts. This has been described in 
the proceedings before us as the “ cheque incident." It appears 
that on the 1rth July, 1905, a challan was drawn up in usual 
course, and, on the 18th July, the defendant made a requisition 
for a cheque, to pay the amount due thereunder. The original 
of this requisition cannot be traced on the record. It appears to 
have been contained in a small slip of country paper, and though 
it was produced and marked as an exhibit in the Court below, 
it seems to have disappeared when the record was transmitted 
from the lower Court to this Court. There cannot, however, be 
any dispute upon the evidence that such a requisition was made; 
a cheque was issued on that very date; and it was presented to the 
Customs authorities two days later, on the 2oth July, 1905. In 
the account book of the defendant, the amount bfthis cheque, 
Rs. 102-12, is nowhere shown as received, while there is an entry 
of a sum of Rs. 402-12 which purportsto have been paid out to 
the sircar in respect of this very challan. The net result of this 
transaction was, therefore, that in the account-book of the 
defendant, the amount of the cheque was not credited, and on 
the other hand, on the expenditure side an entry was made of 
Rs. 402-12, that is, Rs. 300 im excess of the amount actually 4 
levied by the Customs authorities on account of that, challan. ^ 
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Consequently, upon this one transaction, the plaintiff Company 
lost to the extent of the amount of the cheque Rs. 102-12 and 
Rs. 300 in addition. Apart from the question evhether this entry 
was fraudulent or not, we are clearly of opinion, that the plaintiffs 
are entitled to surcharge and falsify the accounts which disclose 
a grave error of this description. It has, indeed, been strenuously 
contended by the learned vakil for the defendant appellant that 
the duty ofhis client was merely to make over the money to 
the strcars, and that it was no concern of his to ascertain whether 
the money had actually been applied for the purpose for which 
it-was taken by them. This position is, in our opinion, entirely 
unsustainable and is completely negatived by the account-books 
of the defendant himself. The entries in these, which we have 
carefully examined, show that the defendant professed to have 
spent the sums drawn out by him from the funds of the Com- 
pany, not for payment to the s#rcars, but for payment of customs- 
duty. It is an elementary principle that, when an agent has 
been entrusted with the money of his principal to be expended 
for a specific purpose, he may be required to account on equitable 
grounds, and that, upon such accounting, the burden is upon him 
to show that his trust duties have been performed and the 
manner of their performance. Makeptece v. Rogers (1). For 
this purpose, it is the duty of the agent, where his agency is 
of such a nature as to require it, to keep true, regular and accu- 
rate accounts of all his transactions as agent, both of receipts and 
disbursements, and to be ready to render to his principal a 
full and complete statement of his dealings and of the state of 
the account between them, supported by proper vouchers. If, 
therefore, the agent fails to apply the fund received by him to 
the purpose for the performance of which they were placed in 
his hands, the principal may recover the sum. Stainton v. 
Carron (2). In the present case, the very circumstance, amply 
established by the evidence, that the defendant used, from month 
to month, to submit his accounts supported by the Customs 
House receipts to his superior officer, shows conclusively that 
it was his duty, not merely to make over the sums payable to 
the szrcars, but also to satisfy himself that they were actually 
applied for the purpose for which they were taken. If this, 
then, was the true position, what are the precise rights and 
hnabilities of the parties? The defendant has submitted his 
* (1) (1865) 11 Jur. N, 8. 215, 814. - 
(3) (187) 524 Beav, 846, 58 E. B. 891 ; on appeal 80 L, J. Oh, 718, 
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monthly accounts, which, it has now been discovered, contain 
entries-that, even on the most favourable view we can take of 
his case, must beetreated as erroneous because clearly in the 
nature of overcharges. The plaintiffs, therefore, are entitled 
to surcharge and falsify the accounts. If any authority is needed 
for such an elementary proposition, it is sufficient to refer to the 
case of Williamson v. Barbour (1). See also Rothschild v. Brook- 
manu (2), Broadbent v. Barlow (3), Beaumont v. Boultbee (4) and 
Daniell v. Sinclair (5). In the first of these cases, it is pointed out 
that, if there are errors in the account of sufficient number and 
sufficient magnitude, it is not necessary that the errors shown 
should amount to fraud; if they are sufficient in number and 
importance, whether they were caused by mistake or caused 
by fraud, the Court has a right to open the accounts. 
The position of the principal becomes stronger when, as here, 
the parties stand in: a confidential relation, because in a 
case of this description, the Court will much more freely inter- 
pose than where such conditions do not exist, and will open 
accounts upon much slighter grounds. There can, therefore, be 
no doubt whatsoever, that the plaintiff Company should be 
allowed to surcharge and falsify the accounts with reference to 
the cheque and the Customs House receipts already proved and 
exhibited in the case. Although the large majority of these 
receipts and the transactions to which they refer, have not yet 
been minutely scrutinised, there is in our opinion sufficient 
ground for suspicion that the errors or mistakes were not acci- 


“dental, and they certainly justify enquiry and require explanation. 
„In this view, it is not very material to consider whether the 


plaintiffs should have liberty to reopen the whole account, be- 
cause in the Court below, as also here, stress has been laid 
principally upon the particular items covered by, the cheque and 
the receipts mentioned.- Upon the materials on the record, we 
may add, however, that we are not prepared to hold that the 
whole account should be reopened. It is well known, that the 
power to reopen accounts that have been settled, specially to 
the extent of requiring a general accounting, must be exercised 
with caution and witlf due regard to the security of business 


(1) (1877) 9 Ob, D. 529. 

(2) (1831) 5 Bligh N. B. 165, 2 Dow. & Ol 188, 6 E. B, 278. 
(8) (1861) 8 XG., F, & J. 570, 45 E. R, 999, 80 L, J. Ch, 569, 
(4) (1802) 7 Ves, 599, 32 E, B. 241. 

(5) (1881) 6 A. O. 181. 
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transactions between parties who were sut juris and dealt with 
each other at arms length. Gething v. Keighley (1). No doubt, 
if fraud is established, accounts will be reopened without hesita- 
tion. Inthe case before us, however, the plaintifis have given 
evidence of a general character only, and have not adduced 
specific evidence with regard to a sufficient number of entries 
to enable the Court to pronounce definitely that the whole series 
of entries was part of a fraudulent scheme, ingeniously devised 
and successfully carried out for a number of years, mainly by 
reason of the strange laxity of management and want of supervi- 
sion on the part of the plaintiff Company. In fact, if we are 
to direct that the accounts be reopened on the ground that the 
entries were fraudulent, we would have to prejudge the whole 
case, and this is, in substance, the weak point in the judgment 
ofthe learned Subordinate Judge. In so far ashe has given 
directions that the plaintiffs should be at liberty to surcharge 
and falsify the accounts of the defendant from 1902 to November, 
1905, his decision, in our opinion, cannot be successfully chal- 
lenged, But in so far as he has given a direction to reopen the 
accounts generally, his order cannot be supported. To entitle 
the plaintiffs to any such order, they ought to have, in the 
Court below, gone into the charges in much fuller detail than 
they have done. In this Court, indeed, one ofthe learned 
counsel for the respondent Company addressed to us a weighty 
argument upon selected items in the accounts, specially some 
in the accounts of February, March, and September 1905, and, 
invited our attention to what must be regarded, if unexplained, 
as circumstances of grave suspicion, for instance, number of over- 
charges in comparison with correct entries, excess of expenditure 
over the cash in the hands of the defendant, failure to test the 
accounts of the szrcars by reference to the chalan book, and other 
like circumstances. But the defendant had no opportunity in the 
Court below to meet these and similar criticisms ; it would not be 
right thexefore to direct a genesel reopening of the accounts on 
the ground of fraud, especially as there is no suggestion of any 
erroneous entries besides those covered by the forged receipts. 
The learned Subordinate Judge shquld not also have given a 
vague direction that tbe Commissioner should be appointed for 
examination of the accounts of the defendant, and for other 
purposes stated in connection with the consideration of the 


. fourth issue ; an indefinite commission of this character is likely to 


(1) (1878) 9 Oh. D. 547. 
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lead to considerable disputes in subsequent stages of the case ; 
this part of the order, therefore, must be varied. 

The real difficulty in the case will arise, when the Commis- 
sioner completes his investigations into the items of the acccount 
which the plaintiff Company seek to surcharge and falsify. Let 
us assume that it is established upon the evidence, that the 
Customs House receipts in question have been altered, and that 
the sums actually paid to the Customs authorities on account 
of duty, were less in these instances than thesums entered in 
the account-books of the defendant as paid for that purpose. 
What is the precise measure of the liability of the defendant ? 
One of three contingencies is possible; frst, the defendant 
might have honestly paid these sums to the stycars who mis- 
appropriated them, in spite of reasonable diligence on his part 
or because he failed to exercise, such control as might be ex- 
pected of an average prudent manager ; second/y, he might never 
have paid the excess sums to the strcars, but misappropriated 
them himself, which would be fraud on his part and breach of 
faith towards his employers ; or, thirdly, he might have paid these 
sums to the szrcars, and subsequently divided the spoil with 
them, which would be clearly conspiracy to defraud the Com- 
pany. The case for the plaintiff Company is that the defendant 
conspired with the sircars, and misappropriated in collusion with 
them the excess amounts; if this is established, there can be 
no question of his liability to refund the sums misappropriated. 
The determination of the true nature of these transactions 
may, however, be a matter of some difficulty, as no direct evid- 
ence is likely tobe available of the alleged fraud, which must 
be a matter of inference from the surrounding circumstances. 
For this purpose, the Court must have regard to all the circums- 
tances under which an individual payment is alleged to have 
been made, and determine whether it is likely that the defend- 
ant did pay out the money in full, and was imposed upon 
by the sircars, who misappropriated the meney without any 
suspicion on his part 4s to their dishonest conduct, or 
whether it is more likely that the defendant himself was a 
participator in this elaborate scheme to defraud the Company. This 
question has to be answered in respect of each item, though it 
is conceivable that, if fraud is established in numerous instances, 
the inference may be almost irresistible, as regards the re- 
mainder, that a similar view must be adopted as to their true, 


character. In the solution of this matter, material elements 
» * 
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will obviously be the number of such fraudulent transactions 
in the course of any selected period, the number of transactions 
as to the genuineness of which there is no question during the 
same period, as also the manner in which the business of the 
establishment was conducted in this particular, The burden of 
proof is, in the first instance, upon the Company to show what 
funds were placed at the disposal of the defendant ; the onus is 
then shifted upon the defendant as agent to account for the 
property proved to have been received by him, and he does not 
discharge this burden merely by the production of receipts which 
are shown to have been fraudulently altered. If it is conclusively 
shown, as we have no doubt in many instances it will be 
shown, that the sums entered in the account-books of the defen- 
dant as spent in the payment of customs duties, have not been 
actually applied for the purpose, the burden will lie upon the 
defendant to show how he escapes liability. The surrounding 
circumstances may point to the conclusion that his conduct has 
been fraudulent. In that view, no question arises that he is 
liable. On the other had, if fraud is not established, and he is 
shown to have acted honestly, the question arises, how far does 
his liability extend? In the suit as framed, he cannot be held 
liable. No doubt, if the suit had been framed as one for damages 
for negligence, the test to be applied would have been, whether 
he had exercised reasonable skill and ordinary diligence? The 
question would then have arisen, had he shown that capacity in 
the discharge of his duties, and had he exercised that degree of 
diligence which persons of common prudence are accustomed to 
use about their own business affairs? If he had used reasonable 
skill and diligence, he could not be made liable, because an 
agent cannot ordinarily be deemed an insurer for any loss, which 
could not have been prevented by the exercise of reasonable skill 
and diligence. Commonwealth v. Weber (1). The paramount and 
vital principle of all agencies is good faith and loyalty to the 
principal which is the only question raised in the suit ‘as framed. 
If the deferldant establishes this, he gannot be held liable. In 
this connection, we may add that it was argued by the learned 
vakil for the defendant appellant that the plaintiff Company can 
not be allowed to join in an action for accounts a claim to recover 
damages for negligence. This is a perfectly sound position (Great 
Western Insurance Co. v. Cunlife:(2) ; but the answer is that the 
plaintiff Company do not seek any such relief} their claim is 
* (1) (1906) A, O. 64, (2) (1874) L. R. 9 Ob, App. 525 (538). 
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founded on fraud, and fraud alone; they do not seek damages 
for any alleged negligent act of the defendant. If it is established 
that there are errors in the account of the defendant, that entries 
have been made therein fraudulently for sums in excess of what 
has been actually paid to the customs authorities, he has ob- 
viously to account for the difference. He may escape liability by 
proof that he has been himself thoroughly honest, and that, ins- 
pite of his skill and diligence, the szrcars were able to perpetrate 
a fraud. It is from this point of view only that the question of 
negligence is raised incidentally by the defendant. The question 
was also argued before us, whether gross negligence might not 
amount to fraud, and reference was made to the cases of Rance’s 
Case (1), Zn re Denham & Co. (2), Western Bank v. Addie (3), 
Derry v. Peek (4), Angus v. Chiford (5), Le Livere v. Gould (6) 
and Dovey v. Cory (7). Inthe view we take of the matter, it is 
not necessary for usto discuss this question at any length ; but 
we may indicate our opinion that it is an inaccurate use of lan- 
guage to say that gross negligence is fraud ; it is no more evi- 
dence of fraud than gross carelessness is evidence of design. Angus 
v. Chford (8). An agent may be liable because he has 
acted negligently, or he may be liable because he has acted 
fraudulently. The line of demarcation may, in some instances, 
be very fine and by no means easy to draw, but there can be no 
room for discussion, though loose expressions are to be found in 
the books, that negligence and fraud must be placed in two dis- 
tinct categories ; in the present case, we are concerned with the 
latter alone. 

The result, therefore, is that this appeal must be allowed in 
part, and the order ofthe Subordinate Judge, varied. The pre- 
liminary decree will direct that the defendant do render accounts 
for December, 1905, and the first eight days of January 1906, and 
that for the antecedent period, the plaintiff Company be at liberty 
to surcharge and falsify the accounts of the defendant with refer- 
ence to the cheque mentioned and the Customs House receipts 
produced and exhibited in [he suit ; that a Commissioner be appoint- 
ed for this purpose ; that he do take the accounts for the period 
mentioned, and also examine each item of the account challenged 
by the plaintif Company with reference to the corresponding 


(1) (1870) L. R. G Ob. App. 104, — (5) (1891) 2 Oh. 449, 


(2) (1888) 25 Ob. D. 762. (8) (1893) 1 Q. B. 491 (600) 
(8) (1867) É. R. 1 H. L. Bo. 145. (7) (1901) A. O. 477. 
(4). (1889) 14 A, C. 387 (868). — . (8) (1891) 2 Ob. 449 (464,471). 
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fendant be held liable for the acts of the szrcars during October, 
November, and December, 1905, when they were under his 
contro] ; and chat the Subordinate Judge, upon the receipt of the 
report of the Commissioner, do proceed to adjudge upon the 
matters in controversy. As the case has not yet been investi- 
gated on the merits, we direct that the costs of this appeal do 
abide the result. 

It is manifest that the proceedings which have now to be 
taken in this suit will involve the production of Customs House 
books and possibly an examination of Customs House officers ; 
we also observe that the plaintiff Company have offices in 
Calcutta and Howrah and the defendant is a resident of Howrah ; 
it will, therefore, be obviously more convenient to all parties’ 
concerned if the case is tried out at Alipore instead of at Hooghly, 
We direct accordingly that the remanded suit be transferred 
from the file of the Subordinate Judge of Hooghly to that of the 
first Subordinate Judge of 24-Pergunnas. 


A. T. M, Appeal allowed in part; Case remanded, 


Before Sir Lawrence Jenkins, K.C.I.E., Chief. Fustice 


and Mr. Justice. Woodroffe. 
RADHA PROSAD MULLICK 
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I give, devise, and bequeath the same but should either of my said daughters 
die without leaving any male issue surviving but leaving my other daughter 
her surviving then ín fach case the surviving daughter and her sons shall be 
entitled to the share of the deceased daughter or in the case of the death of 
either daughter leaving sons the share of such daughter is to be paid to such 
her son or sons share and share alike.” 

At the time the bequest to the daughters fell in, there were living two 
daughters of the testator, Rand P, and five sons of P, three of whom were 
born in the life-time of the testator and the rest subsequently. 

In a suit for construction of the Will by R, the Privy Council held that 
the daughters did not take an absolute interest and in the order in Oouneil 
consequent on that decision it was ordered " in the events that have happened, 
(the daughters) are entitled to the estate of the said testator including the 
additions and accretions thereto in equal shares for life and with benefit of . 
survivorship between themselves.” The decree of the High Court, in so far 
as it was not reversed by the Privy Council, gave the parties, amongst whom 
were the sons of P, liberty to apply for partition, upon the necessary parties 
being added, and generally from time to time as they might be advised. 

Subsequent to the Privy Council decision P died, as also one of her three 
sons in existence at the time of the testator's death, The appellant applied 
under the liberty in that behalf contained in the decree. 

Held—That the application was properly made and no separate suit for 
that purpose was necessary. 

That the Privy Oounoil in making their order were merely indicating the 
utmost interest the daughters could take in the events which up to that time 
had happened as between themselves and apart from any subsequent 
event. 

That according to the true construction of the Will, the three sons of P, 
born in the life-time of the testator, would take half of the estate in which 
their mother P had a life interest as decreed by the Privy Council. The two 
sons who were subsequently born did not take any interest in the estate, 

Seotion 8 of the Hindu Wills Act controls the quantity as well as the 
quality of the interest oreated and in their natural and ordinary meaning 
include the capacity of a donee to take. 

Alangamonjori v. Sonamoni (1) followed. 

The incapacity of some members of the clasa to take did not invalidate 
the gift to P’s sons under the Indian Succession Act 

Leake v, Robinson (2) distinguished. 

Rule of construction of statutes ingorporating oe provisiens of a previous 
enactment pointed out. s 


Appeal by the Applicant. 

The respondent brought a suit for construction of the Will 
of one Hurry Das Dutt. The suit was originally decided 
by Mr. Justice Woodroffe (3). An appeal from that judgment 


(1) (1882) I. £. B, 8 Cal. 637, 10 O. L. B. 459. 

(3) (1817) 2 Mer, 863, 85 E. b. 979. 

18) 1905) 9 C. W. N. 1038, 

[See Bhaba Tarini v. Peary Lah, (1897) I. L, E, 24 Oal 648 (650- Dp— 
ep kd . 


. 


Vou, XUL] Han coti. 18b. | 


was heard by a Special Bench (1), in which the facts of the case SITES 
"were given. The case then went on appeal to the Privy Coun- 1910, 

cil (2). Since the order of the Privy Council, Premmoni, one of Badha Prosad- 
the daughters died, as also one of her three sons in existence at Ribes i 
the time of the testator's death. Premmoni had two more sons  Ranimoni DasL. 
Peary and Behary born to her after the testator’s death. "ra | 


The appellant claimed to be entitled with his brother Kasi 
Prasad to their mother's share in the estate and applied before 
Fletcher J. under the liberty in that behalf contained in the 
decree of the High Court. He was resisted by his aunt, the 
respondent, and her adopted son, and also by his two brothers, 
Peary and Behary. 


Mr. S. R. Das for the Appellant. 

Messrs. B. C. Mitter and B. K. Lahiri for the Respondent. 
Mr. R. C. Sen for Peary and Behary. 

Messrs. B. Chakrabarti and C. C. Ghose for Jugal Kishore. 


The judgment of the Court was delivered by 


Jenkins C. J.—This appeal arises out of an application made 
under the liberty to apply contained in the decree passed in this 
suit, and it involves the question whether in the events that have 
happened the applicant, the appellant before us, has a present 
interest under the will dated the 3oth October 1875 of Hurry 
Dass Dutt, who died on the same day. Inthat will there is a 
clause in these terms :— 

* But in case none of such adopted sons survive my said wife 
or in case of either surviving my said wife and dying under the 
said age without leaving a son or sons I desire and direct my 
executors after the death of my said wife or the death of such son 
after her but under the age of eighteen years without leaving a 
son or sons to make over and divide the whole of my estate both 
real and personal unto and between my daughters in equal shares 
to whom and their respective sons I give, devise, and bequeath 
the same but should tither of my said daughters die without leav- 
ing any male issue surviving but leaving my other daughter her 
surviving then in such case the surviving daughter and her sons 
shall be entitled to the share of the deceastd daughter or in the 
case of the death of either daughter leaving sons the share of such 
daughter is to be paid to such her son or sons share and share 
alike,” 1 


EN . 
#7 (1)(1808,8 O, L. J. 602, I. L. R. 33 Gale 947, 10 0. W. N. 695. 
(2) (1908)8 O. L. J. 48, L, R. 851. A. 118, I. L. B. 36 Oal, 890, 13 O. W. N. 729, 
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The testator left him surviving his widow Srimutty Surno- 
moni Dassi, his daughter Srimutty Ranimoni Dassi, his daughter 
Premmoni Dassi *and three sons of Premmoni Dassi. ze, the 
appellant Radha Prasad Mullick, Kasi Prasad Mullick and Jyoti 
Prasad Mullick. 

Ic is common ground that those events have happened on 
which the gift in favour of the testator's daughters and their sons 
is expressed to come into operation. 

It is in these circumstances that the present suit was insti- 
tuted and the first question of construction that arose was whether 
the daughters took absolute or limited interests. In reversal of 
the High Court's view it has been held by the Privy Council that 
the daughters did not take absolute interests and in the order in 
Council consequent on that decision it was ordered that the decree 
of the High Court be varied by substituting for the words therein 
contained “are each absolutely entitled to a moiety or half part 
of the estate of the said testator including the additions and ac- 
cretions thereto," the words are in the events that have happened, 
entitled to the estate of the said testator including the additions 
and accretions thereto in equal shares for life and with benefit of 
survivorship between themselves. In other respects the decree 
of the High Court was affirmed. 

Since this order Premmoni has died leaving sons, and Radha 
Prasad Mullick, one of them, claims to be entitled with his brother 
Kasi Prasad to her share and so to apply under the liberty in 
that behalf contained in the decree. His opponents are his 
brothers Peary Lal and Behary Lal who were born after the testa- 
tor's death, his aunt Srimutty Ranimoni Dassi and her adopted 
son Jugal Kissore, whose adoption took place on the 2nd 
November 1900, 

An objection has been taken at the outset that the appellant 
has no right to make this application, but should have brought 
a suit for this purpose. . 

But in my opinion €his objection is not “well. founded. The 
decree of the High Court after declaring the rights of the 
daughters reserved to fhe parties liberty to apply for partition 
upon the necessary parties being added and generally from time 
to time asthey might be advised. This part of the decree was 
affirmed by the Privy Council. Now the present appellant is a 
party in whose favour liberty to apply has been reserved, and 
when regard is had to the nature of the suit and the decree -that - 
has been passed and to all the circumstances it seems eminently . 
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proper that the liberty so reserved should be utilized for the pur- 
pose of completing the decree and of thus determining the ques- 
tion of construction which arises out of the fresh events that 
have happened. 

The contention that a separate suit should have been brought 
does not commend itself to me, it would involve greater expense and 
delay and it has not been shewn that this procedure prejudices any 
one. I therefore hold that the question of construction discussed 
before us can be properly decided on an application under the 
liberty to apply. No exception has been taken to the form in which 
the application has been made or its appropriateness, apart from 
the objection of jurisdiction so that I need not enter on that. This 
brings me to the question of substance that arises on this appeal, 
and itis this; in the events that have happened has Ranimoni 
become entitled tothe whole income of the estate or have Prem- 
moni's sons become entitled to the capital of their mother's share? 
Fletcher J. has decided this in Ranimoni's favour on the cons- 
truction of the order in Council, and this seemed to the learned 
Judge so clear that he expressed the view that the application 
ought never to have been brought and he ordered the applicant 
to pay the costs of all parties. 

First then I turn to the order in Council and there I find it 
declared that the daughters "are in the events that have hap- 
pened entitled to the estate of the said testator in equal shares for 
life and with benefit of survivorship between themselves.” It 
may be that these words standing alone and isolated from the 
surrounding circumstances have the force that has been ascribed 
to them by the learned Judge ; but to appreciate their real mean- 
ing regard must be had to the facts to which they relate and to 
the opinion on which they were founded. Now it is stated by 
their Lordships almost at the outset of their opinion that the only 
question raised ou the appeal was as to the nature of the estate 
which in the events which had happened, the testator’s daughters 
took under the terms of the will. And at this point it is impor- 
tant to bear in mind what those events weresand also that the High 
Court had determined that the daughters each took a half share 
in the testator’s estate absolutely but expressed the view that it 
would be premature to decide whether that gift was defeasible in 
the event of either daughter dying without male issue, and they 
expressly left the question open until it was ascertained what the 
events were. Their Lordships of the Privy Council, while dis- 
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Oivi. went on to describe the utmost interest that they did and could 
1910. take in the events which up to that time had happened as between 
—— H : 

Radha Prosad themselves and apart from any subsequent disturbing event. 
. Malliok As I read the opinion and order in Council there was no in- 


Banani Basi. tention to decide the rights of sonsin reference to a subsequent 
J enkina, C. J. event which might or might not happen, and this would accord 
— with what I understand to be the practice in ordinary cases. But 
now a fresh event has happened ; for Premmoni has died leaving 
sons, and this as it seems to me takes the case outside the purview 
of the order in Council so that the effect of the will under the 

altered circumstances has to be considered. 

Now the will contemplates two events and the provision 
applicable in the event that has happened is in these terms :— 
t In the case of the death of either daughter leaving sons the share 
of such daughter is to be paid to such her son or sons share and 
share alike," and in connection with this provision the opening 
words of the gift haveto be bornein mind. Though this part of the 
clause has not been specifically construed by their Lordships of 
the Privy Council they have indicated their view as to what the 
testator meant and have stated that according to the true cons- 
truction of the will the intention of the testator was to create in 
favour of his daughters an estate for life with a remainder over 
to their sons. It seems probable that the word remainder was 
not used with the special:significance that attaches to it in 
English real property law, but was borrowed from the language 
of the High Court, (Radha Prasad v. Ranimont (1) to emphasise 
the contrast between the view taken by the High Court and 
the Privy Council. Accepting then this as the intention of the 
testator, is there any legal obstacle in this way ? Now it has to 
be borne in mind that after the testator’s death two sons were 
born to Premmoni, the defendants Peary Lal and Behary Lal 
and that of her sons living at the testator’s death Jyoti Prosad 
predeceased her. 

The gift is to a class apd the first point to be decided is one 
of construction. Whoecome within the class ? Having regard to 
the date of the Will it is regulated as to its interpretation by 
the Hindu Wills Act, 1870, and the incorporated provisions of the 
Indian Succession Act, 1865. 

The method of incorporation has been the subject of judi- 
cial comment and even animadversion, but the canon of 
construction to be applied has been thus defined by Lord Esher . 


(1) (19 6) I. L, R. 88 Calo, 947 at p. 968. g 
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in the case in re Wood's Estate (1) :—" If a subsequent Act brings 
into itself by reference some of the clauses of former Act, the 
legaleffect of that, as has often been held, is to write those 
sections into the new Act just as if they had been actually 
written in it with the pen, or printed in it, and the moment 
you have those clauses in the later Act, you have no occasion to 
refer to the former Act at all." This then isthe rule by which 
the Court is to be guided. 

Section 85 of the Succession Act provides that “where a 
bequest is made to a class of persons under a general description 
only, no one to whom the words ofthe description are not in 
their ordinary sense applicable shall take the legacy." 

By section 98 it is provided that " where a bequest is made 
simply to a described class of persons the thing bequeathed shall 
go only to such as shall be alive at the testator's death." 

These two sections are in Chapter XI and they deal with 
the construction of Wills. Chapter XII however is concerned with 
a different topic, * Void Bequests" and by section 100 it is 
provided : 

“Where a bequest is made toa person not in existence at 
the time of the testator's death, subject to a prior bequest con- 
tained in the will, the later bequest shall be void unless it 
comprises the whole of the remaining interest of the testator in 
the thing bequeathed." 

Section 101 formulates the rule against perpetuity with 
which we have nothing to do, while section 102 provides that 
"ifa bequest is made to a class of persons, with regard to some 
of whom it is inoperative by reason of the rules contained in 
the two last preceding sections or either of them such bequest 
shall be wholly void.” 

Section 3 of the Hindu Wills Act, 1870 is by way of a 
proviso to the portions of the Succession Act incorporated by 
section 2 and it is thereby provided that nothing in the Act 
contained shall authorise any Hindu, Jain, Sikh or Buddhist, 
to create in property any interest which he could not have 
created before the first day of September 1870. Whether this 
provision has regard only to the nature of the interest or 
extends also the capacity of the person in whose favour the 
interest is expressed to be created has been a matter of consider- 
able discussion. If the narrower view is adopted nothing in 
the shape of repugnancy would arise on the construction of the 

(1) (1888) 81 Oh. D, 607 (615). 
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Act, but this cannot be said of the wider view ; indeed its adop- 
tion involves to an appreciable extent the nullifying of that. 
which has been incorporated. But to discuss the respective 
merits of these rival constructions would profit nothing for the 
point is covered by authority binding on usand.going as.far 
back as 1882, when it was decided by the Court of Appeal revers- 
ing the judgment of Wilson J. as he then was, that the proviso 
I have read controls both the quantity and quality of the 
interest created and in their natural and ordinary meaning 


include the capacity of a donee to take. (Alangamonjort 


Dabee v. Sonamont Dabee (1), Pontifex J. in Cally Nath Nang 
Chowdhry's case (2), expressed an opinion to the same effect. 

Accepting then, as I must, this as the true meaning of 
section 3 I will now consider what its effect isin the circumstances 
of this case. 

The gift is tothe son or sons of Premmoni share and share 
alike but their possession of it is deferred until atime later than 
the death of the testator by reason of the prior bequest to their 
mother, so that under section 98 the property at their mother’s 
death would go to such of the sons as should be then alive and 
to the representatives of any of the sons who had died since the 
death of the teatator. According to this the property would 
go in five equal shares to Radha Prasad, Kasi Prasad, Peary 
Lall, Behary Lall and the representatives of Jyoti Prasad. But 
this result must be controlled by the proviso in section 3 of 
the Hindu Wills Act and the rule of Hindu Law that a bequest 
to a person not in existence at the time of the testator’s death 
is void so that the saving provision in section I00 cannot be 
applied. 

The result then is that Peary Lall and Bahary Lall cannot 
take. What then is the effect of this ? 

On behalf of Ranimoni it is contended that as some of 
the class cannot take, the whole gift is void and in support of 
this Leake v. Robinson (3), has been cited. But this contention 
proceeds on a misapplication of this case anda misconception of 
the true nature of a gift to a class. 

In Leake v. Robinson (3) the gift to the class failed because the 
class could not be ascertained within the period allowed by the 


rule against perpetuities. The gift here in no way affects that 


rule: its only fault is that the class oflegatees includes some 
r 


> (1) (1882) I. L. R, 8 Cale. 637. (2) (1882) I L. R. 8 Cale, 978, 
(8) (1817) 2 Mer, 803. 
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who were not in existence at the date of the testator’s death and 
were thus under a personal incapacity. And. the difference is 
obvious. Ina gift to a class the testator looks to the body as 
a whole rather than to the members constituting that body 
Kingsbury v. Walter (1), and the class is in a sense personified. 
But if that class cannot be ascertained until a time beyond 
that permitted by the rule against perpetuity there is no 


class to which the gift can legally be made. But if as 


here the fault is not that the class cannot be ascertained 
within the period permitted by law, but that certain members 
of the class are incapable of taking, different considerations 
apply. Now according to section 98 sons living at the 
death of the testator would take and the provision in favour of 


. the representatives of deceased sons shows that the sons would 


take vested interests. Apart from the rule against gifts to 
unborn persons the class thus taking would be liable to enlarge- 
ment with a corresponding divestment of vested shares. 

But where that rule applies there can be no divestment, for a 
vested interest cannot be divested by a person incapable of 
taking. : - 

The incapacity therefore of some members of the class does 
not invalidate the gift under the Succession Act which in this 
respect seems to be in harmony with the current of English 
authority on this point e £g. Dowset v. Sweet (2), Young v. 
Davies (3), Shaw v. McMahon (4) and Fell v. Biddolph (5). 

This view of section 98 and its effect is borne out by the 
general scheme of the Succession Act. Chapter XII is headed 
“Of Void Bequests " and it indicates the grounds on which a gift 
to a class is void: they are limited to those set forth in 
sections roo and 101. But the gift here certainly does not offend 
the rule against perpetuity contaided in section 101; the only 
question is whether it comes within section 100. Ido not think 
it does. But for the rule of Hindu,Law which forbids the gift to 
an unborn person this gift in reversion to sons would be good 
as it comprises the whole of the remaining interest of the 
testator in the thing bequeathed and the gift to the unborn 
sons would therefore have been valid. | 

It is the rule of Hindu Law in combination with the interpreta- 
tion that has been placed on section 2 of the Hindu Wills Act 


. .(4) (1901) L. B. A, C. at p. 191. (8) (1868) 2 Dr. and Sm, 167. 


(2) (1768) 1 Amb, 175. | (4) (1813) 4 Dr. and W, 481. me 


. (89) (1875) L, R, 10 O, P. 706. 
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that avoids the gift, so that it cannot be said that the bequest 
tothe class is inoperative with regard to some of that class 
by reason of the rule contained in section roo. And so the 
ground of avoidance on which the gift to Premmoni's sons as 
a class is open to attack is not one for which provision is made 
by the Act. The result then is that the gift to the class is good 
but reading section.3 of the Hindu Wills Act in the sense that 
has been ascribed to it the afterborn sons, Peary Lall and Behary 
Lall, cannot take so that those now entitled to participate are 
Radha Prasad, Kasi Prasad and the representatives of Jyoti 
Prasad and between them the property bequeathed will be 
divided in three equal shares. 

Having regard to all the circumstances I think this is a case 
where the costs of all parties in the Court of first instance should 
come out of the estate and also the costs of the appeal. There 
will be liberty to apply to the Judge sitting on Original Side 
if necessary as to realising the money necessary for raising these 


costs, The case wil now go back to the Court of first 
instance. 

Woodroffe J.—1 agree. 
A. T. M, Appeal allowed, 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
BASANTA KUMARI GUHA 


v. 


RAMKANAI SEN PODDAR AND OTHERS," 


Sale, setting aside of— Material irregularity—Under-statement of the value of 
the property— Ciel Procedure Code (Act XIV of 1882), Seo. 311— Waiter, 
miwed question of fact and law — Agreement to waive, when valid—Bale 
proclamation, if to be published in each village. 


If an under-statement of the*value of the property to be sold, has 
been made in the sale proclamation, which is calculated to mislead 
bidders, and to prevent them from offering adequate prices or from bidd- 
ing at all, and the sale has,thus resulted in a price altogether inadequate, 
such mis-statemant must be treated asa material irregularity in publishing 
or conducting the sale, and the speoíal remedy provided in section 311 
becomes applicable. 

f 


* Appeal from Original Order No. 157 of 1908, against the order of Babu 


T^ E Banerjee, Subordinate Judge of Backergunj, dated the 8th February 
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Baadatmand Khan v. Phul Kuar (1) followed, Orvir. 
There need not be separate proclamation in each village unless proper 1910. 

notice of the sale could not otherwise be given. * g —— 
A question of waiver is a mixed question of fact and law, Haas Aman 
An ngreement to waive any objections to the sale entered into by parties . v. 
is valid and operative only when sanctioned by the Court; where the Court Ramkanai Sen 
withholds its assent, and declines to pass an order on the basis of the agree- Poddar. 


ment of the parties, the matter is set free, and the judgment-debtor cannot be 
regarded as bound by the offer which he has made. 


Chandanbala v. Probodh (2) followed. 
Quaere: Whether an agreement to waive all the rightsof a person to seek 


the protection of a Court of justice, against fraud upon the process of the Court 
itself, would at all be enforced ? 


Appeal by the Judgment-debtor. 
Application for setting aside execution sale. 


The facts and arguments appear sufficiently from the 
judgment. 


Babu Gunada Charan Sen for the Appellant. 


Babus Basant Coomar Bose and Prokas ‘Chunder Sarkar 
for the Respondents. 


G. A. V. 
The judgmènt of the Court was delivered by 


Mookerjee J.— We are invited in this appeal by one of the 
judgment-debtors to reverse a sale, held in execution of a mort- 
gage decree on the 26th July 1907. The decree was obtained 
on the 19th September 1900, against nine judgment-debtors, and 
the properties directed to be sold, were also nine in number. Of 
these, the first, second and ninth properties belonged to the 
judgment-debtors numbered four to seven ; the fourth property 
belonged to all ; and the fifth, sixth, seventh and eighth properties 
belonged exclusively to the petitioner. The sale proclamation, 
ou the basis of which the sale now in controversy took place, 
is alleged to.have been served ofi the 29th March 1907. It 
notified that the sale would commence on the 20th May follow- 
ing, for recovery of Rs. 11,041, the judgment debt due, after 
allowance had been made for payments by*the judgment-debtors. 
The properties were described in detail, in a schedule, and 
their values were also set out. The sale, however, did not 
take place on the 20th May ; but upon the application of the 


February, 23, 


AN 


'(1) 1898) I. L. R. 20 All, 412, 
(2) (1909) 9 O, L. J. 251 (255), 1. L. R. 86 Cale, 432, 


194 


Orvin, 


1910. 


— 
Basanta Kumari 
Guha 


t. . 
Ramkanai Sen 
Poddar, 


Mookerjes, J. 


{HE CALOUTTA LAW JOURNAL. [Vor KIH. 


judgment-debtors and with the consent of the decree-holders, who 


were paid Rs. 1,000 in part satisfaction of the decree, the sale was. 


adjourned till the 22nd July, to be held on that date without 
the service of a fresh sale proclamation. On the 22nd July, the 
decree-holders obtained leave to bid at the sale. But the judg- 
ment-debtors again applied for an adjournment for seven days, 
in order to enable them to raise money by private sale of the 
properties, and agreed to take no objection on the ground of 
illegality or irregularity, if their prayer was granted. The 
Court, however, refused their application, and adjourned the sale 
tothe 26th July. On that date, the sale actually took place. 
The first two properties were not sold under circumstances which 
will be explained later on. The remaining seven properties were 
all purchased by the decree-holders for the sum of Rs. 10,325. 
There was only one outside bidder present at the final stage of 
the sale, and he appears to have offered bids in respect of the 
first two properties only, for which the decree-holders declined 
to offer bids. On the 21st August 1907, one of the judgment- 
debtors, the present appellant, applied to have the sale set aside 
upon various allegations of fraud, irregularities, and substantial 
injury. The Subordinate Judge overruled allthese objections, 
and directed the-sale to be confirmed. We are invited in this 
appeal to reverse this order substantially on three grounds, 
namely, frs4 that there were serious irregularities in the pro- 
ceedings preliminary to the sale, inasmuch as the value ofthe 
properties had been grossly under-stated by the decree-holders 
in the sale proclamation, and this circumstance had caused 
serious injury to the judgment-debtors ; secondly, that the sale 
proclamation had notatall been properly served as required 
by law ; aud ¢Atrdly, that there had been grave irregularities in 
the conduct of the sale, which was interrupted at one stage and 
subsequently resumed when intending bidders had left the 
Court premises. . . . 

All these points have'been strenuously controverted on behalf 
of the decree-holders respondents ; and it has further been 
suggested that it is noteopen to the judgment-debtors to attack 
the validity of the sale on the ground ofany irregularity or 
ilegality, inasmuch as they had waived all possible objection 
on such grounds, by their application of the 2oth May 1907. 
We shall proceed to examine the validity of these contentions, 
in the order just stated. f 


In support ofthe first contention, it has been argued "by the 
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learned vakil for the appellant, that in view of the prices offered 
by the decree-holders, at the execution sale, it is undeniable that 
the values of the properties had been grossly under-stated, in 
the sale proclamation ; that as a matter of fact, the prices paid 
at the execution sale, though higher than the values named, are 
still very much lower than the real maket values of the disputed 
properties; that the judgment-debtors have, consequently, 
suffered substantial injury ; and that on the principle laid down 
by the Judicial Committee in the case of Saadatmand Khan v. 
Phul Kuar (1), they are entitled to have the sale set aside. To bring 
out clearly the objection of the appellant on this point, it is 
convenient to set out in a tabular form, the values of the various 
properties, as stated in the sale proclamation, and the prices as 
realized at the execution sale : 











Value in sale proclama- Price realized at sale. 











tion. 
8 

I | Rs. 4,500 Not sold 
^ 2 | » 3,100 Not sold Tz 
ECCE OE a 1,300 

4. 

5 

6 

7 

8 

9 





It will be obvious at a glance from this table, that the values 
set out in the sale proclamation, were grossly inadequate, even 
if it is assumed that the properties fetched their legitimate prices 
at the execution sale. The difference is most remarkable in the 
case of the ninth property. Taking the other six properties 
in the aggregate, their value as stated in the sale proclamation 
is Rs. 4,200, while the total price fetched at the execution sale 
is Rs. 6,800, This variation, however, would be' immaterial, 


' (1) (1898) L Be 251, A. 1461, I. L. B. 20 All, 412, 
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OIviL, ifthe prices actually realized are proved to be the proper prices. 
1910. It is, therefore, necessary to examine the true market values 
Basanta Kumari Of these properties. The learned Subordinate Judge has found z 
Guha himself unable to ascertain the true value of the properties 


Ramkanal Ren sold, because he considers the evidence on the side of the 

Poddar, petitioner, untrustworthy in the absence of the collection 
Mookerjee, J, papers. We are unable to agree with the Subordinate Judge 
m in the view he has taken. The settlement kha#rans have been 
produced, in respect of the lands comprised in four villages, 
Neamatpore, Hazipore, Kalia and Betua; the total income of 
the property in these four villages, is found on calculation to be 
Rs. 5,291; ifthe Government revenue is deducted, and an 
allowance is made for collection charges, vacancies and other 
reducing factors, the net income is brought down to, Rs. 2,075 ; 
atten years’ purchase, the value would come to Rs. 20,750. 
This does not include the lands situated in the four villages, 
Daulatpore, Daudpore, Naldigi and Tataria. If we take as the 
basis of our calculation, the figures given by Kristo Coomar 
Ghose, the manager of the petitioner, we find that the net 
income of the six properties other than the ninth, amounts 
to Rs. 1,879 ; if a deduction is allowed for collection charges 
at the rate of ten per cent., as the Subordinate Judge has done, 
this gives a net profit of Rs. 1,692 ; at ten years purchase this 
gives Rs. 16,928, as the market value of these six properties. 
It is worthy of note, however, that the witness Kristo Coomar 
states that properties of this description, are sometimes sold 
for fourteen or fifteen years’ purchase ; if the valuation is made 
on this basis, a higher figure would obviously be obtained. 

We notice that the Subordinate Judge has altogether dis- 
carded the oral evidence on the side of the petitioner, because 
the collection papers were not produced. We are not prepared 
to accept this view as sound, because, the oral evidence, in so 
far as it is corroborated by the £Aatzans, is undoubtedly trust- 
worthy. It may, further, bg observed that the decree-holders 
have adduced no rebutting evidence as to the' value of the 
properties; this they might reasonably be expected to do, be- 
cause thy are no strangers to the properties, which are covered 
by their mortgage security ; and it may well be assumed that 
they had formed some estimate of their value, when they accept- 
ed them as securities for the money advanced. Under such 
circumstances, we must hold that the value of the six properties 
other than the ninth is appoximately between Rs. 16,000 to —~ 
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Rs. 20,000. Similar remarks apply to the ninth property. 
The evidence onthe side of the petitioner, which is not sought 
to be rebutted in any way, shows that it is a valuable garden 
and yields annually at least Rs. $00, though one portion of it 
is used as homestead, and another portion is agricultural land. 
The decree-holders further obtained on cross-examination 
the information that in the course of one year betel-nuts alone 
were sold for Rs. 365. If, therefore, the property is valued at 
ten years’ purchase, it must be taken to be worth about Rs. 5,000. 
The conclusion is consequently irresistible, that the properties 
of which the aggregate value was stated in the sale proclamation 
as Rs.4,200 and which were purchased by the decree-holders 
themselves for Rs. 6,800, are really worth from Rs. 16,000 to 
Rs.20,000; while the ninth property, which was valued at 
Rs.150 by the decree-holders and was purchased by them for 
Rs. 3,525, is worth about Rs. 5,000. It is moreover manifest from 
the proceedings, that the values set out in the sale proclamation, 
were deliberatly under-stated, for instance, the third property 
which was valued at Rs. 800, had a first bid of Rs. 1,200 offered 
by the decree-holders ; similar observations apply in every 
instance, because the decree-holders in the case of each lot 
offered a much higher bid, in the very first instance, than the 
value indicated in the sale proclamation. The most remarkable 
instance, however, is furnished by the case of the ninth property, 
which was valued at Rs. 150, whereas the first bid on behalf 
of the decree-holders was Rs. 3,310. These facts bring the 
case completely within the decision of their Lordships of the 
Judicial Committee in the case of Sadatmand Khan v. Phul 
Kuar (1) where it was ruled, that if an understatement of the 
value of the property to be sold has been made in the 
sale proclamation, which is calculated to mislead bidders and 
to prevent them from offering adequate prices or from bidding 
at all, and the sale has thus resulted in a price altogether inade- 
quate, such mis-statement must be freated as a material irregu- 
larity in publishing "or conducting the, sale, and the special 
remedy provided in section 311 becomes applicable. In that 
case, their Lordships further observed that the disproportion 
between the revenue and the value assigned, might excite 
suspicion of something wrong with the title and in this way 
deter biddings. This remark is well applicable to the facts of 
the present litigation, where the amount of Government revenue 
(1) (1898) I. L. B. 20 All. 412. 
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was correctly stated, and the estimated value of the property 
was mentioned at a disproportionately low figure. In our 
opinion, this ground by itself is sufficient to justify the reversal 
of the sale. 

The second ground urged on behalf of the petitioner, raises 
the question of the actual service of the sale proclamation. The 
learned Subordinate Judge has found that the allegation of 
the decree-holders that the sale was duly proclaimed in all the 
villages where the properties are situated, is untrue; that as a mat- 
ter of fact, the sale was proclaimed in five villages only, namely, 
Betua, Alamatpore, Naldigi, Hazipore, and Daulatpore, but not in 
the three other villages, Kachia, Daudpore and Tataria. T'he learned 
vakil for the appellant has contended that the proclamation must 
accordingly be deemed irregular, but there is,in our opinion, 
not much force in this contention. No doubt, under section 289 
of the Code of 1882, as it originally stood, it had been ruled in 
the case of Tripura Sundari v. Durga Churn Pal (1), that where 
distinct properties were attached, there must be a separate pro- 
clamation for each property ; but in the case of Pedro Antonio 
De Penha v, Falbhoy (2), it was held, that where a property is 
divided into several parcels, it is not necessary to make separate 
proclamation for each lot, unless they are at such a distance that 
there is no moral certainty of communication to persons on or 
interested in the one, of whatis publicly done on the other. 
Since these decisions, however, the section has been amended 
by section 21 of Act VII of 1888, by which the words “ on the 
spot where the property is attached," were repealed. Besides, 
as pointed out in thecase of J'argernath Sahar v. Dip Rant 
Koer (3), omission to publish a separate sale proclamation on 
each property, would merely amount to an irregularity, which 
would not necessarily vitiate the sale. The only reasonable rule on 
the subject, which can be adopted, is that there need not be Separate 
proclamation in each village unless proper notice of the sale could 
not otherwise be given. In the case before us, the evidence as 
to the distances of the several villages from one another, is in- 
conclusive, and it is impossible for us to hold that there ought 
to have been a separate proclamation in each village. The 
learned vakil for the appellant has, however, further contended 
that the evidence as to the service of sale proclamation in five 


' of the villages, is unreliable. This contention, is, in our opinion 
1 


(1) (18347 I, L. R, 11 Cale 74, (2) (1887) I. L. R. 12 Bom. 868. 
(8) (1895) I. L. B. 22 Gale, 871, 
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atthe price fixed by them, but the properties would not be 
sold at a price Igss than the price mentioned in the petition of 
the decree-holders, and the other properties might be sold for 
prices not less than those stated in the decree-holders’ application. 
Bids were then taken in respect of all the properties. The 
bidders, besides the decree-holders, were two persons, Guru 
Charan and Janakinath, and also Abani Mohan Banerjee, the 
pleader for the judgment-debtors. The Nazir then put up the 
matter before the Subordinate Judge with a recommendation, 
that excepting the first four lots, the bids for the others might 
be accepted, as the decree-holders had declined to bid at the 
upset value of the first two, and desired to offer a higher bid for 
the third and fourth. Later on in the day, under verbal orders 
of the Court, all the properties were put up for sale again. Mean- 
while, Janaki Nath appears to have left the Court, and there is 
evidence to show that the impression was created, after what had 
taken place in the earliar part of the day, that the properties 
would not be sold on that day. Thereis some evidence also to 
show that at least one intending bidder had left after 4 o'clock. 
As a matter of fact, the sale took place after 5 P.M., with the 
result, that for most of the properties, the only bids offered were 
on behalf of the decree-holders. Guru Charan offered bids for 
two lots, and Abani Mohan was unsuccessful in the bids he offered 
for four others. In our opinion, itis fairly clear that the sale 
was not conducted in the regular manner. Some confusion at the 
initial stage was created by the action of the decree-holders, who 
declined to bid for the first two properties (although they had 
obtained leave to do so), upon the allegation that they were under 
diluvion ; there was obviously an interruption ; an application 
was made to the Court, with what result, cannot be precisely 
ascertained ; the bidding was resumed, but the sale was not 
concluded, on the termination of the first biddings ; the bids were 
resumed very late in tbe day, after an impression had been not 
unnaturally created that the sale would not be concluded on that 
day. Under such circumstances, the inference may reasonably 
be drawn that the gubstantial injury suffered by the judgment- 
debtors is, in some measure at least, traceable to the irregular 
manner in which the sale was conducted. This by itself would, 
in our opinion, be ample ground for reversal of the sale. It 
is worthy of remark that as the decree-holders themselves, one of 
whom was a pleader of the Court in which the sale took place,” 
managed to purchase the properties for a comparatively small 
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sum, no question obviously arises for examination as to what Orvir, 

the position might have been, if the properties had passed into - 1910. 

the hands of a dona fide purchaser for valué without notice. agit 
g : i A R 3 Basanta Kumari 

The only point which remains for consideration, arises from Guha 


the suggestion, somewhat faintly made by the respondents 
decree-holders, that no objection on the ground of irregularity 
or illegality is open to the judgment-debtors, as they had Mookerjee, J. 
waived all such objections by their petition of the zoth May M 
1907. Itisto be remarked, in the first place, that no such 

ground was urged in the Court below, where the petition men- 

tioned was relied upon as merely containing an admission of 

service, and naturally the evidence has not been directed to 

elucidate any possible question of waiver, which is a mixed 

question of fact and Jaw. It is clear, however, that no question 

of waiver was raised, because it could not have been raised with 

any chance ofsuccess. The learned vakil for the respondents 

in this Court, relied upon the cases of Giridhari Singh 

v. Hurdeo Narain (1), Raja Thakur v. Ananta Ram (2) 

and Noorul Hossein v. Omatool Fatima (3) to show that 

where judgment-debtors have waived their right, to question 

the validity of a sale, they are not entitled to impeach the 

sale on grounds they have expressly waived. This doctrine 

is perfectly sound, but it has no application to the circumstances 

of the present case. Let us assume for a moment tbat by their 

petition of the 2oth May 1907, the judgment-debtors agreed to 

waive all objections to the sale if it took place on the 22nd of 

July, or on any other date that might be fixed according to 

the practice of the Court, that is, practice in the matter of 

holding sales in execution cases in the different Courts at the 

station one after another. The sale however did not take place 

on the 22nd July, nor on any other date fixed according to the 

practice of the Court. On the 22nd July, as we have already 

stated, the judgment-debtors again applied for adjournment, and 

offered to waive all objections to the sale, if it took place on the 

29th July; if this application had been granted, there might 

perhaps have been some room for the contention that the judg- 
ment-debtors had waived their objection to the sale on the 

ground of irregularity. The application, however, was refused. 

Obviously, therefore, the offer of the judgment-debtors to 

waive any possible objection was not accepted. There was 
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consequently no waiver which could estop them from attacking 
the validity of the sale. As pointed out by this Court in the case 
of Chandanbala v." Probodh Chandra (1), an agreement of this 
description entered into by the parties is valid and operative 
only when sanctioned by the Court; where the Court with- 
holds its assent and declines to pass an order on thebasis of the 
agreement of the parties, the matter isset free, and the judg- 
ment-debtors cannot be regarded as bound by the offer which 
they had made. Apart from this aspect of the matter, however, 
we may observe that if the question of waiver had been raised 
at the earliest possible stage of the proceedings and evidence 
had been directed to its elucidation, two questions would re- 
quire consideration, namely, frst, what were precisely the rights 
waived by the judgment-debtors by their application of the 
20th May 1907, and, secondly, if it was a waiver of all possible 
grounds of objection, whether an agreement to waive all the 
rights of a person to seek the protection of a Court of justice 
against fraud upon the process of the Court itself, would at all be 
enforced. The decision of this Court in the cases of Preo Lal 
Paul v. Radhika Prosad (2) and Bhikari Misra v. Rani 
Surjamoni (3) show that any application by a judgment-debtor 
alleged to constitute a waiver of his right to question the validity 
of a sale, will be narrowly scrutinized, and such rights only 
will be taken to have been waived as were within the knowledge 
of the judgment-debtor at the time and were expressly aban- 
doned. Again, the decision of this Court in the cases of 
Dhanukdhari Singh v. Nathunt Sahu (4) and Ambika Prasad v. 
Wahttwell (5), shows that there may be circumstances under 
which a plea of waiver would not be entertained by a Court 
of justice, as contrary to public policy. In any event, as a 
question of waiver is a mixed question of fact and law, it ought 
not to be allowed to be raised at a late stage of the proceedings. 
The plea of waiver, if entertaingl and allowed to prevail, shuts 
out an enquiry into the tsruth, and such a course ought not to 
be adopted to the prejudice ofthe judgment-debtors until they 
have been afforded ample opportunity to rebut it. The reason- 
ableness of this view is emphasised in the present case by the: 
circumstance that the application alleged to constitute waiver, 
was presented by a pleader on behalf of a purdanashin lady, 

(1) (1909) 9 O, L. J, 251 (285), I. L. R. 86 Cale. 482. 

(3) (1901) 6 O. W. N, 42. (4) (1907) 60, L. J, 02. 

(3j (1901) 6 O. W, N. 48. (6) (1907) 6 O. L, J. 111. 
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and we have no information as to. whether this was done with 
her knowledge or authority. Jt is manifest that a full investiga- 
tion into facts would be necessary befose we could deal 
adequately with the plea of waiver suggested for the first time 
in this Court. We must consequently overrule the contention 
of the respondents, that the judgment-debtors are precluded 
from assailing the validity of the sale. Upon an examination 
of the whole case, we feel no doubt whatever that properties of 
considerable value have passed into the hands of the decree- 
-holders in these proceedings, which have not been conducted 
with any approach to regularity, and it is a matter for surprise 
that the Subordinate Judge’ should have ‘confirmed the sale in 
the manner he has done. 

The result is, that this appeal must be allowed and the sale 
reversed. The appellant is entitled to her costs, both here and 
in the Court below. We assess the hearing fee in this Court at 
ten gold mohurs. 

A. T. M. Appeal allowed, 
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to receive certain arrears of rent from the defendant ; the defen- 
dant was unable to pay cash and gave instead a bond for the 
amount ofthe arrear, The Raja then died and the plaintiff 
succeeded to the Raj which is an impartible estate. The plaintiff 
brought this suit on the bond and the defendant did not contest 
the suit, but objected that the suit could not be maintained as 
the plaintiff had not taken a certificate of succession. The 
plaintiff was given some time for filing a certificate but the 
plaintiff did not file one and the suit was dismissed. On appeal 
by the plaintiff the learned District Judge has at his request 
made this Reference to us as to whether a certificate of succession 
was necessary in this case, his own opinion being in favour of 
the affirmative. It is contended by the plaintiff before us -that 
as his family is governed by the Mitakshara Law, he succeeded 
by right of survivorship to the estate of which the bond in dis- 
pute is a part and he was therefore not bound to produce a certi- 
ficate before he could get a decree. The learned senior Govern- 
ment pleader has appeared for the Crown to support the opinion 
of the lower Courts. 

Section 4 of the Succession Certificate Act, VII of 1889, pro- 
vides that “no Court shall pass a decree against a debtor of a 
deceased person for payment of his debt to a person claiming to 
be entitled to the effects of the deceased person, etc.” The 
question therefore that requires decision is whether the money 
in suit can be called “ the effects of the deceased person." The 
necessity for the certificate upon the plain language of the Act 
depends upon the question " whether the debt was part of the 
effects of the deceased or was in its nature a family debt and 
therefore family property." “It is confined to the case in which 
the claim is to the effects of the deceased and not to family pro- 
perty, where the claim is by right of survivorship etc." Per Ser- 
gent C. J. in ¥agmohandas v. Allen (1). The same view has been 
followed in our Court. Beejraj v. Bhytropersaud (2), Bissen Chand 
v. Chatrapat, (3.) It is not dÉnied that if the case were one of an 
ordinary joint family governed by the Mitakshara Law, no certi- 
ficate would be required. The whole difference here is said to con- 
sist in the fact that the estate is an impartible Raj governed by the 
rule of primogeniture. As regards the nature of property in 
an impartible Raj, the Privy Council in the Sivaganga case (4) 


(1) (1894) I. L. R, I9 Bom. 388. (8) (1805) lO. W. N. 32 
(2) (1896) I. L. R. 93 Cal, 912. (4) (1868)9 M.I.A 5689. 
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said: “ If the zemindar at the time of his death and his nephews 
were members of an undivided Hindu family gnd the zemindary 
though impartible, was part of the common family property, one 
of the nephews was entitled to succeed to it on the death of his 
uncle.” Again in the case of Sree Rajah Yanumula Venkayamak v. 
Sree Rajah Yanumula Boochta Vankondora (1), the same august 
tribunal said : “ Their Lordships are of opinion that the estate 
was in its inception part of the common family property though 
impartible and therefore with certain qualification enjoyable 
by only one member of the family at the time." Succession to 
such estates has always been determined by the rule of survivor- 
ship ; see JVaragunty Lutchmeedavamah v. Vengama Naidoo (2). 
The Ramgarh case (3): Choudhri Chintamun Singh v. Mt. 
Nowlakka Koer (4), Stvagnana Tevar v. Periasami Chetti (5), 
Raja Rupsing v. Rani Batsun (6) and Doorga Prosad Singh v. 
Doorga Konwart (7) “An? ancestral estate even though 
impartible is not the separate property of the single 
member upon whom it devolves so long as the family is 
joint." Per Sir Barnes Peacock in Raja Rupsing’s case. “ The 
impartibility of the property does not destroy its nature as joint 
family property, or render it the separate estate of the last holder 
so as to destroy the right of another member of the joint family 
to succeed to it upon his death in preference to those who would 
be his heirs if the property were separate." er Sir Barnes 
Peacock in Doorga Prosad Singh v. Doorga Konwar (8). In this 
state of the law, their Lordships had to decide in the case of 
Sartaj Kceri v. Deora? Koeri (9), the question whether the ison 
and successor in an impartible estate has any right to impeach 
an alienation made by his father the last incumbent of the Raj. 
Their Lordship held that this particular question did not arise 
in the above case and the remarks as tothe property being 
joint property of the family must be understood with reference 
to the question which was before their Lordships in those cases. 
On the particular question in that case thty held that the aliena- 
tion was quite valid unless any custom to the contrary could be 
proved. Their Lordships said: “The property in the paternal 
or ancestral estate acquired by birth under the Mitakshara law is 
so connected with the right to a partition that it does not exist 
where there is no right to it": again “though an impartible 
, @ (1870) 18 Moo. I. A. 833(889). (4) (1875) L. R. 2 I. A. 268. 


< .(2) (1861) 9 Moo. I A. 66, (5) (1878) L. R. 5 I. A. 61: I L. R. 1 Mad. 312. 


(8) (1872) 1 W. B. 316. (6) (1884) L. R 11 I. A. 149—1I. L. R. 7 All. 1, 
(7) (1878) L. B, 6 1. A. 149, I. L. R. 4 Cal. 190. 
(8) (1878) L.L.R.4 Cal. 196(201). (9) (1887) D. B. 15 I, A. 5 
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Ovin. estate may be for some purposes spoken of as joint family 
1910. property, the coparcenary in it which under the Mitakshara law 
— 


Guru Prosad Singh 19 Created by birth does not exist.” Notwithstanding this view 
PK S of their Lordships however as to the right of any particular 
-— incumbent of an impartible estate it has always been held in 
conformity with the previous rulings of their Lordships that 
the rule of succession is by survivorship. Fogendra Bhupatt v. 
Nityanand Man Sing (1), Kali Krishna Sarkar v. Raghunath 
Deb (2). It is true that in the Full Bench case of Amar Chandra 
Kundu v. Sebak Chand Choudhury (3, a Mitakshara son was 
held to bea legal representative of his father within the meaning 
of section 234 of the old Civil Procedure Code for the purpose 
of working out an execution against him of a decree obtained 
against his father, but that is a question of procedure and does 
not take away from the substantive law that the son succeeds 
by the rule of survivorship. In any case he does not succeed as 
an heir to the effects of the deceased. He succeeds by right of 
survivorship although his other rights under the law were in 
abeyance during the lifetime of the last incumbent on account of 
the peculiar nature and incidents of the property in question. 
He is not therefore bound to produce a succession certificate 
before he can obtain a decree. The suit must therefore be 
decreed with costs of the first Court only against the defendant 
asin an exparte case. We may add that our judgment proceeds 
on the assumption that the family is governed by the Mitakshara 
law as applicable to impartible estates. 
A. T. M. Suit decreed, 


(1) (1890) I. L. R. 18 Calc, 15. — (2) (1908) 1. L. B. 81 Oalc. 224, 
(8) (1907) 5 O. L, J, 491; I. L., R, 34 Oalo. 642, 
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the part of the deoree-holders a waiver of their right to eaforee the terms of. 


the deoree by reason of the first default, are (1) whether the payment which 
has been made may be treated as a valuable consideration for the renunciation 
or abandonment on the part of the deoree-holder ; and (2) whether the execu- 
tion-oreditor has by his act intentionally caused the other to believe that the 
payment was received in satisfaction of the obligation and whether the parties 
have acted on that beliaf. 

The question of waiver is a mixed question of law and fact. 


Kashiram v. Pandu (1) followed, 


Appeal by the Judgment-debtors. 

Application for execution of mortgage-decree. 

The facts of the case and arguments appear sufficiently from 
the judgment. 

Babu Gunada Charan Sen for the Appellant. 


Babus Foges Chunder Roy and Prokas Chander Mosumdar 
for the Respondents. 


The judgment of the Goss was delivered by 


Mookerjee J.—We are invited in this appeal to set aside 
an order by which the Court below has directed execution to 
proceed on the basis of a mortgage-decree made on the 3rd June 
1898. The sole point in controversy between the parties is, 
whether the payments admittedly made by the judgment-debtor 
amounted in law to a satisfaction of the decree. The decree 
was made by consent for Rs. 836 payable in nine annual instal: 
ments. The first eight instalments were for Rs. 93 each and the 
last for Rs. 92. The sums were to be paid on the -12th February 
of each year from 1899 to 1907. The first and second instalments 
were paid in time. The third instalment was not paid, and the 
question arises whether under the terms of the decree the 
decree-holders did not become entitled to realise the whole of 


the judgment-debt. The decree was in these terms: “The suit 


is decreed in accordance with the solenamah for Rs. 836. The 
-defendants do pay to the plaintiffs the above sum in instalments 
specified in tht schedule. If default is made in the payment of 
any instalment, the decree-holders will be entitled to realise the 
whole sum with interest at the rate of 12 per cent. per annum, 
and such sum may be realised by the ‘sale of the mortgaged 
properties." After the first default, an application for execution 
was made on the 4th March 1901, This is not on the record 


‘and we have not been informed whether the application was 


for the recovery of the whole sum due, The application, 
(1) (1902) I. L, B, 27 Bom, 1, s 
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however, was dismissed for non-prosecution on the 26th March 
following. On the 12th February 1902, the judgment-debtor 
deposited in Court*the sum due for the instalment of the previous 
year with interest thereon as also the sum due for the year 1902. 
On the 3oth April 1902 the decree-holders took out the sums 
deposited. In the following year 1903, the instalment was 
deposited in time. On the 12th February 1904 the amount due 
for that year was deposited. This was followed by an applica- 
tion for execution on the 4th March, which was dismissed for 
non-prosecution on the 6th August. On the rsth September 
1904, the decree-holders withdrew the sum which had been 
deposited on the r2th February 1904. On the 8th February 
1905 the judgment-debtors applied for leave to deposit the instal- 
ment due for that year. This application was granted and the 
deposit was made on the 11th February 1905. The sum so 
deposited was taken out by the decree-holders on the 17th April 
following. The sum due for 1906 was deposited on the rath 
February 1906 and was taken out by the decree-holders on the 
17th August. The last instalment was deposited on the 23rd 
January 1908, but we are not informed whether this has been 
taken out by the decree-holders. On the ard January 1908, they 
filed an application for execution which is the foundation of the 
present proceedings. They prayed for recovery of Rs. 341-6 
on the ground that as default had been made in payment of the 
third instalment, the whole of the judgment-debt had become 
recoverable with interest at 12 per cent. per annum, that the 
subsequent payments must consequently be treated as part pay- 
ments in satisfaction of the decree, and that consequently there 
was a large sum due on account of interest. The judgment- 
debtors resisted the application on two grounds: frsé, that 
the sums paid had been accepted by the decree-holders in satis- 
faction of the different instalments inspite of the default in 
payment of the third instalment ; ; and, secondly, that the applica- 
tion was barred by limitation. The Cóurt of*first instance 
found in favour of the "judgment- -debtors upon both the points, 
and dismissed the application for execution. Upon appeal, the 
learned Subordinate Jüdge has set aside this decision. He has 
held that the application is not barred by limitation by reason 
of the acknowledgment contained in the application of the 8th 
February 1905. He has also held that the acceptance of the 
sum deposited on account of the overdue instalment did not 
constitute a waiver of the right of the- decree-holders, and 


we 
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that they are accordingly entitled to realise the whole sum with 
interest from the date of the first default. We are invited in 
this appeal to discharge the order of the Subordinate Judge on 
the ground that he has taken an erroneous view of the question 
of waiver as also of limitation. In our opinion, itis needless to 
examine the objection of limitation, because the appellant is 
clearly entitled to succeed on the ground that there was-a 
waiver on the part of the decree-holders of their right to 
enforce the terms of the decree on the occasion of the 
first: default. : 

Tt may be observed, in the first place, that on the occasion 
of every deposit made by the judgment-debtors, it was ex- 
pressly stated in their application that the deposit was made 
on account of a specified instalment. We shall take the first 
application which was presented after the default, namely, the 
application of the rath February 1902. In this petition, the 
judgment-debtors stated that the instalment for the previous 
year had been paid out of Court to the decree-holders, but as they 
had fraudulently omitted to certify payment to the Court, it 
was necessary to pay the sum again into Court and that conse- 
quently the judgment-debtors were about to deposit Rs. 93 on 
account of the instalment for 19or with interest thereon for one 
year amounting to Rs. 11-2 as. as also Rs. 93, the amount due for 
the instalment for 1902. The sum so deposited was taken out 
by the decree-holders on the 3oth April 1902. At the time 
when the sum was paid out to the decree-holders,an order was 
recorded to the effect that payments had been made on account 
of the instalments for 1901 and 1902. It is not necessary for our 
present purpose to set out in detail the circumstances in connec- 
tion with the subsequent deposits. It is sufficient to observe that 
on each of these occasions a petition was presented by the 
judgment-debtors specifying the particular instalment in respect 
of which the payment was made, and an order was recorded by 
the Court to*the effect that the money had been deposited for 
such instalment. It must be assumed, therefore, that the decree- 
holders with full knowledge of the circumstances under which 
the different deposits had been made by 'the judgment-debtors 
‘accepted payment of the money. The question arises, under these 
‘circumstances, whether there has been on the part of the decree- 
*holders a waiver of their right to enforce the terms of the decree 


*- by reason of the first default, Reliance has been placed on behalf 


of the judgment-debtors upon the cases of Girindra Mohan Roy 
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Chowdhry v. Bocka Das (1), Jadab Chandra Bakshi v. Bhasrab 
Chandra Chuckerbutty (2) and Kashiram v. Pandu (3). On behalf 
of the respondents reference has been made to the decision of 
this Court in the case of Hurri Pershad Chowdhry v. Nasib 
Singh (4). It has further been suggested that the question is one 
of fact and that it is not competent to this Court to examine in 
second appeal the propriety of the conclusion of the learned 
Subordinate Judge. For the solution of the question raised, it is 
not necessary to examine the various decisions of this Court 
which may be difficult to reconcile and which are all analysed 
in the case of Girindra Mohan Roy Chowdhry v. Bocha Das (1). 
It is sufficient for our present purpose to refer to the decision 
of a Full Bench of the Bombay High Court in Kashiram v. 
Pandu (3) where the principle applicable to cases of this 
description was lucidly set forth by Sir Lawrence Jenkins C. J., 
as follows: “The true view appears to me to be, that though 
there may be a failure to pay punctually under au instalment 
decree, still the subsequent conduct of the parties may preclude 


. either of them from afterwards asserting that payment was not 


made regularly and in satisfaction of the obligation under the 
decree." In support of this view, reference was made to the 
observations in the cases of Norton v. Wood (5) and Thompson v. 
Hudson (6). In the first of these cases, Lord Lyndhurst said ; 
“The question whether payment of interest, tendered after it is 
«due and accepted by the creditor, is or is not a regular payment, 
is one which at law would be left to the jury. As to the 
construction to be put upon the memorandum, I agree with the 
Vice-Chancellor, and then the only remaining question will 
.be, whether this amounts to a regular payment of the interest. 
I think, if money if tendered after the period when it becomes 
-due and the person to whom it has been due does not see fit 
.to refuse it, it is a waiver of the objection ; it must be taken 
as a regular payment if the person receives it the day after 
without making any objection.” In tlte second case, Lord 
-Hatherley observed as follows: “It is simply that, upon one 
of theconditions being breken, a concession is made in respect 
of that one conditiodf, with regard to which theappellants could 
never again insist upon their complete rights." In other words, 
-the real test is to determine whether there has been a renuncia- 
tion or an abandonment of a right by the execution-creditor, 


(1) (1909; 890. L. J, 226. (4) (1894) I. L. R. 21 Oale, 512, 
(2) (1904) I. L R. 81 Cale. 207. (5) (1829) 1 R, and M. 178, 
(3) (1902) I. L R.27 Bom.l, (6) (1868) L B4H L, 1. 
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Whether there has been such a renunciation or not must 
be determined by a reference to the circumstances of each 
case. But two useful tests may be applied. In the frst place, 
we may examine whether the payment which has been made 
may be treated as a valuable consideration for the renun- 
ciation or abandonment on the part of the decree-holder ; 
secondly, we may consider whether the execution-creditor 
has by his act intentionally caused the other to believe that 
the payment was received in satisfaction of the obligation and 
whether the parties have acted on that belief, because if they 
have done so, they cannot afterwards question their legality. In 
the case before us, both the tests point to a conclusion in favour 
of the appellants. The judgment-debtors, when they deposited 
the overdue instalment on the 12th February 1902, paid not only 
the sum due but also the interest due thereon at the rate specified 
in the.decree. It is further clear that although they repeatedly, 
on subsequent occasions, deposited money in Court on the allega- 
tion that the payments were made in satisfaction of certain speci- 
fied instalments, the decree-holders withdrew the sums after 
orders had been made to the effect that the payments had been 


made in satisfaction of the instalments specified. It is im-, 


possible to hold, under these circumstances, that it is open to the 
decree-holders subsequently to turn round and contend that the 
payments were made only on account and in part satisfaction of 
the decree, and that they are entitled to claim interest upon the 
entire judgment-debt. It might have been open to them, 
on the occasion of the first deposit after default, to contend that 
they were not bound to accept the payment on the condition on 
which it had been made. If they had resisted the payment on 
that ground, there would have been an adjudication, and it is con- 
ceivable that in the event of a decision favourable to the decree- 
holders, the judgment-debtors might have repaid the whole of 
the judgment;debt with such interest as was then due. The 
conduct of the decree-holders, however, lulled the judgment- 
debtors into a sense of security. They proceeded on the assump- 
tion that the decree-holders had waived the default and accepted 
the deposit, and they continued to make from time to time other 
deposits in satisfaction of the subsequent instalments. It does not 
lie in the mouth of the decree-holders now to contend that they 
accepted the payments on an entirely different footing. But the 
learned vakil for the respondents has contended that a mere 
omission to sue does not constitute waiver. This has not been 
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disputed by the appellants who have, however, relied upon the 
authority of the,cases of Hurri Pershad Chowdhry v. Nasib 
Singh (1) and ¥adab Chandra Bakshi v. Bhatrab Chandra 
Chuckerbutty (2), to show that although mere omission to sue may 
not constitute waiver, the acceptance of an overdue instalment by 
acreditor may constitute a waiver of his right to recover the entire 
debt due on account of the default, but the fact that he has done 
so may not prejudice his right to declare the whole debt to be 
due on a subsequent occurrence of a similar default in the pay- 
ment of interest. It is clear therefore that the view taken by the 
learned Subordinate Judge cannot be supported, 

The learned vakil for the respondents has, as a last resort, 
suggested that it is not competent to this Court to interfere with 
the conclusion of the learned Subordinate Judge as it is one of 
fact. In answerto this argument, it is sufficient to refer to the 
observations of Sir Lawrence Jenkins, C. J., in the case of Xaski- 
ram v. Pandu (3), where the learned Chief Justice observed as 
follows : * Notwithstanding that it isa second appeal, the Court 
is entitled to hold that there has been a waiver, for it isa mixed 
question of law and fact that is involved." 

The result, therefore, is that this appeal must be allowed, the 


order of the Courts below discharged, and that of the Court of 


first instance restored. The application for execution is dis- 
missed with costs throughout. We assess the hearing fee in this 
Court at five gold mohurs. 


A. T. M, Appeal allowed. 


(1) (1894) I. L. R. 21 Calo. 542. — (2) (1904) I. L. R. 81 Calc. 297. 
(8) (1902) I. b. R 27 Bom, 1. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnauf. 
KRISHNA CHANDRA BASU 


e 
e vU 


MOHENDRA NATH BASU." 


Covenant—Oonstruction of Road and Public Works Oesses as levied at present” 
—Reraluation—Increased cesses payable by whom. 


Where the lessors agreed with the tenants that the latter were to pay, in 
addition to the fixed rent, Rond and Public Works Cesses at half anna per 


* Appeal from Appellate Decree No. 40 of 1908, against the dcciee of O P. 
Beachcroft, Esq., District Judge of 24-Pergannas, daied the 2nd September, 
1907, affrming that of Babu Pankaj] Kumar Chatterjee, Mund of Alipore, 
dated the 81st October, 1906, 


a 
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rupee, a8 was levied at the time, according to the instalments given at the 
foot of the instrument. 

Heid, that the lessees were to pay Road and Public Works Cesses at 
half anna per rupee as was levied in accordance with the statutory provisions 
on the subject and that the effect of the covenant was not to impose the 
liability for any additional cesses upon the landlords. 

Appeal by the Plaintiffs. 


Suit for recovery of rent with cesses and damages. 


The facts of the case and arguments appear sufficiently from 
the judgment. 

Dr, Rash Behary Ghose and Babu Hart Charan Sarkel for 
the Appellants. 

Babus Nilmadhub Bose and Hara Prasad Chatterjee for the 
Respondents. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for recovery of arrears of rent with cesses and dam- 
ages, from the defendants, who are tenure-holders under them, 
under a lease granted in their favour on the 17th August 1892. 
The sole question in controversy between the parties relates to 
the liability of the tenants defendants to pay cesses to the land- 
lords appellants. The covenant in the lease which bears upon 
this matter is in the following terms: “ I shall never be com- 
petent to claim any enhancement in any way upon the said fixed 
amount of jama, that is Rs. 500 a year at a certain prescribed rate. 
But you shall pay in addition to the said fixed jama, Road and 
Public Works cesses at half anna per rupee as is levied at present 
according to the instalments given at foot. Besides, you as 
mourasi mukararidars shall be bound according to law to pay any 
other kind of cess or tax that Government may hereafter impose and 
you shall continue to pay the same separately in addition to the 
fixed jama." The instalments mentioned are specified in a 
schedule in which the following statement occurs: “The fixed 
jama of Rs. 509 or môre or less as may be assessed upon measure- 
ment according to the terms of this pottah and Road and Public 
Works cesses at half anna per rupee. A two-thirds share of the 
same isto be paidin the month of Pou’ and one-third in the 
month of Falgun.” The contention on behalf of the plaintiffs is 
that as since the grant of the lease there has been a revaluation 
of the land comprised in the tenure under the provisions of the 
Cess Act of 1880, the tenants are liable to pay, as cesses the amount 
calculated upon the valuation, not as it stood at the time of the 
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contract but asit stands altered and increased at the present 
time. The contention on behalf of the defendants is that the 
tenants are liable tb pay the cesses upon the valuation as it stood 
at the time of the grant of the lease and that the additional bur- 
den imposed by way of increased cesses on account ef revaluation 
must be borne by the landlords. 

The Courts below have accepted the contention of the defen- 
dants and have dismissed the suit of the plaintiffs. In our opinion, 
the view taken by the Courts below cannot be supported. The 
covenant to which reference has been made is capable of one of 
two interpretations. It either provides for the payment by the 
tenants of cesses in accordance with the provisions of the Cess Act, 
or it does not contemplate and provide for the contingency which 
has happened. In ouropinion, the first of these interpretations is 
the correct one. The lessors agreed with the tenants that the 
latter were to pay, in addition to the fixed rent, Road and Public 
Works cesses at half anna per rupee, as was levied at the time, 
according to the instalments given at the foot of the instrument. 
There has been some discussion before us as to the precise mean- 
ing of the words “ Road and Public Works cesses at half anna 
per rupee as is levied at present.” The learned vakil for the 
respondents has suggested that this means, “levied according 
to the terms of the contract.” This interpretation is clearly 
inadmissible, because before the lease was granted no cesses 
admittedly were or could be levied. The obvious interpretation 
of the expression in question is that the lessees were to pay Road 
and Public Works cesses at half anna per rupee as is levied in 
accordance with the statutory provisions on the subject. If this 
interpretation is adopted, the defence of the defendants entirely 
fails, because if the lessees undertake the liability to pay the 
cesses at half anna per rupee according to the statutory provi- 
sions on the subject, in the event of revaluation, the increased 
cesses would be payable by them. If,on the other hand, the 
second interpretation is adopted, namely, tHat the parties did not 
anticipate the contingency which has happened and did not 
make any provision for the same, it is clear, according to the 
decision of this Court In the case of Mahkanand Sahaty. Mussa- 
mat Sayedunissa Bibi (1) that the provisions of the statute must 
be enforced. In either view, therefore, the plaintiffs are entitled 
to the cesses claimed by them. The learned vakil for the 


(1) (1907) 8 O. L J. 525, 12 0. W. N, 164. 
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respondents has, however, suggested that the effect of this coven- 
ant was to impose the liability for any additional cesses upon 
the landlords. In our opinion, there is no foundation for this 
contention. Inthe first place, it cannot be disputed that the 
covenant in ‘question does not expressly lay down that if the 
amount of cesses was increased by reason of the revaluation of 
the lands, the additional burden would be borne by the landlords. 
In the second place, an interpretation of this character would 
beso obviously unreasonable and so manifestly detrimental to 
the interest of the landlords, that no Court would accept it, 
unless the covenant was incapable of rational interpretation in 
any other manner. The learned vakil for the respondents has 
further suggested that the agreement between the parties was 
that cesses at half an anna per rupee should be levied upon the 
amount of rent payable, that is, the fixed jama. In our opinion, 
this contention also is not well-founded. But if it were well- 
founded, the defence of the defendants would be equally ground- 
less, because taking all the terms of the lease together, there was 
a provision that what was described as fixed jama was variable 
according to the area. If, therefore, the agreement between the 
parties was that the cess would be in proportion to the jama; if 
the jama was varied by reason of alteration in the area, the 
amount payable as cesses would also have to be varied. Thus, 
from whatever point of view the case may be considered, the 
defence is obviously unsustainable. We may add that there was 
no dispute in the Courts below that if the defendants are liable 
for the additional cesses, the amount claimed is not excessive, 
In fact, it appears that if a calculation were made according to 
the provisions of section 41 of the Cess Act, the amount realis- 
able by the plaintiffs as cesses under the terms of the contract as 
we interpret them, would be in excess of the amount actually 
claimed. That, however, is a matter with which we are not 
now concerned. . . 

The resultis that this appeal is allowed, the decrees made 
by the Courts below are discharged, and the suit is decreed with 
costs in all the Courts, è 
A. T. M. Appeal allowed : Suit decreed, 
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CIVIL RULE. 





Before Mr. Fustice Caspersz and Mr. Fustice Doss. > 
JOY NARAIN JANA 
Oi, ° v. . 
1908. UPENDRA NARAIN RAY.* 
D gambari 4, 15, Sanction to prossonte— High Court — Prooedure to be observed. 


— 


In an application for revocation of sanction granted by the lower Oourt, 
the High Court is competent to exercise tha broad ani general powers granted 
under seotlon 193 of the Code of Orlminal Procedure, whether the application 
be regarded as one under section 439 of the Oode of Oriminal Procedure or one 
under seotion 622 of the Code of Oivil Procedure of 1882 The High Court 
must satisfy itself that the case isone in which the sanction was not merely 
fitly acoorded but acoorded w ith due regard to the prooedure which, in the 
Interest of the acoused persou ought to be observed 


Petition by Dafendant under section 439 of the Code of Cri- 
minal Procedure and under section 622 of the Code of Civil Proce- 
dure of 1882. 

Application for sanction to prosecute. 


The material facts and arguments appear from the judgment. 
Babus Mohendra Nath Roy and Hari Bhusan Mukerji for 
the Petitioner. 


Babus Ram Chunder Mazumdar and Fyotts Chunder Hasra 
for the Opposite Party. 


The judgment of the Court was as follows : 


This is a Rule calling on the District Judge of Midnapore 
and onthe opposite party to show cause why the order of the 
Munsiff sanctioning the prosecution of the petitioner should not 
be set aside. 

The Munsiff of Contai observed that the opposite party the 
petitioner before us had denied a certain so/enama in his evidence, 
but that it was shown that the solenama was entered into, 
and that the pleader for the opposite party had signed it. He 
thought it was a fit case in which sanction to prosecute the peti- 
tioner should be accorded. This view was affirmed on appeal by 
the District Judge. The petitioner then moved this Court, as 
appears, under section'439 of the Criminal Procedure Code, but, in 
the exercise of its Civil Revisional Jurisdiction, the Rule was issued 
not on the District Magistrate but on the District Judge. 

* Qivil Rule No. 8291 of 1908, against the order of E. E, Forrester, Esq., 


Distmct Judge of Midnapur, dated the 25th July 1908, affirming that of Babu —.. 
B, K, Ghose, Third Munsiff of Contai, dated the llth April, 1908. 


LA 
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Having regard to the established practice of this Court, we 
think that whether the application be regarded as one under sec- 
tion 439 of the Criminal Procedure Code, or one' under section 622 
of the Civil Procedure Code, it is competent to us to exercise the 
broad and general powers applicable, in matters of this kind, under 
section 195 of the Criminal Procedure Code. We are, in effect, 
sitting in second appeal with regard to this question of sanction, 
and we have to satisfy ourselves that it is really a case in which 
the sanction was not merely fitly accorded but accorded with 
due regard to the procedure which in the interests of the accused 
person, ought to be observed. 

It appears that the petitioner has been prosecuted for deny- 
ing a certain solenama. The solenama was never shown to him 
in the course of his deposition. It is possible that if he had seen 
the solenama, he might have recognised it, and might have ad- 
mitted it. Moreover, the order complained of does not specify, 
with sufficient precision, when the offence was committed and the 
other particulars which are ordinarily given in orders for sanction 
under section 195 of the Criminal Procedure Code. "Without dis- 
cussing the recent cases of Zabibar Rahaman v. Khoda Bux (1) 
and Girija Sankar Roy v. Binode Sheikh (2), we desire to point 
out that the vital questions arising in granting sanction, as dealt 
with in those cases, are the same as much as in the case before us, 
and we think that both the lower Courts have neglected their duty 
in this respect. 

We accordingly make the Rule absolute and set aside the 
sanction for prosecution granted by the Munsiff. 

In the circumstances, we make no order as to costs. 


A. T. M. Rule made absolute. 
(1) (1906) 5 C. L. J. 219. (3) (1806) 50. L J, 222. 


CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. Fustice Fletcher. 


i AROJ ALI MANDAL 
v 


THE KING-EMPEROR.* 


Bengal Hucite Aot (VII B, C. of 1878), Beo, 54—Cultivation of Ganja— Area 
not covered by license, 
The license mentioned in section 54 of the Exolse Act isa license to a 
person, and not a license for a speolfic area. 
œ Oriminal Revision No. 1075 of 1910, against the order of the Deputy 


Magistrate of Rajshahi, dated the 30th June, 1910, affrming that of the Bub- 
Deputy Magistrate of Naogaon, dated the 9th May, 1910. 
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Application for Revision by the Accused. 


This was a case under section 54 of the Bengal Excise Act 
for cultivation of Ganja in a plot in addition to the plots 
covered by the license for cultivation granted to the accused 
Aroj Ali. It was alleged that license (vide Exhibit$ 4 and 6) for 
cultivating Ganja in an area of 3 bighas 12 kottas and 10 chat- 
tacks covered by Dags 27 and 226 was granted to the accused 
and he had cultivated Ganja also in Dag No. 196 (all of Mauza 
Madhainagar) in addition, which (Dag 196) is contiguous to Dag 
No. 226. 

The accused pleaded not guilty and stated he cultivated Ganja 
in two Dags only, Ze, Dag Nos. 27 and 226 of Madhainagar as 
covered by his license and did not grow Ganja in any excess land. 
This defence was found to be false. 

The accused was found guilty under section 54, Act VII 
(B. C.) 1878 and sentenced to a fine of Rs. 200, in default to 
undergo simple imprisonment for two months. 

Babu Manmatha Nath Mookeryee for the Petitioner. 

Babu Atulya Charan Bose for the Crown. 

The judgment of the Court was as follows : 


After hearing the learned vakil who appeared in support of 
the Rule and also the learned vakil showing cause on behalf of 
the Crown, we are clearly of opinion that this case does not fall 
under section 54 of the Excise Act (VII of 1878, B.C.) The 
license which is spoken of in that section is a license to a person, 
and not a license for specific area. Whether section 59 applies 
or not is a question which we are not called upon to determine 
in this case, inasmuch as various questions might arise at the 
trial under that section as to the competence of the conditions 
in the license and as to whether any penalty followed on the 


. breach of any particular conditions. These matters are not in 


any way before us. 

The Rule must therefore be made absolute andthe order of 
the lower Court must be discharged, The fine, if paid, will be 
refunded. 


A. T. M, E Rule made absolute, 
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Before Mr. Fustice Holmwood and Mr. Fustice Fletcher. 
HARIMATI DASI 


v 


CORPORATION OF CALCUTTA.* 


Calcutta Municipal Aot (ITI B. O. of 1899), Sees, 3 (85), 445—Private street— 
Pathway made by joint owners. 


- 


A pathway made by the owners of buildings bearing different assessment 
numbers, on their land, to seoure access to or for the convenient use of such 
buildings, is not a private street. 


Application for Revision. 

The material facts are stated in the judgment of the lower 
Court, which was as follows :— 

“Tt is admitted that the entire verandah on the third storey 
and four feet of the verandah on the second storey have been 
erected without sanction. 

'The structures are objectionable as they abut on a private 
street which is four feet six inches wide. l 

The structures were constructed in July 1909 and a case was 
instituted against the owner Jiban Krisbna Sha and an order 
for demolition was passed. 

But Jiban Krishna Sha having since ceased to be the owner, 
the General Committee have made a fresh application under 
section 449. 

The defence is that the passage in question is nota street 
and that Rule 2 of Schedule XVII does not apply to the present 
case. i 

Ithink however that this contention is untenable, I am 
of opinion that the passage in question is a private street, 
There are four buildings owned by four different persons bearing 
four different assessment numbers which abut on it. It is a 
passage which is not a "public street" as defined by sec- 
tion 3 (37); but it is nota pathway made by the owner of a 
building on his own land to secure access to or the convenient 
use of such building ; it is therefore a " private street " as defined 
by section 3 (35). Hence rule 2 (2) applied. 

It is needless to say that a structure thirty-five feet high 
abutting in a private street only, four feet Six inches wide must 
affect the sanitation of the building as well as of the neighbour- 
hood. 

I direct under section 449 (i?) that the verandah on the 3rd 
storey be demolished by the Chairman at the expense of the 
owner." 


* Ormai Revisioa No 1238 3f 1710, against the order of Babu Amrita 
Lil Mik:rjea, Maaletpil M «glstra te, dated the 156 August, 1910, 
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Babu Manmatha Nath Mookerjee for the Petitioner. 
Babu Atulya Charan Bose for the Opposite Party. 
The judgmeht of the Court was as follows : 


We are of opinion that this Rule must be made absolute as 
the order was clearly passed on the footing that*the verandah 
which has been ordered to be demolished infringed Rule No. 2 
Schedule XVII of the Municipal nS and the case must be 
decided on that footing alone. 

Now, it is perfectly clear both ion. the order of the High 
Court in the partition suit and from the facts found that this 
passage is not a private street within the definition of the Act. 
It is clearly a pathway made by the owners of the buildings on 
their land to secure access to or the convenient use of such 
buildings and according to a well known rule of interpretation 
it cannot besaid that the singular does not include the plural 
or that the co-owners are not each entitled after partition to 
have the same right as they had before jointly. 

The Rule must be made absolute and the order of the 
Municipal Magistrate discharged. 

A. T. M, Rule made absolute. 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
KUMUD NATH ROY CHOWDHURY 


v. 


RAI JATINDRA NATH CHOWDHURY.* 


Eoparte deoree—Oiwrl Procedure Coda (Act V of 1908), O 9, RB. 18, O. 5, R. 17— 
* Reaudes’—Substituted serowe, wher justifiable—dpplication to set asido 
enparte deoree—Original Qvurt, 1f oan entertain, when appeal pending— 
Tamitution dot (XV of 1877 and IX of 1908), Soh, Il, Art, 164 or Soh, I., 
Art. 104 — Knowledge '— Knowledge of the decres,’ 

Under Rule 13 of Order $ of the Civil Procedure Code, the burden is upon 


the person applying to set aside the ezparte decree, to satisfy the Court that 
the summons was not duly served upon him. 


The term ‘residence’ denotes the place where an individual eats, drinks 


and sleeps, or where hig family or servants eat, drink and sleep, It is not 
identical with ownership. 


A substituted service is justified under Rule 17 of Order 5 of the Code of 


O:vil Procedure only when it is shown that proper efforts were made to find the 
defendant, 


An original Court can entertain an application to sot aside an euparte 


deoree, though the contesting defendants have preferred an appeal to a 
superior Court, 


Damodar v. Sarat Chandra (1) followed. 

The term ‘knowledge’ in Art. 164, Sch. II, of the Limitation Act of 1908 
means a certain and clear perception of a faot, the fact being the decree in the 
suit; the expression ‘knowledge of the decree’ means knowledge not of a 
decree but of the particular decree which 18 sought to be set aside. 

Pundliok v. Vasantrao (2) followed. 


Appeal by the Petitioner. 

Application to set aside an exparte decree. 

The material facts and arguments appear from the judgment. 

Babus Sarat Chandra Ghose and Lalit Mohan Mukerjee for 
the Appellant. 

Babus Sarat Chandra Roy Chowdhury and Lalit Mohan 
Banerjee for the Respondent. * C. A. V, 

The judgment of the Court was delivered by - 

Mookerjee J.—This appeal is directed against an order of 
refusal of the Court below to set aside an exjaríe decree. On the 
27th September, 1907, the present respondent, who had taken an 
assignment of a mortgage bond, commenced an action to enforce 
the security against the mortgagors, who formed a family of five 


* Appeal from Original Order No, 186 of 1910. against an order of Babu 
Bhagabatt Charan Kundu, Subordinate Judge of 24- Parganas, dated the 20th 
April, 1910 

E (1) (1909) 18 O. W. N, 846. (2) (1909) 11 Bom. L, R. 1296. 
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brothers. Of these, the first three entered appearance in the suit 
and disputed the claim of the plaintiff. There was no appearance 
on behalf of the other two defendants. On the 24th July, 1908, 
a decree upon contest was made against the first three defendants, 


- and an exjaríe decree against the other two defendants. On the 


26th June, 1909, two applications were made, one by each of 
these defendants, to set aside the exparte decree. On the 2oth 
April, 1910, the Subordinate Judge dismissed both the applications. 
He held that the summons was not duly served, but that as the 
applicants knew about the suit when it was actively defended by 
their eldest brother, the applications were barred by limitation. 
One of the brothers alone, by name Kumud Nath Roy Chowdhury, 
has preferred this appeal, and on his behalf, the decision of the 
Subordinate Judge has been assailed on two grounds, namely, 
first, that the period of limitation applicable to the case is that 
provided by Article 164 of the Limitation Act of 1877 which was 
in force when the exparte decree was made, and that as no steps 
have yet been taken to execute any process for enforcement of 
the judgment, no question of limitation arises ; and, secondly, that 
even if Article 164 of the Limitation Act of 1908, which came 
into force after the exparte decree had been made and before the 
application to set it aside had been presented, be held to be appli- 
cable, there is no evidence to show that the petitioner had know- 
ledge of the exparte decree more than thirty days before the 
application was made. These points have been strenuously con- 
tested on behalf of the respondent decree-holder, and it has further 
been urged on his behalf, #rs/, that the summons was duly served 
upon the petitioner, and secondly, that as an appeal had been 
presented by the contesting defendants against the decree, the 
Subordinate Judge had no jurisdiction thereafter to entertain any 
application to set aside that decree at the instance of even the 
defendant against whom it had been made exparte. The ques- 
tions, therefore, which emerge for consideration from the argu- 
ments addressed to us on, both sides, are, first, was summons 
duly served upon the appellant, the petitioner in the Court 
below ? secondly, had the Court below jurisdiction to entertain 
the application at the instance of the appellant after an appeal 
had been preferred against the decree by the contesting defen- 
dants? and #hzrdly, was the application barred by limitation ? 

In so far as the first of these grounds is concerned, under 
Rule 13 of Order 9 of the Civil Procedure Code of 1908, the burden 
is upon the petitioner to satisfy the Court that the summons was 
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not duly served upon him. Now Rule 9 of Order 5 provides, that 
where the defendant resides within the jurisdiction of the Court 
in which the suit is instituted, or has an agent resident within 
that jurisdiction, who is empowered to accept service of the 
summons, the summons shall be delivered to the proper officer 
to be served ‘by him. Rule 12 next provides that, wherever it 
is practicable, service shall be made on the defendant in person, 
unless he has an agent empowered to accept service, in which 
case service on such agent shall be sufficient. Rule 17 provides 
the procedure to be followed when the defendant refuses to 
accept service or cannot be found, and lays down that when the 
serving officer cannot find the. defendant, he shall affix a copy 
ofthe summons on the outer door or some other conspicuous 
part of the house in which the defendaut ordinarily resides or 
carries on business or personally works for gain. Now, in the 
case before us, the summons was taken for service to the ancestral 
family house of the defendaut in Taki within the jurisdiction of 
the Court of the Subordinate Judge of the Twenty-four Perganas. 
The defendant was not found im the house ; there was no one 
present upon whom the notice could be served, nor had the 
defendant any agent empowered to accept service. Asa matter 
of fact, the defendant is an overseer under the Maharaja of 
Cossimbazar, and since 1897, has lived at Murshidabad. He 
asserts—and there is no reason to distrust his testimony—that 
he has not been at Taki for five or six years. Under these cir- 
cumstauces, the summons was affixed to the outer door of the 
house at Taki, because, as the serving officer stated in his return, 
he found that all the rooms were locked up, and none lived in 
the house at the time. The learned vakil for the respondent has 
contended that the summons was duly served under the provisions 
of the law, because as the house was owned by the defendant, 
he must be taken to have resided there; in other words, it has 
been argued that for the purposes of the service of summons, 
residence is identicgl with ownershjp. This position is manifestly 
untenable. "The term “ resides ” is not defined in the Code, but 
in the Oxford Dictionary, (Vol. VIII, page 517) it is stated to 
mean "dwelling permanently or for a considerable time, to have 
one's settled or usual abode, tolive in or at a particular place." 
Substantially the same definition was given by Mr. Justice Bayley 
in JR. v. North Curry (1), when he observed as follows: ‘ What 
is the meaning of the word ‘resides’? Itake it that, that word, 


(1) (1825) 4 B, and O, 058, 107 E R, 1818. 
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where there is nothing to shew thaf it is used in a more exten- 
sive sense, denotes the place where an individval eats, drinks and 
sleeps, or where his family or servants eat, drink and sleep." 
To the same effect is the observation of Mr. Justice Blackburn 
in Jn re Oldham (1): “a man’s residence is where he habitually 
sleeps." The argument, however, that residence ‘is convertible 
and identical with ownership, has sometimes been advanced, and 
it was expressly negatived by Gibson J., in AR. v. Fermanagh (2). 
It was ruled inthis case, that the residence of a man is primarily 
the dwelling and home where he is supposed usually to live and 
sleep ; it may also include a man’s business abode, the place where 
he is to be found daily; but, it was added that it would be a 
manifest abuse of language, without warrant in any dictionary, 
law or usage, to describe a permanent absentee as resident in a 
place merely by virtue of ownership. This view was affirmed 
by Holmes, L. J., in R. v. Tyrone (3). In the case before us, 
it is impossible, in our opinion, seriously to maintain the view, 
that the defendant resided in his paternal house at Taki within 
the meaning of Rules 9 and 17 of Order 5 of the Code, although, 
as a matter of fact, he lived permanently at Murshidabad where 
he was employed in the service of the Maharaja. We may further 
observe, that the service in this case was made in contravention 
of Rule 17, inasmuch as the copy of thesummons was affixed on 
the outer door of the house before all due and reasonable diligence 
had been exercised to find out the defendant. In this respect, 
the new Code has altered the law, in that substituted service can 
be justi&ed under the present Rule only when it is shewn that 
proper efforts were made to find the defendant. It is fairly clear 
that the plaintiff knew that the defendant did not ordinarily 
reside in the ancestral house at Taki, and yet insisted upon the 
service of the summons at that place. We must, therefore, over- 
rule the contention of the respondent and affirm the view taken 
by the Subordinate Judge, that the summons in this case was 
not duly served. It follows, cansequently, that under Order 9, 
Rule 13, the petitioner is entitled to invite the Court to set aside 
the exparte decree as against him. . 

In so far as the second point is concerned, it has been argued 
by the learned vakil for the respondent that the Subordinate Judge 
had no jurisdiction to entertain the application to set aside the 
exparte decree, because the contesting defendants had preferred 


(1) (1870) 10'M.and Ha.158. (2) (1897) 2 I. R. 559 (564). 
(8) (1901) 2 I B. 497. (510). 
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an appeal to this Court against the decree. In support of 
this view, he has placed reliance upon the cases of Dona: Sardar 
v. Tarak Nath Chowdhury (Y) aud Sankara Bhatta v. Subraya 
Bhatta (2), In answer to this argument, it has been contended 
on behalf of the appellant that the cases mentioned are distin- 
guishable, inasmuch as the application to set aside the exparte 
decree in these cases, was made to the original Court after the 
decree had been affirmed on appeal, and that the case now before 
us is completely covered by the decision in Sarat Chandra Dhal 
v. Damodar Manna (3) which was affirmed on appeal under 
section 15 of the Letters Patent. Damodar Manna v. Sarat 
Chandra Dhal (4). In our opinion, the objection taken by the 
respondent must be overruled. It is worthy of note that this 
point was not urged in the Court below, and there is no legal 
evidence on the present record to shewthat an appeal against 
the decree has been preferred to this Court by the contesting 
defendants, We do not desire, however, to rest our decision upon 
what may be deemed a technical ground. We shall assume that 
the appeal was lodged in this Court on the 15th April, 1909, and 
though presented out of time, was directed to be registered, on 
the 7th May 1909. That appeal, however, is still pending in this 
Court, and the decree of the original Court is still in full force 
and operation; it has not been superseded by any decree on 
appeal or merged therein. Under these circumstances, it is 
difficult to appreciate how on principle the view can be main- 
tained, that the jurisdiction of the original Court to entertain 
an application to set aside the decree, in so far as it is exparte, 
has been taken away. It has been broadly contended, however, 
by the learned vakil for the respondent, upon the authority of 
expressions to be found in the judgments in Donat Sardar v. 
Zara& Nath Chowdhury (1), Ramanadhan v. Narayanan (5) and 
Sankara Bhatta v. Subraya Bhatta (2), that the immediate effect 
of the presentation of an appeal to a superior Court against the 
decree of a subordinate Court, isto Qestroy the jurisdiction of 
the latter Court to deal with the judgment in Controversy in any 
way. Weare not prepared to accept this proposition as well- 
founded on principle, and it is, as a matter of fact, opposed to 
the decision of the House of Lords in Mellish v. Richardson (6), 
in which it was ruled, that where the Court would otherwise 


(1) (1910) 12 0 L. J. 58. (4) (1909) 13 C, W. N: 846, 
(2) (1907) I, L. R. 80M Mad 635. (5) (3904) I. L R. 27 Mad, 602. 
(3) (1908) 120, W 


N. 885. (6) (1882) 1 Ol, and F, 844, 86 R. R. 111, 
6 E. R. 900. 
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have the authority to amend the judgment, it may be done 
after an appeal has been taken. This view is entirely inconsis- 
tent with the theory, that the mere presentation of an appeal 
puts it beyond the power of the original Court to deal in any 
manner with the judgment under appeal. The position is 
obviously different after the adjudication of the appeal, when the 
original judgment has been superseded by the judgment of the 
Court of appeal. Brif Narain v. Tejbal (1). The view we take 
has been adopted also in a long series of decisions in the American 
Courts, amongst which reference may be made to xf. 
Henderson (2) and Texas Railway Company v. Walker (3). We 
must, therefore, adhere to the principle which underlies the 
decision of this Court in Damodar Manna v. Sarat Chandra 
Dhal (4), and overrule the contention of the respondent, that 
the original Court could not entertain the application to set 
aside the exfarfe decree presented by the appellant, merely 
because the contesting defendants had preferred an appeal to 
this Court. 

In so far as the third point is concerned, it has been argued 
by the learned vakil for the appellant, that as soon as the exparte 
decree was made against him, a right accrued to him to have 
it set aside within the period prescribed by the Limitation Act 
of 1877, and thatsuch right was not affected by the Limitation 
Act of 1908. It has been argued, on the other hand, that the 
application to set aside the exfarfe decree, presented as it was 
after the Limitation Act of 1908 had come into operation, attracted 
the operation of the provisions ofthe new Act, and in support 
of this view, reliance has been placed upon the case of Basitruddin 
Mandal v. Sonaulla Mandal (3). This latter decision, however, 
furnishes no authority in support of the contention of the res- 
pondent, and it may be observed, that the head note to the 
report is entirely misleading. An examination of the judgment 
shews that the question of the applicability of the Act of 1908, 
was not decided. In the case before us also, the, point need not 
be decided, because we have arrived at the conclusion that 
whether the provisions of the Act of 1877 or of 1908 be held 
applicable, the application is not barred by limitation. The 
petitioner asserts that he first became aware of the exparte decree 
on the ist June, 1909, and made the application to set it aside 


(1) (1910) 11 C, L. J, 660, L, R. 37, I. A. 70, I. L, R. 32 All. 295. 
(3) (1881).4 Southern 284. (4) (1909) 18 O. W. N. 846, 
(3) (1905) 87 8. W. 194. (5) (1910) 15 0. W. N, 102. 
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on the 26th June following. The learned Subordinate Judge, 
however, has held, that as his brothers had knowledge of the 
exparie decree, the inference'may reasonably be crawn that he 
had a similar knowledge of it. We are unable to accept this 
conclusion as based on a correct appreciation of the evidence. 
As pointed out by Mr. Justice Davar in Pundlick v. Vasantrao (1), 
the term “knowledge’’ in Article 164 of the Limitation Act of 
1908, means a certain and clear perception of a fact, the fact 
being the decree in the suit ; the expression “knowledge of the 
decree" means knowledge not of a decree but of the particular 
decree which is sought to be set aside. Now,in the case before 
us, there is no direct evidence on the record that the petitioner 
had knowledge of the decree before the Ist June, 1909. The 
circumstances, upon which reliance has been placed in support 
of the contrary view, are entirely inconclusive. As the petitioner 
asserts, the feelings between the brothers have not been of the 
very best, and the eldest brother is said to have wasted their 
properties. The petitioner lives away from his brothers, and 
there is no tangible evidence to shew that the latter communi- 
cated the fact of the decree to him. It has further been con- 
tended that as five thousand rupees was paid in partial satisfaction 
of the judgment-debt for which the brothers are jointly liable, 
the petitioner must have been aware of the decree; but the 
latter maintains that he has not paid any share of this sum. It 
further appears that the compromise attempted with the decree- 
holder fell through, and there is nothing to shew that the peti- 
tioner was aware of the details of the proposed settlement. It 
has finally been suggested that as notices were issued on the 
occasion when the decree was made absolute, the petitioner must 
at that time have been apprised of the exparte decree. It trans- 
pires, however, that the notice addressed to the petitioner was 
served in the ancestral house. Upon an examunation, then, of 
all the circumstances of the case ang of the evidence on the 
record as it stands, we find it impossible to maintain the view of 
the Subordinate Judge that the application is barred by 
limitation. . 

The result, therefore, is that this appeal must be allowed, 
the order of the Subordinate Judge reversed, and the exparte 
decree set aside as against the appellant. The appellant 1s 
entitled to his costs both here and in the Court below, as on the 
face of the proceedings it is manifest that the plaintiff proceeded 


(1) (1909) 11 Bom, L. B. 1299. 


227 


CIVIL, 

1911. 

— 
Kumud Nath Roy - 


v. 
Rai Jatindra Nath 
Chowdhury, 


Mookoryes, J. 


228 


O1vin, 


1911. 
—M 
. Kumud Nath Roy 


v. 
Rai Jatindra "Nath 
Chowdhary, 


Mookerjeo, J. 


Civi. 


— 


1911. 
— 


January, 6. 


—M 


THE CALOUTTA LAW JOURNAL (Vou. XIII. 


with the trial of the suit with full knowledge that the summons 
addressed to the defendant had not been duly served. We assess 
the hearing fee in this Court at five gold mohurs. 


The question next arises, what is the effect of this order upon 
the decree so far as the other defendants are concerned. The 
proviso to Rule 13 of Order 9 lays down, that where the decree 
is of such a nature that it cannot be set as:de as against the 
defendant only against whom it has been made exfarze, it may 
be set aside as against allor any of the other defendants also. 
We are unable, however, to deal with this matter at the present 
stage, because the other defendants have not been made parties 
to this proceeding. But it is desirable that the question should 
be decided before the suit is re-heard as against the appellant, 
because ifthe point is left open for controversy, it may obviously 
lead to grave complications. We, therefore, direct that a notice 
be issued upon the other defendants mortgagors so as to enable 
them to state their objections, if any, to an order in terms of the 
proviso to Rule 13 of Order 9. Assoon as they have been afforded 
an opportunity to be heard in this matter, we shall make a 
supplementary order in that behalf. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Caspersz and Mr. Y ustice IN. Chatterjee. 


SURENDRA NATH ROY AND OTHERS 
v. 
KRISHNASAKHI DASI AND OTHERS.” 


Minor— Miureyresentatun— Legal fraud — Estoppel— Eridenca Act (Iof 1878), 
Seo. 115— Notice to quit, by co-sharer landlord, whother sufficient. 


Where a person who is more than 18 years of age, but is a minor by 
reason of an order having been made under section 7 of the Guardians and 
Wards Aot, holds himself out af being of age, amd execujes and registers a 
conveyance, with the knowtedge that his minority has been thus extended, 
in favour of the vendees who are not aware that the person 18 still a minor: 


Heid, that such a reprgsentation by conduct amounts to misrepresentation 
and legal frand on the part of the minor, and the latter on attaining majority 
is estopped from impeaching the validity of the conveyance, if the mis- 
representation operated to deceive the vendees, 


9 Appeal from Appellate Deoree No. 226 of 1909, against the deoision of 
Babu Bidhu Bhushan Banerjee, Officiating Subordinate Judge of Pabna and 
Bogra, dated the 12th November, 1908, reversing a decision of Babu Banwari 
Lal Banerjee, Munsiff of Pabna, dated the 28rd December, 1907. 


~ 
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Sreomulty Mohun Bibi v, Saral Chand Miter (1) referred to. 


A notice to quit by some of the co-sharer landlords ig net a good notica in 
point of law. 


Gopal Ram Mohuri v. Dhakeswar Porshad Narain Singh (2) followed. 
Appeal by the Plaintiffs, 
Suit for recovery of khas possession, 
The material facts appear from the judgment. 
Babu Dwarka Nath Chuckerbutty (with him Babu Braja 
Lal Chuckerbutty and Babs Bimal Chandra Das Gupta) for the 
Appellants. The notice to quit is a good one; and the plaintiffs 


^ are at any rate entitled to eject the defendants from the two-thirds 


share of the property. The notice would be good inasmuch as 
it was given on behalf of all the landlords; and the whole suit 
ought not to have been dismissed: See Foa on Landlord and 
Tenant, 4th Ed. page 630. Relies also on the cases of Doe d 
Aslin v. Summersett (3) and. Ebrahim Pir Mahomed vw. Cursetfi 
Sorabji De Vitre (4), The sale is valid, and Bejoy was estopped 
-under section 115 of the Evidence Act, The vendees were not 
aware that Bijoy, who was more than 18 years of age, was a 
minor by virtue of the certificate under Act VIII of 1890. 
Besides, Bijoy joined his brothers in executing and registering the 
deed of sale, and the Sub-Registrar took him to be of age, and 
thus Bijoy represented himself by his conduct to be of age, and 
this amounted to misrepresentation and legal fraud on the 
part of Bijoy. He also deposed in plaintiffs’ favour, and ratified 
and acquiesced in the conveyance to them of his ‘one-third share 
in the jofe. A minor is amenable to therule of estoppel laid down 
in section 115 of the Evidence Act ; see Woodroffe on Evidence 
Act, 2nd Ed., section 115, pages 854-5, and Caspersz on the 
Law of Estoppel, pages 69-70: Estoppel mainly results from the 
fact that another has been induced in reliance upon personal 
-representations, acts or omissions, to act, as he otherwise would 
not have acted; see Sarat Chunder Dey v. Gopal Chunder Laka (5). 
The' cases of Ganesh Lala v. Bapu (6) and Ram Ratun Singh v. 
Shew Nandan Singh (7), also support me. ` 
Babu D. N. Bogcht for the Respondent? The notice to quit 
-was not a good one, as the plaintiffs did not acquire a valid title 
to the share of Bijoy. Relies on the case of Gopal Ram Mohuri v. 
Dhakeswar Pershad Narain Singh (2). There was no estoppel, as 


(1) 0697) 30 W.N 18. (5) (1892) L R 19 I. A. 203; I, L, B, 
* (3) (103, I.L R 85 Cale 807 20 Calo. 298. 
(3) 1:80) 1 Bar & Ad. 185. (6) (1898) I. L, R 21 Bom, 198 (200). 


( ) (1887) I L., R., 11 Bom, 644. (7) (1901) 1, L. B. 29 Oalo. 1126, 
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there was no active and fraudulent representation by Bijoy. 
1911, Bijoy could nof be held liable for what he might have done during 
Surendra Nath Roy his minority. Evenif Bijoy is estopped, defendant is not, as she 
"^ T.e pf is not the representative in interest of Bijoy. 
Krishnasakhi : aum 
Daal. Babu Dwarka Nath Chuckerbutty, in reply ;—Defendant has 
us not set up an independent right in herself, but has set up a fus 
tertii in favour of Bijoy ; hence if Bijoy is estopped, defendant 


is also estopped. C, A. V, 
The judgment of the Court was delivered by 
January, 6, Caspersz J.—This isan appeal ina suit brought by the 


plaintiffs, appellants, to eject the principal defendant as being a 
tenant-at-will in respect of a daryofe under the superior jote interest 
purchased by the plaintiffs from three brothers, The Munsiff 
decreed the suit. On appeal the Subordinate Judge has reversed 
that decision, and the plaintiffs appeal. 

It is urged, first, that the notice to quit was a good notice in 
point of law, and, secondly, that the conveyance to the plaintiffs 
binds all the vendors (including Bijoy Gobinda), and the defen- 
dant, by way of estoppel. 

The central fact upon which the case turns is!that Bijoy was 
a minor, under the age of twenty-one years, at the time when he 
executed the conveyance. He was then over eighteen, but his period 
of minority had been extended by reason ofa certifiacate of 
guardianship having been taken under the provisions of Act VIII 
of 1890. Bijoy is not a party to this litigation, but he has 
deposed in plaintiffs’ favour and has ratified and acquiesced in the 
conveyance to them of his one-third share in the ote, 

The Subordinate Judge has decided issues Nos. 2, 4 and the 
second part of issue No.5. He observes :— This transfer by 
Bijoy was no legal transfer, and hence I must hold that plaintiffs 
did not purchase Bejoy’s share in the superior jote and hence 
plaintiffs alone cannot maintain this ejectment suit against defen- 
dant, and I must also hold that Bijoy not havimg joined with the 
plaintiffs in giving notice to the defendant to quit, the notice to 
quit which was served upon defendant is not valid and sufficient, 
and I further find that Bijoy not having joined with plaintiffs in 
bringing this suit, this suit is bad for non-joinder of party.” The 
Subordinate Judge further finds that, though plaintiffs were under 
a misapprehension asto Bijoy’s age of majority being 21, there 
was no estoppel, and that Bejoy's ratification and acquiescence . 
cannot avail the plaintiffs, On the question whether the darjote ` 
was or was not farmi, the Subordinate Judge has come tq na 
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finding. The Munsiff held that defendant was a tenant-at-will, 
and the argument in this Court has proceeded on that assumption. 

Our attention has been called to the decision ef the Judicial 
Committee in Mohort Bibee v. Dharmodas Ghose (1), where it 
was argued that a minor is amenable to the rule of estoppel laid 
down in section* 115 of the Evidence Act. The Privy Council 
did not think it necessary to deal with that question on the facts 
then before them. The statement relied upon in that case was 
made to a person who knew the real facts and was not misled by 
the untrue statement. 

We proceed to examine other authorities on the subject of 

- an infant’s liability. 

In Sreemutty Mohun Bibee v. Saral Chand Mitter (2), which 
was a suit upon a mortgage, it was pointed out that in the case of 
Dhanmull v. Ram Chunder Ghose (3), the Court dealt solely 
with the questioa of the defendant’s personal liability to a money 
decree, and the learned Judge (Jenkins J.), upon a review of the 
authorities, held that, ina Court of Equity, the disability of a 
party arising from 1nfan:y cannot be successfully used in defence 
of fraud, and the defendant in such a case cannot avail. himself of 
the plea of infancy. As there was fraud found in that case, it was 
unnecessary to consider whether, apart from fraud, the defendant 
would be bound by virtue ofsection 115 of the Evidence Act. The 
Court of Appeal (Maclean C. J., Macpherson and Trevelyan JJ.) 
upheld the decision of the lower Court, see Sara] Chand Mitter 
v. Mohun Bibi(4) Toe learned Chief Justice (at page 394) 
observed as follows :—‘ But in this case, upon the facts, I con- 
clude that Luchminarain was deceived and deceived by the course 
“of conduct which the defendant adopted. I think the cases 


establish that, in a case like the present, the defendant, though, at 


the time when he entered into the contract, he was an infant, is 
not entitled to take any advantage resulting from his own fraud.” 

In Dhurmo Dass Ghose v. Brahmo Dutt (5), Jenkins J. 
held (dissenting from Ganesh Lala v. Bapu (6), that “ fraud opera- 
ting to deceive must be found asa fact, and whether in any 
particular case there is such fraud must depend on its own circum- 
“stances.” It was also pointed out that the individuals sought to 
be affected in the case of Sarat Chunder Dey v. Gopal Chunder 
Laka (7), which was relied upon in the Bombay case as showing 


1) (1902) L. L. R 30 Calo. 539. (4) (1899) [. D. R. 36 Calo. 871. 
O) (1397) 3 0 W. N. 18. (5) (1898) L. L. &. 35 "ale, 816. 
(8) (1890) L I, R. 31 alo, 203. {© (1898; I. L B. 21 Bom. 198. 

CT) (1892) L L. B. 20 Oalo , 296. 
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that there wasno suggestion of the exception of an infant from 
the doctrine of estoppel—were not infants, 

In the samt case, Brohmo Duit v. Dharmo Das (1), the Court 
ofappeal observed that section 115 of the Evidence De has no 
application to contracts by infants, that the term ' person’ in that 
section applies only to a person of full age and competent to enter 
into contracts. The declaration containing the alleged representa- 
tion as to agein that case was prepared and drawn up by an 
attorney who acted both forthe mortgagor and the mortgagee, 
and who have received the clearest notice from the mother of 
the mortgagor that he was a minor, and it was found in that case 
thatthe mortgagee was not misled or defrauded by the declara- 
tion of the mortgagor as to his age. 

As it was found that the mortgagee was not misled by 
any misrepresentation, the observations of the learned Judges 
in that case, that section 115 of the Evidence Act did not apply 
to infants, were not considered by the Privy Council, as already 
stated. 

Inthe present case, the vendees were not aware that Bijoy 
(who was more than 18 years of age) was a minor by reason of an 
order having been made under section 7 of Act VIII of 1890. Bijoy 

joined his brothers in executing and registering the conveyance. 
The learned Subordinate Judge, in one part of his judgment, 
seems to think that there was no talk about the majority or minor- 
ity of Bijoy, and so any suggestions about misrepresentation by 
him and his brothers falls to the ground. But,in another part, 
he says :—" I do not believe Bijoy when he says that he did not 
know anything about the certificate." 

The Munsiff found that Bijoy represented himself to be of 
age and that the Sub-Registrar took him to beso. The learned 
Subordinate Judge, apparently, proceeded upon the ground that 
there was no statement made by Bijoy as to his age. But if 
Bijoy (who had attained he age of discretion) kaew that his 
minority had been extended, and held hinfself out as being of age, 
and registered the conveyance, there was representation by con- 
duct, and these facts, coupled with the fact, that the vendees were 
not aware that Bijoy was a minor, and were not put upon enquiry, 
may amount to misrepresentation and legal fraud on the part of 
Bijoy. 

If there was misrepresentation by Bijoy operating to deceive, 
and if the plaintiffs were deceived by it, we think that Bijoy 

(1) (1898) I, L. E, 26 Galo, 881. 


~~ 
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would be bound by the transaction. There should bea clear OIviL, 
finding on the point. In the absence of such fraud, as if the 1911. 
plaintiffs were not deceived by any such misrgpresentation, then Surendra Nath Boy 


the infant cannot, we think, on the authorities, be held liable. t 
MH . : Krishnasakhi 
The suitis notto enforce any contract or equity as against . Dasi. 
Bijoy. Bijoy seems to have attained majority before the notice =~ 
Joy Joy 3 : Jory Caspersz, J. 


to quit was served upon the defendants. He did not repudiate — 
the transaction on his attaining majority; on the contrary, he 

affirmed it in his evidence in the present suit. The Subordinate 

Judge thinks that Bijoy may 'turn round hereafter! ; but it ap- 

pears that Bijoy has executed a fresh conveyance in plaintiff's 

favour. 

The next questionis, assuming that Bijoy is bound, whether 
the defendants, who were tenants under Bijoy, are also bound. 
The defendants do notset up any title in themselves to the 
superior fote interest which Bijoy had. They were merely tenants, 
and we mist assume, for the present, that they were tenants-at- 
will. The conduct of Bijoy does not affect their tenancy ; it affects 
the superior interest which Bijoy had. The defendants set up a 
Jus tertii, the right of Bijoy. If, therefore, plaintiffs acquired a 
valid title as against Bijoy, we think the defendants cannot 
impeach that title. 

The learned pleader for the plaintiffs appellants contends 
that, even if plaintiffs did not acquire a valid title to the share of 
Bijoy, the notice is, nevertheless, a good one, and plaintiff is, at 
any rate, entitled to eject the defendants from the $rds share of 
the property, and reliance is placed upon the case of, Doe d Asiin 
v. Summersett (1). 

The question was considered in the case of Gotal Ram 
Mohuri v. Dhakeswar Pershad Narain Singh (2), and the learned 
Judges held as follows: “We think the rule to be deduced from 
these cases is, as laid down in Ebrahim Pir Mahomed vw. Cursetjt 
Sorabji De Vitre (3), that though in England any joint tenant 
may put an, end to his demise, sò far as it operates on his own 
share, whether his companions join him in putting an end to the 
whole lease or not, yet according to the Indian decisions, the 
relations created by contract with several 4oint landlords continues 
until there exists a new and complete volition to change it. The 
rule is different in the case of trespassers and also in the case of 
tenants when &Aas possession is not sought for, but this would 


(1) (1830)1 Bar. & Ad. 185, — (2j (1908) L Le B, 38 Galo, 807, 
(3) (1887) L L. B. 11 Bom, 644. 
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seem to be the law as settled in India in the case of tenants 
when khas possession is the relief asked for." 

We concur with these observations and hold that the notice 
to quit is not a good one if plalntiffs did not acquire a valid title 
to the share of Bijoy. 

The result is that the decree of the lower appellate Court 
isset aside and the case remanded to the lower appellate Court 
to be dealt with in accordance with law. 

Ifthe Court finds the question of fraud against the defen- 
dants, it will try the issues which were left undetermined. 

Costs to abide the result. 


A. N. R. C. Appeal allowed; case remanded, 





Before Mr. Fustice Mookerree and Mr. Fustice Coxe. 


BAIKUNT NATH CHAKRABARTI AND OTHERS 
v. 
HARA LAL PAL CHOWDHURY AND OTHERS.” 
Partnership debt— Release by ona partner, when invalid —Discharge of partner's 
separate debt, 


As a partnership is formed for the common benefit of all the partners, 
every transaction ought legally to be on joint account and not for the exclusive 
benefit of one member of the company, so that one partner cannot bind the 
firm to pay his own private debts, 

An agreement by one partner to discharge a debt due to the firm by setting 
off his individual liability against ıt, is not binding on the firm, unless made 
with the consent of the other partners or subsequently ratifled by them. 


Appeal by first three Defendants. 
Suit to recover money due on a promissory note. 


The material facts and arguments appear from the judgment, 

Babus Mohend:a Nath Roy, Nalini Ranjan Chatterjee and 
Khetier Mohon Sen tor the Appellants. 

Babu Harendra Narayan Mitter for the Respondents. 

The judgment of the Court was delivered by C. A. V. 


Mookerjee J.—This ig an appeal on behalf of thé first three 
defendants in a suit commenced against them by the plaintiffs 
respondents for recovery of money due under a promissory note 
executed on the 7th July, 1904. The plaintiffs and the fourth 

* Appeal from Appellate Decree No. 2167 of 1908, against the dearee of 
F. Boe Esq, Distriot J :dge of 21- Perganaa, dated the 2ist July 1908, affirming 


that of Babu Raj Krishna Banerjee, Subordinate Judge of Alipur, dated the 
4th Maroh, 1 908. 
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defendant were partners of a firm styled Ram Chandra Guru 
Charan Pal Chowdhury. The promissory nofe was executed in 
favour of the first plaintiff who wasthe managing member ; but 
it is common ground that in this matter he acted on behalf of 
the firm, and that the sum advanced was part of the assets of 
the partnership business. The debtors defendants admitted the 
transaction, Their defence to the claim in substance was that on 
the 1oth March 1907, they paid Rs. 1,800 to the fourth defendant, 
and that the debt was satisfied to that extent. The Subordinate 
Judge held, that the debtors in collusion with the fourth defen- 
dant had got up this unfounded plea, and that consequently 
there was no valid defence to the claim. Upon appeal the 
learned District Judge held that it was improbable that any 
payment had been made; but his judgment is meagre and unsatis- 
factory. The first three defendants have appealed to this Court, 
and on their behalf it has been argued that the decree in favour 
of the plaintiffs cannot be supported inasmuch as the fourth 
defendant, upon his own admission, has received Rs. 1,800 on 
account of the transaction in question, It has been contended 
in substance that the payment made to one ofthe partners was 
a good payment against all ; and that, consequently, the plain- 
tiffs are bound to allow credit for this sum. In answer to this 
contention, it has been argued on behalf of the plaintiffs respon- 
dents, that the alleged payment cannot be treated as a good 
payment against them, because, admittedly, no money was paid 
by the first three defendants to the fourth defendant, and all 
that happened was, that the fourth defendant set off the amount 
due from him to the debtors defendants against the amount due 
by the latter to the firm. After careful consideration of the argu- 
ments which have been addressed to us on both sides, we have 
arrived at the conclusion that this contention of the plaintiffs 
respondents must prevail. 

It is clear from the correspondence between the parties, 
which has been placed before us, that “the case for the debtors 
defendants is, not that they made any actual payment to the fourth 
defendant in discharge of the debt, but that the latter has with- 
held payment of a sum of Rs, 1,800 due from him personally to 
them; in other words, the essence of the alleged transaction is, 
that the first three defendants have allowed the fourth defendant 
to set off, against the debt due by them to the firm, the sum 
realisable from him. If we assume for a moment that the alleged 
set off represents a genuine transaction,—a matter upon which 
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the parties are at controversy—the question arises, whether'a 
release of a partuership debt by one partner is operative against 
the firm, if it was taken in discharge of the separate debt of the 
partner releasing it, by his creditor knowing all the circumstances, 
In Lindley on Partnership (7th Edition, page 161) it is stated, 
that although each partner has power to receive payment of a 
partnership debt and to give a discharge for it on payment, it 
does not follow that he has power to compromise or settle the 
debt in any way he likes without payment. A partner has no 
implied authority to discharge a separate debt of his own by 
agreeing that it shall be set off against a debt due to his 
firm ; this proposition is supported by the decision in Piercy 
v. Fynney (1). In the same work, it is stated in another 
passage (page 306) that according to the strict rules of the 
Common Law, although a partner has no right to pay his own 
separate debt by setting it off against a debt due from his cre- 
ditor to the firm, yet if he actually agreed that such set off 
should be made and it was made accordingly, he and his partners 
could not afterwards recover the debt due to the firm. In such 
a case, however, relief might have been had in equity, and the 
cases of Wallace v. Kelsall (2) and Gordon v. Ellis, (3) could not 
be treated as good law since the Judicature Acts which had 
removed the technical difficulties that led to their decision. 
Midland Counties Railway Company v. Tailor (4). In England, 
therefore, the rule seems to be perfectly well settled that a partner 
cannot discharge a separate debt of his own by setting it off 
against a debt due to his firm, to the prejudice of his co-partners. 
The learned vakil for the defendants appellants, however, has 
strenuously contended that this rule cannot be reconciled with 
the principle, unquestionably settled, that payment to one partner 
is payment to all, even after a dissolution. Butchart v. Dresser (5) 
and Motilal v. Ghellabhat (6). This contention does, at first sight, 
seem plausible, and is, as a matter of fact, supported by a dictum 
of Lord Ellenborough, C. J., in Henderson v. Wyde (7). In 
that case, the learned Chief Justice appears to have held 
that a receipt by oné of the partners discharging the firm 
debt in consideration of the settlement of a private debt 
of the partner executing the receipt, is*binding on the firm. 
The dictum in question, however, does and not appear to 


(1) (1871) D. R. 12 Eq. 69. (4) (1862) 8H L O 761. 11 E, B, 621. 
_- (2) (1840) 7 M and W 284, (5) (1853) 4 DeG. M and G. 542. 
(3) (1846) 7 M. and G, 607. (6) (1892) I. L R, 17 Bom 6 at18. 
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have been followéd, and even before the Judicature Act, a 
contrary rule was laid down in Fatter v. Hutchinson (1). On 
the other hand, the rule in Piercy v. Fynney (2), which was 
recently followed by the Madras High Court in Veerasawmy v. 
oramsa (3), has been defended on broad grounds of justice, 
equity and good conscience. Thus, Story in his work on Part- 
nership (section 132) points out, that one partner has no authority 
to mis-apply the funds or securities or other effects of the part- 
nership in discharge or payment of his own private debts, claims 
or contracts. In such cases, the creditor of the partner, who is 
also a debtor of the firm, is deemed to act mala fide and in fraud 
of the partnership, so that the transaction must be treated as a 
nullity. Similarly, Theophilus Parsons in his treatise on Part- 
nership (sections go and 136) explains, that the rule, that pay- 
ment to one partner is a payment to all, is based on the principle 
that a partner has implied authority to receive the payment of debts 
and to settle and compromise the claims of the firm. The rule, 
therefore, ceases to be applicable where the transaction is one, 
in respect of which the partner cannot be rightly deemed to 
possess implied authority to bind the firm. Now, a partner has 
no implied authority to discharge his private debts by set off 
against a debt due to the partnership ; consequently, such a set 
off by one partner cannot prejudice his co-partners. To put the 
matter in another way, whenever a party receives from any, 
partner in payment for a debt due from that partner only, 
the indebtedness or obligation of the firm in any form, the pre- 
sumption of the law is that the partner gives this and the creditor 
receives it in fraud of the partnership; in other words, if a 
partner releases a debt due to his firm in consideration of a release 
to him of a debt due by him solely, the presumption will be 
that the transaction was fraudulent. The matter has been 
repeatedly considered in the American Courts, and the rule, as 
stated in England, has been followed by the Supreme - Court 
of the United Statés in Rogers v. Batchelor (4). [See also 
Thomas v. Stetson (5) and Eady v. Newton (6) and in numer- 
ous other cases which will be found collected in Hare and 
Wallace’s Leading Cases, fifth edition, Vol. I, page 558]. "The 
true principle is, that as a partnership is formed for the common 
benefit of all the partners, every transaction ought legally to be 
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on joint account and not for the exclusive benefit of one member 
of the company, so that one partner cannot bind the firm to 
pay his own private debts. We must, therefore, adopt the 
view that an agreement by one partner to discharge a debt due 
to the firm by setting off his individual liability against it, is not 
binding on the firm, unless made with the consent of the other 
partners or subsequently ratified by them. It has been suggested, 
however, in the case before us, that there has been such ratifi- 
cation, and our attention has been drawn to the allegation in 
the written statement of the fourth defendant, that in a suit for 
adjustment of accounts instituted by him against his partners, 
the latter have made him liable for this sum of money. It may 
be mentioned here that, according to the case of both the parties, 
the partnership was dissolved in 1903, that is, previous to the 
date of the alleged set off, when the debtors were aware of the 
dissolution. It has been contended, however, on their behalf 
that if the plaintiffs have actually made the fourth defendant 
liable for the sum primarily payable by them, they have adopted 
the set off and ratified the arrangement. This point appears to 
have been raised in the Courts below, but neither the Subor- 
dinate Judge nor the District Judge has investigated it. We, 
therefore, sent for the record of the suit for winding up the 
partnership business commenced by the fourth defendant against 
the plaintiffs. That record unfortunately does not, by itself, 
throw any light upon the matter now in controversy. The 
partnership suit was settled, and by consent of parties a decree 
was made on a petition of compromise which defined the liabi- 
lities of the several partners ; but the details of the calculations, 
by which the amounts of the several sums were fixed, are not 
available. Upon the materials on the record, therefore, it does 
not appear possible to determine whether in the settlement of 
the partnership accounts, the plaintiffs have made the fourth 
defendant responsible for the sum admitted by him to have been 
set off against the partnership debt of the first thre’ defendants, 
and a further investigation is rendered necessary in view of the 
large sum of money claimed in the present litigation. 

The result is, that this appeal is allowed, the decree of the 
District Judge set aside, and the case remitted to him for recon- 
sideration. He will determine upon evidence to be adduced by 
the parties whether, as a matter of fact, the plaintiffs have already 
made the fourth defendant liable for any portion of the debt 
which they now seek to recover from the original debtors, the 
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first three defendants. If the fourth defendant has been already 
made liable for any portion of the Rs. 1,800 admitted by him to 
have been set off against the partnership debt due from the 
first three defendants, the latter will be entitled to credit to that 
extent The additional evidence, required for the determination 
of this. question, may be taken either by the learned District 
Judge himself or under his direction by the Court of first in- 
stance. The records of the account suit called for by us will 
be forwarded to the learned District Judge for such use as may 
be necessary. The costs of this appeal will abide the result. 


A. T. M. Appeal allowed : case remanded. 


Before Mr. Fustice Chatterjee and Mr. Fustice Richardson. 
` FAIZ ALI KHAN 


v 


SITARA BEGUM AND OTHERS." 

Limitation Act (XV of 1877), Soh, II, Arts, 120, 128—Letters of administration, 
order for grant of —Latters not taken—Time from which limitation runs— 
Shia Mahomedan. 
A Bhia Mahomedan died leaving sons and a childless widow. The eldést 

son applied for letters of administration to the estate of the deceased, to which 

the widow objected. The son, though he obtained an order for letters of adminis- 
tration, which was confirmed on appeal, did not take out letters. Jn a suit by 
the widow against the eldest son for enforcement of her right to a share of the 

estate, it was held that for the purposes of Article 120, Schedule II of the Limi- 

tation Aot (1877), time began to run at the earliest from the date of the 

appellate Qourt's judgment confirming the order for grant. 
Appeal by the principal Defendant. 


Suit for enforcement of right to a: share in the estate. 


The material facts and arguments appear from the judgment. 

Moulvis Syed Shamsul Huda and Nuruddin Akmed and 
Babu Haradhan Nag for the Appellant. 

Babu Umgkali Mukerji and Mo&ivi Mahomed  Ishfag for the 
Respondents. . C. A, V. 

The judgment of the Court was as follows : 


The plaintiff brought this suit to ehforce her right as his 
widow to a share of the estate of the late Syed Nawab Azam Ali 
Khan Bahadur who wds known to the public as the Nawab of 
Jafragunge in the district of Murshidabad. He was the eldest of 

Q* A ppeal from Original Deoree No. 40 of 1908, against the decree of Babu 


Narendra Krishna Dutt, Offioiating Subordinate Judge of Murshidabad, dated 
the, 5th October, 1907. 
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five brothers and traced his descent from the eldest son of the 
historic Mir Jafar, Nawab Nazim of Bengal,the present Nawab 
of Murshidabad being, it is said, descended from a younger son of 
Mir Jafar. 

The principal defendant (defendant No. 1) isthe eldest son 
of Nawab Azam Ali Khan and the proforma defendants are other 
members of the same family. 

It is common ground that the Nawab went on pilgrimage to 
Mecca and afterwards died at Karbala, in Turkish territory, on 
the zoth February 1896. 

Part of his estate appears to be still in the custody of the 
British Consul at Bagdad and consists of the articles enumerated 
in,schedule (£a) of the plaint. As to the remainder, it is not now 
denied that the defendant No. ris or has been in possession 
of the moveable and immoveable properties of which a list is 
given in schedule £Za of the plaint. 

The family has always been of the Shia persuasion and this 
suit therefore is governed by the Shia law, as far as it is appli- 
cable to the circumstances of the case. It is no longer contended 
that the plaintiff was not a lawful wife of the late Nawab and the 
plea that she wasa mere concubine has been abandoned. It 
follows that asa childless widow the plaintiff is entitled, unless 


‘defendant No. 1 can show some good reason to the contrary, to 


the ordinary rights of such a widow according to the Shia law. 
She claims one-sixteenth of the moveable and immoveable proper- 
ties detailed in the schedules of the plaint, or the money value of 
that share. There is no dispute as to the fraction but some 
attempt has been made before us to draw a distinction between 
the two kinds of property. That however, is not the main defence 
to the suit and the point will be noticed later. The main defences 
are frsily, that the claim is barred in whole or in part by limi- 
tation ; and secondly, that a customary rule of devolution, founded 
on primogeniture, obtains ij the family, according to which the 
defendant No. 1 as the eldest son has succeeded tb the whole of 
his father's estate. The Subordinate Judge has determiaed the 
two issues thus arising in favour of the plaintiff and against the 
defendant No. 1, the appellant before us. 

The greater portion of the argument addressed to us was 
devoted to the question of limitation. "It appears that in 1898, 
the defendant No. 1 applied for letters of administration to the 
estate. As similar applications had been made by the other mem- 
bers ofthe family (including the defendant No.3 ofthis suit) 
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there was a contest. The District Judge (Mr. Teunon) decided 
in favour of the defendant No. 1 by a judgment dated the 22nd 
December 1899. An appeal to the High Court from that decision 
was dismissed on the 22nd January, 1902, but inspite of his suc- 
cess in this litigation the defendant No.1 never perfected his 
rights as,administrator. He did not give security and he did not 
take out formal letters of administration. 

Upon these facts it was contended for the defendant No. 1 
that the Subordinate Judge was in error in applying Article 123 
of the second schedule of the Limitation Act of 1877 to this suit, 
because the defendant No.1 never in fact became the legal 
representative of the late Nawab, and there was therefore nothing 
payable or deliverable, within the meaning of that article by the 
defendant No.1 to the plaintiff. It was contended further that 
Article 123 being inapplicable, and a Mahomedan widow being 
entitled only to the money value, of her share of her deceased 
husband’s estate, the claim in respect of both moveable and im- 
moveable properties was governed by Article 120 and the period 
of six years allowed by that article had expired before the suit was 
instituted, the right to sue having accrued at latest when the 
defendant No. 1 applied for letters of administration in 1898 and 
the suit not having been instituted till 1907. Insupport of these 
contentions, so far as they relate to the particular article to be 
applied, reference was made to the cases of Jssur v. Fuggut (1) 
and Sr/hamma v. Narayana (2), decided in India and to the case 
of Mahomed v. Hasin (3) decided by the Privy Council. It may 
be doubted whetheron the facts before us these authorities are 
conclusive in the appellants’ favour and whether ina suit by the 
respondent against the appellant and other members of the family 
interested, the appellant can obtain for himself any advantage 
from the circumstance that having applied for letters of adminis- 
tration and obtained an order for the grant of such letters, he did 
not take the requisite steps to make the order effectual. But in 
the view which we take, it is unnecessary for us to express any 
opinion on that point. We think that the suit even if it is 
governed by Article 120 and not by Article 123, is within time. 
Until the contest as to the right to obtain* letters of administra- 
tion was determined, the person entitled to represent the estate 
was unknown and it fas, if not impossible, at any rate inex- 
pedient and unnecessary for the plaintiff to take any action. The 
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Crvin, acts that the defendant No. 1 finally succeeded in that contest 
1910, and afterwards resisted her claim to a share of the estate are part 
Fais An Khan of her cause of action and for the purpose of Article 120 time 


began to run at the earliest from the date of the High Court's 
judgment, which was within six years of the date of the institution 
of the suit. 

As to the alleged custom, the learned Subordinate Judge has 
dealt with the question very briefly, butthis defence wasnot £ 
pressed upon us with great insistence and there is not much to be 
added to what the Subordinate Judge has said. The question 
was raised in the contest for the right to administer the estate ~ 
and the learned District Judge, in the judgment of 1899 to which 
we have already referred, found against the custom. 

Itis true, that the High Court, when the case came up on 
appeal, held that it was unnecessary to enter into the question 
and expressly left it open to be decided, if it was raised, in some 
future suit. The appellant, therefore, is not concluded by 
Mr. Teunon's judgment. But the question was raised and dealt with 
ina subsequent suit brought by one of the applicant's brothers 
against him and other members of the family for a share of the 
estate. In that suit, the trial Court again decided against the 
appellant (vide the Subordinate Judge’s judgment of 11th July 
1905) and when the case came up to the High Court, the suit was, 
pursuant toa deed of agreement dated the 25th March, 1896, 
compromised on terms which fromthe judgment of the High 
Court dated the 2nd April, 1900, appear to have been very bene- 
ficial at any rate to the minor respondents on whose behalf the 
existence of the custom had been denied. It appears moreover 
that the present plaintiff was a party to that suit as the defendant 
No. 3, that she appeared in the High Court, that she refused to 
take part in the compromise on the ground of the insufficiency 
of the amount offered to her, and that as against her the appeal 
was dismissed with costs. It was not contended that the question 
is res judicata as between the parties beforé us, but regard being 
had to the course of the ‘controversy and to the evidence given in 
this suit, we see no reason to dissent from the conclusion of the 
learned Subordiuate Jidge that the custom had not been estab- 
lished. 

There remain one or two minor matters to be considered. 

It was argued before us on the authority of the case of 
Umardaraz v. Wilayat (1), that the plaintiff was entitled to 

(1) (1888) I. L. B. 19 AIL. 169, 
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nothing in respect of the late Nawab's landed properties. This 
contention, however, does not seem to have been advanced in the 
lower Court and we are not disposed to allow it to be put 
forward for.the first time in appeal. 

As to the house known as the Asmani mehal, the Subordinate 
Judge in his judgment gave the plaintiff not only the right to 
live in it but also a one-sixteenth share of its value. We do not 
thinkthatshe can have both and indeed it does not appear that 
the right to live in the house is given by the decree. We content 
ourselves therefore with setting aside so much of the judgment 
as purports to give that right. 

As to the cross objections of the plaintiff, the only objection 
urged before us relates to the valuation of the palace of the late 
Nawab. The valuation is based on a valuation made for the pur- 
poses of the suit for letters of administration and it is contended 
that the damage caused by the earthquake has been twice deduct- 
ed. We are not satisfied, however, that the Subordinate Judge’s 
valuation is wrong aud we think it is safer to let it stand. 

With these observations the appeal and cross-objections are 
dismissed with costs aud the decree of the lower Court is con- 
firmed. We may mention that we delayed the delivery of our 
judgment in order to give the parties time to come to an agree- 
ment but they have not found it possible to do so. 


A. T. M. Appeal dismissed. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Coxe. 
SASIRAMA KUMARI 


v. 
MEHERBAN KHAN AND OTHERS.* 


Attachment before \judgmen(—Oiril Procedure Code (Act XIV of 1888), Seo, 
488—Suit, dismissal of—Reversal on appeal, effect of—Court’s inherent 
gower— Cil Procedure Code (Act V of 1908), O. 21 R. 58—Sale 
without attachment, order for—Validity—Oljection as to legality of 
proceedings, x 


Itisobligatory upon the Oourt to withdraw an attaehment before judg- 
ment upon the dismissal of the suit, The reversal of the judgment of 
dismissal on appeal does not operate to revive an attachment which has 
been cancelled under section 488 of the Oode of Civil Procedure, Hence a 


*- Civil Rule No. 3810, of 1910 against the decision of Babu  Kisorl Mohan 
Sikdar, Subordinate Judge of Bhagalpur, dated the 4th July, 1910, 5 
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decree-holder is not entitled to bring the properties to sale without a fresh 
attachment thereof, 

If a Court is infited by a decree-holder to sell property which bas not, as 
a matter of fact, been duly attached, and the Court is apprised of that 
circumstance by a person olaiming to be interested therein, the Oourt has 
inherent power to investigate the matter. ? 

When &sale of immovable property has actually taken place, and its 
validity is impeached on the ground that it was not attached, the absence of 
attachment does not, by itself, vitiate the sale. But the position is different 
when objection is taken to the legality of the proceedings before the aile has 
taken place, The duty of the Court, under such circumstances, is to ensure 
compliance with the provisions of the Code when there 18 still ample time left 
for necessary action, 


Applieation for revision by the Objector, 
Objeetion to execution sale. 


The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghosh and Babu Foy Gopal Ghosha for 
the Petitioner. 

Babu Umakali Mukerjee and Moulvis Shamsul Huda and 
Mahomed Tahir for the Opposite party. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order by which an objection to an execution sale has been sum- 
marily dismissed on the ground that the petitioner before us 
has no Jocus standi in the matter. The circumstances, under 
which the order in question has been made, are not the subject 
of controversy, and may be briefly narrated. Raja Padmananda 
Singh, and his son Kumar Chandrananda Singh were declared to 
be equally entitled to a seven-annas share of the Baneli Raj 
estate as the result of. a suit in the Court of the District Judge 
of Bhagulpore which was terminated by a consent decree on the 
14th August, 1903. On the 26th September, 1905, pursuant to 
an agreement of an earlier date alleged to have been made on the 
15th July, 1905, the Raja,conveyed his moiety in the aforesaid 
seven-annas share to his son by a registered deed’ of conveyance, 
The result of the transaction was, that Kumar Chandrananda 
became entitled to hold the entire seven-aunas share in his own 
right. Meanwhile, on the 5th September, 1905, the opposite 


-parties to the present Rule, Meherban Khan and Ayodha Prosad 


Chowdhury, had commenced a suit against Raja Padmananda 
Singh for recovery of a large sum of.money on the basis of two 
promissory notes alleged to have been executed by him on the 
15th December, 1904, and 16th June, 1905. Two days after the © 
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institution of this suit, the plaintiffs applied for attachment before 
judgment of three properties to the extent of the interest of the 
Raja thereunder. A conditional order was made, and it is alleged 
(but the statement is disputed) that an attachment was actually 
effected on thé 16th and 20th September, 1905. The Kumar 
appears to have preferred an objection to the attachment, which 
was overruled on the 25th August, 1906. The suit itself was 
dismissed on the 17th September, 1906, on the ground thatthe pro- 
missory notes were not genuine. On the 22nd October, 1906, 
the defendant, as also the Kumar, petitioned to the Court for 
withdrawal of the attachment under section 488 of the Civil 
Procedure Code of 1882. On the same date, the Subordinate 
Judge recorded an order to the effect, that as the suit had been 
dismissed, the attachment was withdrawn. On the roth 
December, 1906, the plaintiffs creditors preferred an appeal to 
this Court against the decree of dismissal, but no application 
appears to have been made for an attachment before judgment 
during the pendency of the appeal. The appeal was heard by a 
Division Bench of this Court, and on the 2nd August, 1909, 
the decree of dismissal was reversed and a decree made in favour 
of the plaintiffs for the sum claimed. The defendant has obtained 
leave to appeal to His Majesty in Council against this decree, and 
the matter is now before their Lordships of the Judicial Com- 
mittee. Meanwhile, on the 19th August, 1907, the Kumar, 
whose objection to the attachment before judgment had been 
overruled on the 25th August, 1906, commenced an action on 
the 19th August, 1907, for declaration of the invalidity of the 
attachment. The Court of first instance held that the attach- 
ment before judgment was illegal and void, and that, in any event 
it had-come to an end with the dismissal of the original suit. 
In this view, the Subordinate Judge dismissed the suit on the 
27th February, 1909. Onthe 20th June, 1909, the petitioner 
before us, the yidow of the Kumar*who had died during the 
pendency of the litigation in the Court bélow, preferred an appeal 
to this Court against the decree of dismissal, which is still 
pending. In the interval, the creditors ,* who had obtained a 
decree from this Court against the Raja, applied for sale of the 
properties which had been attached before judgment at their 
instance by the Subordinate Judge. On the 21st June, 1910, the 
petitioner preferred a claim and objected to the sale on the 
ground that the attachment, assuming it to have been effected 
regularly, had terminated with the dismissal of the suit, that it 
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was not revived when the decree of dismissal was reversed by 
this Court, and thet, consequently, no sale could be held without 
a fresh attachment. The Subordinate Judge .overruled this 
objection on the ground that the petitioner had no ocus standi 
in the matter, and directed execution to proceed." This order is 
challenged by the petitioner on the ground that the Court below 
has taken an erroneous view of the effect of the dismissal of the 
suit, and of the reversal of the judgment of dismissal on appeal, 
and that it had no jurisdiction to directa sale of the disputed 
properties without a fresh attachment. This position has been 
strenuously contested on behalf of the creditors ; it has been 
argued that even if the attachment be taken to have terminated 
with the dismissal of the suit, it was, in essence, a temporary. 
suspension of the attachment, and that the effect of the reversal 
of the judgment on appeal, was to revive the attachment so as to 
justify a sale on the basis thereof. The question raised is one of 
some novelty and not entirely free from difficulty. But after 
careful consideration of the arguments addressed to us on both 
sides, we have arrived at the conclusion that the order of the 
Court below is erroneous and was made without jurisdiction. 
Sections 483 to 490 of the Civil Procedure Code of 1882, 
deal with the subject of attachment before judgment. Section: 
483 defines the circumstances which justify an attachment before 
judgment. Section 484 authorises the Court to direct a condi- 
tional attachment of the properties of the defendant, which may 
be made absolute as indicated in the next following section, 
Section 488 then provides—we quote only so much of itas applies 
tothe case before us—that when an order of attachment before 
judgment has been passed, the Court, which passed the order, 
shall remove the attachment when the suit is dismissed. It is 
manifest from this section that the Legislature intended to make 
it obligatory upon the Court to withdraw an attachment before 
judgment upon the dismissal of the suit. „In the case before us, 
the parties concerned had recourse to an additional precaution ; 
they actually invited the Court to cancel the attachment and 
obtained an express order in that behalf. "There is, consequently, 
no possible room for controversy that in this case the order of 
attachment before judgment ceased to ba operative on the 22nd 
October, 1906. The question, therefore, narrows down to this : 
What was the effect of the reversal of the judgment of dismissal 
ofthe Court of first instance by this Court ou the 2nd August, 
1909? On behalf of the creditors it bas been argued that the _ 
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attachment was revived as soon as the judgment was reversed. It 
has been contended, on the other hand, by the claimant that the 
order of withdrawal of the attachment remaihed unaffected by 
the decree of reversal made by this Court. In support of the 
former contention, reliance has been placed by way of analogy 
upon the principle embodied in section 144 of the Civil Proce- 
dure Code of 1908, namely, that upon reversal of a decree, it is 
competent to the Court to grant relief by way of restitution, that 
is, to restore to the successful party what he has lost in execution 
ofthe erroneous decree passed against him and subsequently 
reversed on appeal. This principle of restitution, it has been 
suggested, is, as was explained by Sir Barnes Peacock, C. J., in 
Hurro Chunder v. Shoorodhonee (1), based on the inherent powers 
ofa Court of Justice, and ought to be applied to include cases 
like the present where the ultimately successful party seeks, in 
substance, the reversal of an interlocutory order as the necessary 
corollary of the reversal of the final decree in the cause. In 
answer to this argument, it has been contended on behalf of the 
claimant, that attachment before judgment is a purely statutory 
remedy, the operation whereof should not be extended beyond 
the provisions of the Code, because though the Legislature bas 
made express provision for the withdrawal or cancellation of the 
order of attachment upon dismissal ofthe suit in the original 
Court, it has omitted, for reasons about which we need not specu- 
late, to make any provision for restoration of the attachment 


upon reversal of the decision of the original Court on appeal. In 


Support of this proposition, reference has been made to the cases 
of Moheeooddeen v, Ahmed Hossein (2), Ram Chand v. Pitam 
Mal (3) and Gossatn Money v. Gour Pershad (4). In our opinion, 
there is no room for reasonable doubt that under the provisions 
of the Code, the reversal of the judgment of dismissal on appeal, 
does not operate to revive an attachment which has been cancelled 
under section 488 of the Civil. Procedure Code. The concluding 
words of section 488 emake it abundbntly clear that upon the dis- 
missal of the suit, it is the duty of the Court to remove the attach- 
ment. Such a provision as this is. inconsistent with the theory 
that the attachment may be ina condition of temporary sus- 
pension during the pendency of a possible appeal and may be res- 
tored to life in the evert of ultimate reversal of the decree of the 


(1) (1868) 9 W. R. 402, B. L. R. Sup. Vol, 985. 
(2) (1870) 14 W. B. 884, (3) (1883) I. L. R. 10 All, 506. 


(4) (1884) I. Le R. 11 Oale, 146, . me 
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Court of first instance. In so far as the Courts of this country 
and of England are concerned, there does not appearto be any 
authority directly in point, but the question appears to have 
been frequently raised in the American Courts. Ás pointed out in 
the classical treatise on the Law of Attachment by Chief Justice 
Drake (sections 228, 413, 428), although there has been some 
divergence of judicial opinion, the preponderance of decisions is 
in favour of the view that the reversal of the judgment in favour 
ofthe defendant does not by itself revive the attachment. It 
has been ruled that a judgment in favour ofthe defendant, 
whether for default of the plaintiff or upon the merits, dissolves 
the attachment, and the subsequent reversal of the judgment 
does not restore the uninterrupted operation of the attachment, 
Brown v. Harris (1), and the notes to Franklin Bank v. Bachel- 
der (2). As was observed in Moloy v. Orton (3), the purpose of at- 
taching the property and of keeping it in the custody of the law, is 
to have it forthcoming and available to answer any judgment the 
plaintiff may recover in the action; it is, therefore, unreasonable 
to suppose that when the law provides that upon dismissal of the 
suit,the attachment should be cancelled, the Legislature could 
ever have intended that the lien of the attachment should never- 
theless continue as though it had been kept alive by an order of 
Court, during the pendency of the appeal, to answer any judg- 
ment the plaintiff might finally recover. In some of the American 
States, however, there is statutory provision to the effect that if 
the unsuccessful plaintiff perfects his appeal within a prescribed 
period and files a security bond, the effect is to prevent the dis- 
solution of the attachment which would otherwise be caused by 
judgment in favour of the defendant. Faffray v. Claflin (4). But 
even in such cases, it is provided that though the effect of the 
dissolution is thus suspended, and upon a reversal of the judgment 
ina higher Court the plaintiffis restored to his original rights 
under the attachment, he cannot thereby prejudice the position 
of third parties who may have acquired a sight in the property 
between the date of dismissal of the suit and the date when the 
appeal is perfected (Encyclopedia of English and American Law, 
Vol. III, p. 231 and Cyclopedia of Law, Vol. IV, p.625). There 
isin this country, however, no such statutory provision. It 
appears to us to be reasonably plain that the effect of section 488 
of the Code of 1882 isto make it obligatory upon the Court to 


(1) 11850) 2 Greene 505. (3) (1890) 42 Fed. Rep. 513. 
(2) (1848) 39 Am. Dec. 601 (6(9). (4) (1893) 119 Missouri 117, 24 8, W. 761. 
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withdraw the attachment as soon as the suit has been dismissed ; 
and that neither upon the statutory provisions nor upon principle 
can the attachment be treated to have been revived as the result 
ofthe reversal ofthe judgment by the Court of appeal, in any 
event, not to the prejudice of third parties who may have acquired 
rights in the property. In the case before us, we must conse- 
quently hold that the order of the 22nd October, 1906, by which 
the attachment was withdrawn, is still in force ; in other words, 
that the decree-holders are not entitled to bring the properties 
to sale without a fresh attachment thereof. 

It has been argued, however, by the learned vakil for the 
decree-holders, that the petitioner has no Jocus standi in this 
matter, because if, according to her case, there is no subsisting 
attachment, it is incompetent to her to prefer a claim under Rule 
58 of Order 21 of the Code of 1908. This objection is manifestly 
fallacious, for even if it be conceded fora moment that Rule 58 
presupposes an attachment to which objection is made, it is clear 
that a Court is not competent to sella property which has not 
been previously attached. Consequently, if a Court is invited by 
a decree-holder to sell property which has not, as a matter of 
fact, been duly attached, and the Court is apprised of this circum- 
stance by a person claiming to be interested therein, the Court 
has inherent power to investigate the matter ; indeed, it is its 
duty to guard against a possible abuse of its process. The learned 
vakil forthe decree-holders has, however, contended that a sale of 
property, which has not been attached, is not void but merely 
voidable on the ground of material irregularity, and that conse- 
quently the decree-holders ought to be permitted to sell the dis- 
puted properties at their own risk. It may be conceded that 
when a sale of immovable property has actually taken place and 
its validity is impeached on the ground that it was not attached, 
the absence of attachment does not, by itself, vitiate the sale. 
Kishory v. Mahomed (1), Tasudduk Rasul v. Ahmed Hossein (2), 
Tincourt Debya v. Shib Chandra (3) and Sheodhyan v. Bhola- 
nath (4). But the position is entirely different when objection is 
taken to the legality of the proceedings before the sale has taken 
place. The position cannot be maintained on any intelligible 
ground, that though a Court is apprised, before the sale, of the 
circumstance that no writ of attachment bas been served, it should, 
nevertheless, proceed to sell the property and leave the parties to 


(1) (1890) I. L. R. 18 Calo, 188. 
(2) (1828) L. B. 20 1. A. 176, I. L. BR. 31 Oale, 68, 
(3) (1894) I. L. R. 21 Cale. 639. — (4) (1899) I, L, B. 21 All, 311, 
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litigate about the legality of the sale at a subsequent stage of the 
proceedings. The plain duty of the Court, under such circum- 
stances, is to ensure compliance with the provisions of the Code 
when there is still ample time left for necessary action. 

The result, therefore, is that this Rule must be, made absoluté 
and the order of the Court below discharged. The decree-holders 
will be called upon to attach the disputed properties in accordance 
with law if they desire to bring them to sale. It will then be 
open to the present petitioner to prefer a claim or take objection 
to the attachment under Rule 58 of Order 21 of the Code of 1908, 
on the ground that the share of Raja Padmananda had been validly 
transferred to his son, the husband of the petitioner, under the 
conveyance ofthe 26th September, r905. If such claim is pre- 
ferred, it must be duly investigated in the manner prescribed by 
the Code. The petitioner is entitled to her costs both here and 
in the Court below. We assess the hearing fee at five gold 
mohurs, 


A. T. M. Rule made absolute, 


— — an 


Before Mr. Fustice Woodroffe and Mr. Fustice Carnduf. 
KHETRA NATH GHATAK 


v. 
PIRU BAMRI AND OTHERS." 


Specifio Relief Act (I of. 1517), Sec. 9—Chota Nagpur Tenanoy Act (VI of 1908, 
B. C.) Secs.. 08, 71 and 1389—Suit to recocer possession of lands, whether 
barred under Seo, 139 uf the Act—Oicil Cuurt, jurisdiction of —" Suits” 
and “ applications” distinction of, in the Act —Ohota Nagpur Landlord and 
Tenant Procedure Aot (I of 1870, B. 0), Beo. 37 (b)—Rent Recovery Act 
(X of. 1859, ), Sco, 23 OL. (b). 


A suit under section 9 of the Specific Relief Aot, to recover possession of 
Jands from which the tenant has been unlawfully ejeoted by the landlord, ta 
not barred by the provisions of section 189 of the Ohota Nagpur Tenanoy Act, 
inasmuch as the latter is a bar onfy in respect of applications and not of suwita. 

Per Woodroffe J,—O:vil Court has the jurisdiction to try such a suit, as it i8 
competent fora party, under the general law contained in the Specifio Relief 
Act, to take the benefit of its provisions and to bring a sult thereunder, unless 
there ig some special law which deprives him of the benefit of the general pro- 
visions of the Specific Relief Act. 

Per Oarnduff.J.—The words “suits” and * applications" in the Ohota 
«Nagpur Tenancy Aot are not interchangeable terms 

* Civil Rule No, 4134 of 1910, against the judgment and decree passed by 


Babu Bamandas Mukherjee, Munsiff of Raghunathpur, dated the lth 
August, 1910. ^ 
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Where the words of an Act, as enacted, are olear, the Legislature only, and 
not the Courts, can correct any mistake involved in their use, 
Labrador Company v. The Queen (1) referred to, j 


Application by Defendant No. 14. 


Suit for recovery of possession of lands, under section 9 of 


the Specific Relief Act. 


The material facts will appear sufficiently from the judgment. 


Babu Surendra Nath Guha, for the Opposite party.—The 


suit was maintainable in the civil Court. Upon the pleadings, 


it is apparent that this is not a suit to recover possession of lands 
from which the tenant has been unlawfully ejected by the land- 
lord ; and thus section 139 cl. (s) of the Chota Nagpur Tenancy 
Act (VI of 1908 B. C.) is in no way applicable to the case. Besides, 
section 139 of the Act does not take away the jurisdiction of the 
civil Court to entertain such a suit ; it speaks of applications 
and not of suits. A distinction between ‘applications’ and 
'suits' is drawn in several sections of the Act, e. g. cls. (1), (2) 
(3), (4), (6), (7) and (8) of section 139 refer to suits, cls. (2) 
and (8) refer both to suits and applications ; and cl. (5) refers to 
applications only. The corresponding section of the repealed 
Act (I of 1879, B. C), £. e, section 37, refers only to suits and 
the Legislature made this alteration with the object of barring 
applications only, being cognisable by the civil Court ; and the 
present case was a suit instituted before the Munsif. The 
general provisions of the Specific Relief Act should be applied 
unless there is some special law depriving the party of the 
benefit of the general Act. If the tenant had been unlawfully 
ejected, a suit of the present nature was maintainable in the 
civil Court even where Act X of 1859 was in force.. See 
Fonardun Acharjee v. Haradhun Acharjee (2). 

Babu Surendra Nath Ghoshal (with him Babu Probodh Chunder 
Mukherjee), for the Petitioner.—The suit under section 9 of the 
Specific Relief Act, which is a genergl provision under a general 
Act, is not maintainable, in view of the express bar provided in 
section 139, cl. (5) ofthe Chota Nagpur Tenancy Act (VI of 1908, 
B. C.), which is the special and local law in force in the district. By 
interpretation of statutes a special law overrides the general one, 
There ought to have | been an application to the Deputy 
Commissioner, and not a 1 civil suit in the Munsiff's Court, Under 
Sections 135 and 138, and other sections in.the Chapter, the 
Deputy Commissioner has power to entertain both suits and 

(1) (1893) L.R App. Cas 123. er (1883) OW. R. 614 7 
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OIvIL. applications. The words " suits ” and " applications " are inter- 
1911. changeable termg both in the present Act and in the repealed 
Khetra Nath Ghatak Act (I of 1879), as also in the Rent Recovery Act (X of 1859). 
o è The definition of "suit" in either of the local Acts does 
poe not contemplate that there should be all the r&quirements of 
a pláint, as provided under the Code of Civil Procedure for a 
suit in a civil Court, A suit before the Deputy Commissioner 
does not require a verification by the | plaintiff ; see section 46 of 
Act I of 1879. Under the present Act (VI of 1908) an applica- 
tion can be “ made" as well as " instituted " ; compare sections 
237 aud 238. Hence the word " application " in section 139, cl.(5) 
must include “ suit" ; and the omission in that clause of the 
word "suit" is intentional ; and the Legislature intended by 
express bar in the first portion of section 139 totake away the 
summary power conferred on civil Courts by section 9 of the Specific 
Relief Act, and to vest the same in the Deputy Commissioner ; 
otherwise the result will be anomalous and disastrous if both 
have concurrent powers; see Jchharam Singh v. Nilmoney 
Bahida (1). As soon as the Munsiff came to a finding that the 
plaintiff (tenant) had been dispossessed by the landlord and his men, 
he ought to have directed the plaintiff to apply for necessary relief 
to the Deputy Commissioner. He was not competent by virtue 
of the local Act to give relief, and his order decreeing the suit 
was ultra vires. 

The following judgments were delivered 

Woodroffe J.—This is a suit, under section 9 of the Specific 
Relief Act. Itisobjected by the petitioner the defendant No. 14 
that the civil Court had no jurisdiction to try it ; and in support 
of this argument reference is made to the provisions of section 
139, clause (s) of the Chota Nagpur Tenancy Act (VI of 
1908, B. C.. That clause says:—~‘ All applications to recover 
the occupancy or possession of any land from which a tenant has 
been unlawfully ejected bysthe landlord or any person claiming 
under or through the landlord * * * shall be cognizable by 
the Deputy Commissioner, and shall be instituted and tried or 
heard under the provisions of this Act, and shall not be cognizable 
in any other Court, except as otherwise provided by this Act." 

It may be a question in the face of the pleadings, whether 
this is a suit to recover possession of land from which a tenant has 
been unlawfully ejected by the landlord. Although the second 
ground of motion alleges that the lower Court acted unlawfully 


(1) (1908) 12 C, W. N, 636. 
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in éntertaining the suit when the plaintiff alleged in his‘own 
plaint that there had been dispossession by his landlord, the state- 
ment in that ground does not appear to have been correct. For 
we have had the pleadings translated and read to us and we ob- 
serve that there is no such statement in the plaint. There isa 
finding inthe judgment of thelower Court that the defendant 
No. 14 is the landlord and that the other defendants are his ratyazs. 

Whether that amounts to a finding that the plaintiff is the tenant 
of the defendant No. 14 need not be further considered ; ; nor the 
second ground on which this Rule has been obtained. For even 
assuming, for the sake of argument, that this is a suit by the plaintiff 
to recover possession of land from which he has been unlawfully 
ejected by the landlord, the suit does not appear to me to be 
barrel by the provisions of section 139 of the Act. It is to be 
observed, in the first place, that the Act in severa] of its provisions 
draws a distinction between suits and applications ; nextly, that 
the corresponding section in the earlier ‘Act referred only to suits, 
and thirdly, that the very section upon which reliance is placed, 
and which it is contended bars this suit, itself draws a distinction 
between suits and applications. For whereas clauses (1), (2), (3) 
(4), (6), (7), and (8) all refer to “ suits, " and clauses (2) and (8) 
refer both to suits and applications, clause (5) refers to applications 
alone, This is a suit and is not an application; and under the general 
law contained in the Specific Relief Act it is competent, in my 
opinion,fora party to take the benefit of its provisions and to 
bring a suit thereunder, unless thereis some special law which 
deprives him of the benefit of the general provisions of the Speci- 
fic Relief Act. There is, in my opinion, no such law, because the 
only alleged bar which has been put forward is the bar in respect 
of applications and not of suits. It has been contended in support of 
the Rule that we should read the word “application ” as being the 
same as "suit." This, I think, it is quite impossible to do. 

The Rule must, therefore, be discharged with costs, the Heats 
ing fee being assessed at two gold mohure. 

Carnduff J.—I am of the same opinion. Section 9 of the- 
Specific Relief Act, 1877, provides that, if any person is dispos- 
sessed without his consent of immovable property otherwise 
than in due course of, law, he or any person claiming through 
him may, by suit instituted within six months from the date of 
the dispossession, recover possession thereof, d an 
any other title that may be set up in such suit. 

By section 68 of the Chota Nagpur Tenancy Act, 1908 (Ben, 
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Act VI of 1908), it is enacted that “no tenant shall be ejected from 
his tenancy or any portion thereof except in execution of a decree, 


Khetra Nath Ghatak Orinexecution of an orderof the Deputy Commissioner passed under 


Piru Bamri. 
Carnduf, J. 
— 


this Act.” Under section 71, any tenant ejected otherwise than as 
aforesaid may present an application to the Deputy Commissioner 
praying to be replaced in possession of his tenancy, and the Deputy 
Commissioner may, if he thinks fit, after summary enquiry, replace 
him in possession in the manner prescribed by the rules made 
under section 248, sub-section (2), clause (v), of the Act. 

And section 139, clause (5), provides that “all applications to 
recover the occupancy or possession of any land from which a 
tenant has been unlawfully ejected by the landlord or any person 
claiming under or through the landlord * 
shall be cognizable by the Deputy Commissioner, and shall be 
instituted and tried or heard under the provisions of this Act, 
and shall not be cognizable in any other Court, except as other- 
wise provided in this Act." 

This is the clause relied upon by the petitioner ; and it is to 
be observed that, unlike the corresponding clause (4) of section 
37 of the repealed Chota Nagpur Landlord and Tenant Procedure 
Act, (Ben. Act I of 1879) and clause (b) of section 23 ofthe 
Bengal Rent Act, 1859 (X of 1859), it does not refer to suits at all, 
much less bar them, if brought in a civil Court. It expressly bars 
applications only ; and it cannot be contended that the words 
‘suits " and “applications " are interchangeable terms, because 
a distinction between applications and suits is recognised over 
and over again in the Act itself. It was, it is true, unnecessary 
to bar applications under section 71 of the Act : for applications 
thereunder can be made to the Court of the Deputy Commis- 
sioner alone. And I am unaware ofany other enactment under 
which applications ofthis kind canbe entertained by any other 
Court, I have little doubt, therefore, but that a mistake in draft- 
ing has been made, and this is, of course, much to be regretted. 
Butitis well established that, where the words of an Act, as 
enacted, are clear, the Legislature only, and not the Courts, can 
correct any mistake, involved in their use ; and, if any authority 
is required for this proposition, I need only refer to the decision 
of the Privy Council in The Labrador Company v. The Queen (1), 

I agree, therefore, in the conclusion that this Rule must be 
discharged. 


A N.R. C. Rule discharged. 
(1) (1893) L. B. App. Cas 123, ; 
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APPELLATE CIVIL. 
Before Mr. Fustice Rampini? 
GOLAM MOWLA AND ANOTHER 
* v. 
ABDOOL SOWAR MONDUL.* 
Suit for rent and gjeotment from homestead (bastu) land—Raiyat with right of 
occupancy? in agriowltural land in the village in which he has homestead 


land—Hjectment on empiry of lease regarding homestead land—Settled 
raiyat, right of —Bengal Tenanoy Act (VIII of 1885), Beos, 91, 178. 182— 
Ücovpanoy right. 

A tenant, who is not a raiyat in respect of a plece of basiw or homestead 
laud but isso in respect of the agricultural land which he holds in the village and 
tne homestead land is held otherwise than as part of the tenant’s holding asa 
raiyat, mast be regarded, in the absenoe of any allegation of local custom or 
usage, as holding the homestead land ın accordance with the provisions of the 
Bengal Tenancy Act applicable to land held bya ralyat; such a tenant has, 
under gection 21 of the Aat, a rizht of occupancy 1n the piece of humestead or 
bastu land as well as ın the agricultaral landjin the village of which heisa 
settied raiyat, 

Appeal by the Plaintiffs. 
Suit for arrears of rent of bastu or homestead land and 


for ejectment. 
The facts and arguments appear from the judgment. 
“Babu Upendra Chandra Bose and Moulvi Serajul Islam 
for the Appellants, 
No one appeared for the Respondent. 
The judgment of the Court was delivered by 
Rampini J.—The plaintiffs sue in this case for arrears of 
rent of 24 bighas of basin land and for ejectment of the defendant. 
It appears that the defendant formerly sold this land to the 
plaintiffs, and that having no place to live on at the time, he was 
‘allowed to remain at first for a period of one year, and then 
subsequently fora period of two years. In Chait 1295, he exe- 
cuted a kabuliat in favour of the plaintiffs for the period of two 
years, and by this kabuliat he bound himself down, at the expiry 
of the two years, to give up the land, He has, however, not given 
up the land in accordance with this kabuliat ; and the plaintiffs 
now sue him for arrears of rent and for ejectment. 
The lower Courts dave dismissed the suit of the plaintiffs 
on the ground that the defendant is a settled raiyat of the 


* Appeal from Appellate Decree No 1078 of 1892, against the decree of 
Babu Purna Ohandra Shome, Subordinate Judge of 24-Pergunnahs, dated the 7th 
April 1802, affirming that of Babu Tarak Ohandra Das, Munsiff of Basirhat, 
dated the 27th July 1891. 
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village. It appears ‘that he has a right of occupancy in some 
agricultural land in the village other than ‘the subject of dispute 
in this case, which; as I have said, is daste land. It has, there- 
fore, been held that under the provisions of the Bengal Tenancy 
Act, the plaintiffs cannot eject the defendant. A 

The plaintiffs appeal to this Court, and urge that the lower 
Courts are wrong in not giving them a decree in ejectment. I, how- 
ever, think that the lower Courts are perfectly right. Under 
section 21 of the Tenancy Act, clause (1), every person who isa 
settled raiyat of a village has a right of occupancy in all land for 
the time being held by him asa raiyat in that village. The 
learned pleader for the appellants points out that the subject of 
dispute in this suit is not held by the defendant asa raiyat ; but 
that appears to me to be immaterial because we must read section 
21 in this case in conjunction with section 182, in which is to be 
found the law under the Tenancy Act with regard to homestead 
land. Now, section 182 says when a raiyat holds his home- 
stead otherwise than as part of his holding as raiyat, the inci- 
dents of his tenancy of the homestead shall be regulated by local 
custom or usage, and, subject to local custom or usage, by the 
provisions of this Act applicable to land held by a raiyat.” Now, 
it is quite clear that the defendant is a raiyat not in respect of 
the land in dispute, but in respect of the agricultural land which 
he holds in the village ; then itis clear that the land in dispute 
is homestead land held otherwise than as part of the defendant's 
holding asa raiyat ; no allegation of local custom or usage is 
made by either of the parties ; and therefore it followsthat the 
land in this suit must be regarded as held by the defendant in 
accordance with the provisions of the Tenancy Act applicable to 
land held by a raiyat. Therefore even though the defendant is 
nota raiyat in respect of this piece of astu land in dispute 
between the parties, still under section 182, the provisions of this 
Act applicable to land held by a raiyat are applicable to this parti- 
cular piece of land; in other words, he has, under section 21, 
aright of occupancy in this pieceof dastu land as well in the 
agricultural land in the village of which heisa settled raiyat. 
Furthermore, under sectfon 178 of the Tenancy Act, clauses (a) 
and (2) the defendant cannot contract himself out of his rights 
as an occupancy raiyat. This case must Accordingly be decided 
by the general provisions of the Tenancy Act, and not by the 
terms of the special contract made by the plaintiffs with the 
defendant. 


Vou. XIII] -HIGH COURT. 

- There is another ground of appeal, visą that the lowér 
Courts were not right in refusing to allow the plaintiffs to with- 
draw their suit for ejectment ; but that ground of appeal has not 
been pressed before me, and, therefore, I need say nothing with 
regard to it. 

Under these circumstances, the findings of the lower Court 
appear to be perfectly correct, and I dismiss this appeal, but with- 
' out costs, as nobody appears for the respondent. 

H. P. C. Appeal dismissed. 


Note.—No appeal was preferred against this judgment under section 15 
of the Letters Patent —Ed 


Before Mr. Y ustice Mookerjyee and Mr. Fustice Sharfuddin. 
JOYTARA 


U. 
PRANKRISHNA SEAL AND OTHERS.* 
Appeal—Bengal Tenancy 4o! (VIII of 1885) Bec, 178, Sub-seo. (3)— 


Representative in interast-—Oiril Procedure Code (Aot V of 1908), 
See 47 —Uareoorded co-sharer in tenancy. 


Whether an appeal les against an order of the original Court under 
seotion 178, sub-section (3) of the Bengal Tenanoy Aot, depends on the 
true nature of the question raised ns also on the parties between whom it 
arises. 

An unrecorded co-sharer in a tenancy is not a representative in interest 
of the recorded tenant, against whom a deoree for rent was obtained by the 
landlord, within the meaning of aeotioa 47 of the Code of Oivil Procedure. 

Appeal and Application for Revision by the Applicant. 

Application under section 173, sub-section (3) of the 
Bengal Tenancy Act for setting aside an execution sale held 
under a rent decree. 

The material facts and arguments appear from the judgment. - 

Babu Dhirendra Lal Kastgiy forthe Appellant and 
Applicant. 

Babu Dwarka Nath Chakravarfi, Moulvi Syed Shamsul 
Huda and Babu Birendra Chunder Das for the Respondents 
and Opposite Parties. C. A. V. 

The judgment of the Court was delivered by . 


Mookerjee J.—We are invited in this case to set aside an 
order of the Court of appeal below made in reversal of an order; 


* Appeal from Appellate Order No. lof 1910 and Oivil Rule No 77 of 

1910, against an order of ML Yusoof, Esq., District Judge of Noakhali, dated, 

= the 25th September, 1909, reversing that of Babu Jatindra Obunder Lahiri; 
Munsiff of Feni, dated the 28th July, 1908, 
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of the original Court undersub-section (3) of section 173 of the 
Bengal Tenancy Act. The Maharaja of Tipperah, in execution of 
a decree against'a recorded tenant, Dayamoyi, brought a holding 
to sale on the 6th September, 1905. The property was pur- 
chased by one Prankrishna Seal. On the ,27th February, 
1909, one Joytara, the sister of Dayamoyi, made an application 
to set aside the sale on the ground that the holding originally 
belonged to her father Jagannath Seal, that upon his death it 
was inherited by his four daughters Dayamoyi, Joytara, 
Saraswati and Jasoda, that the decree for rent had been obtained 
against Dayamoyi alone, and that at the execution sale the 
holding had been purchased for an insignificant price by 
Dayamoyi in the name of the ostensible purchaser Prankrishna 
Seal witha view to extinguish the interests of her sisters. 
She consequently prayed that the sale might be set aside 
under sub-section 3 of section 173 of the Bengal Tenancy Act. 
She joined as opposite parties to this application, the decree- 
holder, the judgment-debtor, and the auction-purchaser. Sub- 
sequently, as it was alleged that the auction-purchaser had 
meanwhile transferred the property, the transferee also was 
added as an opposite party. The application was resisted on 
the ground that it was barred by limitation, that the petitioner 
Joytara had no interest in the property because it had been 
sold by their father to Dayamoyi, and that it had not been 
purchased by Dayamoyiatthe execution sale in the name of 
the auction-purchaser. The Court overruled the objection of 
limitation on the ground that the facts established brought 
the case within section 18 of the Limitation Act, "The Court also 
found that the holding belonged to all the sisters and that 
it had been purchased by thejudgment-debtor for an insigni- 
ficant price in the name of her near relation Prankrishna 
Seal. In this view, the Court of first instance set aside the sale 
under section 173, sub-section 3 of the Bengal Tenancy Act. The 
decree-holder then appealed to the District Judgeand he joined 
as parties respondents the petitioner Joytara, the judgment- 
debtor, the auction-purchaser, and the transferee from the 
latter. A preliminary objection was taken to the hearing of 
the appeal that it was not allowed by law. The learned Judge 
overruled this objection on the grotfhd that the appeal was 
competent upon the authority ofthe decision in Chand Monee 
y, Santo Monee (1). He thenjheard the appeal on the merits, 


(1) (1897) L L, R, 24 Calo, 707, 
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and reversed the decision of the Court of first instance, 
because, in his opinion, the application under section 173 was 
barred by limitation. We are now invited by” the applicant 
under Sec. 173to discharge this order in the exercise, either of 
our revisional qr of our appellate jurisdiction, on the ground 
that no appeallay against the order of the original Court to 
the District Judge. 

To determine whether the appeal to the District Judge 
was competent, it has to be observed at the outset that no appeal 
is allowed against an order under section 173, sub-section 3 of the 
Bengal Tenancy Act by any provision in the statute itself. Nor 
is an order under section 173 included in the list of orders made 
appealable as such by the Code of Civil Procedure of 1908. But 
it has been suggested that the order may be treated as one made 
under section 47 of the Code, and is consequently a decree 
under section 2 (2) and appealable assuch. The tests to be 
applied to determine the soundness of this contention are two-fold ; 
first, is the question raised in the application under section 173 
one between the parties tothe suitin which the decree was 
passed or their representatives ; and, secondly, does the question 
relate to execution of the decree? In so far as this second con- 
dition is concerned, it is obviously satisfied, because if the objec- 
tion prevails and the sale is reversed, the decree-holder must 
proceed with execution afresh. The only point, therefore, which 
requires consideration is, whether the first condition is satisfied, 
namely, whether the question raised arises between the parties to 
the suit or their representatives. Now it is pointed out by their 
Lordships of the Judicial Committee in the case of Prosunno 
Kumar Sanyal v. Kali Das Sanyal (1), that ifthe question 
really arises between the parties to the suit or their representa- 
tives, it does not cease to be so because the purchaser at a judicial 
sale who is no party tothe decree whereof the execution is in 
question, is also interested and concerned in the result. The fact, 
therefore, thatethe purchaser in this case who is asserted by the 
petitioner to be no other than the judgment-debtor herself, is 
affected by the result of the proceeding, does not in any way alter 
its character. The point, therefore, narrows down to this : Is the 
petitioner a regresentative of one of the parties to the suit within 
the meaning of sectio 47 of the Code? Much reliance has 
been placed by the judgment-debtor and the auction-purchaser 
upon the decision of the Full Bench in /shan Chunder v. Beni 


(1) (1892) I, L, R. 19 Oalc, 688, L. B. 19 T. A. 10, 
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-Madhub (1), where it was ruled that the term representative, 


when taken with reference to the judgment-debtor, means his 
representative in interest, and includes a purchaser of his interest, 
who so far as such interest is concerned is bound by the decree, 
On the basis of this principle, it has been arguad that the peti- 
tioner in so far as she is an unrecorded sharer in the tenancy, is a 
representative of.the recorded tenant, the judgment-debtor, against 
whom the decree for rent was obtained. In our opinion, this 


‘position is not only contradictory to the contention that the 


petitioner has no interest at all inthe tenancy but is also unsustain- 
able on principle. If A, B and C are interested in a tenancy, while 
the name of A alone is recorded in the books of the landlord who 
obtains a decree for rent against him, it is difficult to appreciate 
how B and C can-be rightly regarded as the representatives in 
interest of A. It would, in our opinion, bean unwarrantable 
extension of the rule, laid down in the case of Ishan Chunder v. 


‘Bent Madhub (1) and applied in the case of a transferee from the 


recorded tenant in Azgar Ali v. Asaboddin Kasi (2), to hold that 
B and C are the representatives in interest of A. It might with 
more propriety be maintained that for the purposes of the ten- 
ancy and of the suit for arrearsof rent, A represented B and C. 
Itis worthy of remark, however, that such an unrecorded co-sharer 
would be entitled to apply for reversal of the sale under Order 21, 
Rule 9o of the Code of 1908, asa person whose interests are 
affected by the sale. But we are not prepared to hold that such 
an unrecorded co-sharer isa representative in interest of the 
recorded tenant within the meaning of section 47 of the Code of 
1908. Such unrecorded co-sharer does not derive his interest ~ 
from the recorded co-sharer ; their interests are co-ordinate, and 
the unrecorded sharer cannot be appropriately described as the 
representative in interest ofthe recorded co-sharer. Consequently, 
in the case before us, the question raised by the application under 
section 173 sub-section (3) did not arise between the parties to 
the suit or their representatives. The order of the original Court, 
therefore, was not a decree and not appealable as such. 

Our attention was invited to a number of judicial decisions 
which are, perhaps, not easy to reconcile. A detailed examination of 
these cases is unnecessary, as, in our opinion,an inflexible rule 
cannot be formulated that an order under section 173 is or is not 


appealable as a decree. The test to be applied in the circumstances 


41) (1896) I. L B 24 Calc. 62. — (2) (1904) 9 O. W, N. 184, 
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of each case is, what is the true nature of the question raised, and 
who are the parties between whom it arises. The answer must 
depend largely upon the position of the applicant and the title he 
claims. We muy observe, however, that there are expressions 
used in some of the cases in the books which may be open to 
criticism. 

The case nearest in pointis that of Roghu Singh v. Misri 
Singh (1), where the application was made by an unrecorded 
co-sharer in the tenancy. The learned Judges held that the order 
was not within the scope of section 244 of the Code of 1882, because 
- the applicant was an outsider and not a partyto the suit; it was 
not considered, however, whether he was a representative of the 
judgment-debtor. In Chand Monee v. Santo Monee (2), the 
application was made by one of the judgment-debtors and the 
heirs of a deceased judgment-debtor, on the allegation that a third 
judgment-debtor had purchased the property inthe name of his 
wife. The question was raised, therefore, between the parties to 
the suit and was clearly within the scope of section 244. In Hara- 
bandhu v. Harish Chandra (3), the application was made by a pur- 
chaser from the recorded tenant and the contest was apparently 
between the applicant and the auction-purchaser, Eveniif, there» 
fore, the purchaser could be treated as a representative of the 
judgment-debtor, the question might not fall within section 244, 
on the priaciple explained by Mr. Justice Banerjee in Aira Lal v. 
Chandra Kanto (4) ; see also Amir Rat v. Basdeo Singh (5). But 
the same learned Judge appears to have ignored the distinction 
in the case of Sriram Chander Singh v. Guru Das Kundu (6), 
where he held that an appeal might lie at the instance of the 
judgment-debtor though it might not lie at the instance of the 
applicant under section 173. But obviously, as pointed out in 
the case of Hira Lal v. Chandra Kanto (4), the answer to the 
question whether an appeal lies or not depends upon the nature 
of the order and not upon who happens to be the appellant, 
The distinction was possibly overlooked also in Mahima Chandra 
v. fogendra Kumar (7) In the case before us, it is, in our 
opinion, clear upou the principles already explained that the 
appeal preferred to the District Judge was incompetent. 


(1) (1894) I. L. R, 21 Calo, 825. — (4) 1899) I.L B 26 Calo, 539. 
(2) (1897) I. L. B 24 Calo. 707, — (5) (1908) 5 O. Le J. 204. 
(8) (1898) 8 O. W. N. 181. (6) (1899) 3 C. W, N. Cv, 

(7) (1898) BO. W N. xiv, 
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The result is that the Rule is made absolute, the order of the 
District Judge discharged, and that of the Court of first instance 
restored with costs both here and in the Court below. "The costs 
will be paid by the transferee from the auction-purchaser here 
and by the decree-holder in the Court of appeal below. We assess 
the hearing fee in this Court at 2 gold mohurs. 

The appeal is dismissed. We make no order as to costs in 
the appeal. 


A. T. M. Appeal dismissed : Rule made absolute. 


Before Mr. Justice Tottenham and Mr. Fustice Ameer Ali. 


JOGENDRA CHANDRA MITTER AND OTHERS 
v. 
RAJENDRA NATH MITTER AND OTHERS.” 


Compensation, apportionment of—Lessees, right of, to remove improvements at the 
termination of lease, if taken away by aoquintion before empiry — 
Acquisition of land for publio purposes, effect of — Lease, construction of — 
Right to demand a fresh lease on tha same terms and for the same peroid, 
on empiry of prenons lease,if granted—Tenure-holders or raiyats, with 
rights of occupancy-—Deduotrons, if slowld be made in consideration of 
payment nade for the remaining period of lease, 


A olause in a lease to the effect that on expiry of the term, if the tenant or 
his representatives be unwilling to take ijara of the property, then he or his 
representatives would be entitled to sever and remove whatever improvements 
he might have oreated at his own cost, did not give the tenanta right of 
renewal of the lease upon the same terms, which was intended merely to enable 
the tenant, on the expiry of his tenancy should the lease be not renewed by 
mutual agreement, to remove any tenant’s fixtures or other movable improve- 
ments which he might have placed upon the land. 


A lease granted before the term "occupancy raiyat". was defined and 
recognised in Aot X of 1859, the use of the word ‘ijara’ and the object 
for which it was taken, riz., tolet a part of the land toa Coal Company, all 
go to shew that the lessees were tenure-holders and not raiyats. ^ 


The power reserved by the lease to the lessees of removing their improve- 
ments at the termination of thedease has been taken away by the vis major 
of the proceeding under the Land Acquistion Aot, 


Tue compensation to which the lessees are entitled is really the yearly profit 
whioh they made upon the land multiplied by the number of years whioh their 


* Appeal from Appellate Decree No, 2088 of 2888, against a deores of 
Kelleher Esq., District Judge of Hoogly, dated the 16th y ien 1888, TER 
ing that of Babu Hemango Chandra Bose, Subordinate J udge of Hooghly. 
dated the 21st February 1888, and Rule 487 of 1891 for review of judgment 
of the High Oourt in the said Appeal from Appellate Decree. 
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lease had to run, and no discount oughtto be deducted in consideration of 
payment being made for the remaining period of the lease, 

Appeal by the tenants. 

Apportionment of compensation awarded under the Land 
Acquisition Act. 

The facts of the case appear from the judgment. 

Mr. F. T. Woodroffe, Mr. R. N. Mitter and Babus Sham Lal 
Mitter and Satish Chander Ghose for the Appellants, 

Mr. W. C. Bonnerjee, Mr. B. Chakrabarti and Babus 


Batkunta Nath Pal and Kishori Lal Goswami for the Respondents. 


The judgment of the Court was delivered by 


Tottenham J.—This isa dispute between two parties as 
to the apportionment of the compensation money awarded under 
the Act forthe acquisition of land for public purposes, the one 


party being the landlords, and the other the tenants. The' 


tenants are the appellants in this appeal. 

The tenants were in occupation of the land in question under 
a lease obtained from the opposite party. Their contention 
is that this lease was a permanent and hereditary one, and that 
therefore a larger measure of compensation should have been 
allowed tothem than the Courts below have given them. It 
was further contended that even if the Court should hold that 
their lease isnot in itself a permanent one, it is one which was 
renewable at their option, and therefore was practically a perma- 
nent one ; for they contend that it was renewable at the same 
rate of rent as is paid under it. Their last contention is that 
at the least the lower appellate Court should have held that 
the tenants had a right of occupancy in theland under the 
Bengal Tenancy Act ; and a further contention is made before 
us that the tenants having effected improvements in the land 
during their tenancy, that circumstance entitled them to the 
value of suchimprovements being counted in their favour in 
the apportionment of the compensation money. 

We have heard the lease read to “us, and we think that 
the Court below was quite right in holding that it was not a 
permanent lease. Upon the face of it, it’ is an ijara lease for 
a period of fifty-one years, of which period thirty-one years 
had expired when the lfnd was taken up for public purposes. 
There is nothing in the document which would justify usin 
holding that it conferred upon the tenants a mourasi tenure, as 
claimed by the appellants. 
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O1viL. The contention that the lease uponits face isa renewable 

18:0. one on the same terms, thatis, for the same period and the 

Mp . samerent,appearsto be based upon the following passage :— 

Jogendra Obandra' |, d PP ; P E P ; > 

Mitter “On expiry of the term, if you or your representatives be 
Rajendra Nath Unwilling to take ijara of the above property, then you or your 

Mutter, representatives shall be entitled to sever and remove whatever 

HAAR improvements you may have created at your own cost.” Itis 
Tottenham, J. y y y 


— 


argued that this clause gives the tenant a right of renewal upon 
the same terms. We think that it does nothing of the kind, 
and that the lower appellate Court was right in holding 
that this clause was merely inserted to enable the tenants on 
the expiry of their tenancy, should the lease not be renewed by 
mutual agreement, to remove any tenants’ fixtures or other 
movable improvements which they might have placed upon 
the land. There is nothing in this clause which gives the 
appellants a right to demand at the close of the term of fifty- 
one years, that a fresh lease for the same period and at the same 
rate should be granted to them. 

Then as to the contention that the tenants, appellants, 
have a right of occupancy in the land under the Bengal Tenancy 
Act we think that this contention cannot be sustained. They 
do not shew that they areraiyats atall. The lease upon the 
face of it would show that they were ijaradars ; and there isa 
finding that the reason for which the land was let to them was 
that they might be enabled to grant a lease of it or a portion 
of it to a Coal Company. We think, therefore, that their position 
does not come within the definition of occupancy raiyat under the 
Bengal Tenancy Act. 

As to the contention that the improvements effected by 
the appellants should have been taken into account in awarding 
their share of compensation, it seems to us that the compen- 
sation awarded generally for the land taken up, as to which 
there was no dispute, does take into consideration the value 
of any improvement which may have been fnade by the appel- 
lants. The compensation is fixed upon an estimate of the 
present market value of the land, and the present market 
value of the land after Improvements have been effected, must 
of course be greater than it was at the time the lease was 
granted. The power reserved by the fease to the appellants 
ofremoving their improvements at the termination of the lease 
has been taken away by the vis major of the proceeding under 
the Land Acquisition Act. 
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We think, therefore, that the compensation to which the 
apoellants are entitled is really the yearly profit which they 
made upon the land multiplied by the number ‘of years which 
their lease had to run. Tne Judge has adopted this principle, 
but he has dedysted from the total so arrived at,a discount 
of six per cent. in consideration of payment being made now 
for the whole period of nineteen years. In our opinion, that 
discount ought not to have been deducted. We think that the 
appellants are entitled without any deduction to nineteen years 
purchase of their pecuniary interest existing in the land at the 
time of the acquisition. It seems that the annual income of 
the area taken was Rs. 29-2-6. Of this amount, the tenants 
had to pay to the landlord Rs. 11-10-8, so that the lease-holders' 
annual profit was Rs. 17-7-10. We think that the appellants 
are entitled to that amount multiplied by nineteen years. 

With this slight modification we affirm the decree of the 
lower appellate Court. The appellant must pay the respon- 
dents costs of this appeal. 


Appeal dismissed : Decree modified. 


Thereafter an application was made for review of the judg- 
ment of the High Court and a Rule was granted. Upon the 
hearing of the Rule the former judgment was maintained and 
the Rule was discharged. 

Mr. F. T. Woodrofe and Babu Sham Lal Mitter 
for the Petitioners. f 

Babus Mohini Mohan Roy and Kishori Lal Goswami for 
the Opposite parties. 2 


The following judgment was, on review, delivered by 


Tottenham J.—This is an application fora review of our 
judgment in Appeal from Appellate Decree No. 2088 of 1888, the 
subject of which was a dispute as to the apportionment of compen- 
sation awarded in respect of some land taken up for a public 
purpose under the Land Acquisition* Act. The dispute , relates 
to a portion only of the compensatiorit money and is between 
the proprietors on the one side, and their lessees on the 
other, The latter were owners of one» portion of the land 
and lessees under their co-owners in respect of the remainder, 
They were the appellants before us, claiming a larger share 
thau the Court below had awarded to them of the compensa- 
tion money. "Their case was that they were permanent lease- 
holders at a fixed rent, or failing that, raiyats with a right of 
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occupancy. The lower appellate Court found that they were 
neither the one nor the other. Upon their appeal, we came 
to the conclusiod that the lower appellate Court had rightly 
construed the lease, holding it to be a temporary one for 51 
years ; and we were of opinion, that the appellants did not come 
within the definition of an occupancy raiyat under the Bengal 
Tenancy Act. 

Upon the application for review, we thought it right to 
take the latter question into further consideration, and granted 
a Rule accordingly. The matter has been fully argued before us 
on both sides. The result is that I think we ought not to set 
aside the judgment and decree which we gave on bearing the 
appeal Jt must be admitted that in some respects, it was diffi- 
cult to distinguish the position of the appellants from that of 
raiyats as described in the Bengal Tenancy Act ; and it may be 
doubtful whether the landlord would be able to oust them at the 
end of the term of the lease; but there are elements which I 
think warrant our original finding that they are not raiyats, but 
tenure-holders, for there is the fact found that one of the objects 
with which they obtained the lease was to let a part of the 
land to the Coal Company ; and that fact points to their being 
tenure-holders and not raiyats. 

The lease was granted in 1856, before the term " occupancy 
raiyat" had been formulated and recognised in Act X of 1859 ; and 
the use of the word ijara in that document as wellas the period 
for which it was granted seem to me to indicate that it was in- 
tended to confer upon the lessees a status higher than that of 
raiyat, and that higher status they have claimed throughout the 
proceedings of the present case, even in their application for 
review of judgment. We considered the question in deciding 
the appealand upon further consideration I do not think we 
ought to have come to a different conclusion. The Rule must be 
discharged with costs two gold mohurs. 


H; P, C. 4 Rule discharged. 
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Before Mr. Fustice Brett and Mr. Fustice Woodroffe 
RAMMOYI DASI 


v. 
RUPAI PRAMANICK AND OTHERS." 


Bwit for arrears of rent—Sub-division of holding or tenure by sale of a 

i portion to a third party— Party to suit, third party if a necessary—Suit, 

if maintainable—Bengal Tonanoy Act (VIII of 1885), Secs. 12, 17, 88 —Sale 

of portion of holding, if binding on landlord—Plea not raised in the 

pleadings, if permissible to be raised in appeal—Svlenama deores, intor- 
pretation of — Landlord, if bound to recognise the purchaser, as tenant. 

A sub-division of the holding or distribution of the rent, cannot, having 
tegard to the terms of sections 17 and 88 of the Bengal Tenanoy Act, be 
binding on the landlord, unless his consent in writing has been obtained to the 
sub-division, and the landlord cannot be held to be bound by reason of the 
provisions of the Act to make the purchaser of a portion of the holding or 
tenure, a joint defendant with the defendants who ure the only persons 
recorded as tenants 1n the landlord’s sherista. 

In the absenoe of a contention that the provisions of section 88 of the 
Bengal Tenancy Act have been strictly complied with, it is not necessary for the 
Qourt to take evidence to determine whether a portion of the holding 
was sold. 

The landlord is not bound to recognise any sub-division of the holding, 
unless the provisions of sections 12 and 17 of the Aot have been strictly com- 
plied with, or to sue to recover rent of the holding from any body except the 
persons whom the landlord has recognised as the tenants, 

A consent given by a landlord, by a solanama decree, to a transfer of the 
whole of a holding or tenure, cannot be taken as his written consent to the 
division or distribution of the rent of that holding, even though possibily, 
under the law, the tenants may be entitled as holdera of a permanent tenure 
to make a transfer of & portion of their interest in the same to a third party. 


Appeal by the Plaintiff. 
Suit for recovery of rent. 


The facts of the case and the arguments appear from the 
judgment. Pa 
Babu Braja Lal Chakrabarti for the Appellant. 
Babus Pragnatha Nath Sen and Upendra Lal Gupta Roy 
for the Respondents. * 


The judgment of the Court was as follows: 


The present appeal arises out of a sùit brought by the 
plaintiff appellant to recover rent from the defendants for certain 
lands in their possessions, for the year 1307. 

* Appeal from Appellate Decree No 2081 of 1902, against a deoree of 
Babu Jogendra Nath Roy, Subordinate Judge of Pabna and Bogra, dated the 


- 2nd June 1902, reversing that of Babu Bhuban Mohan Ganguly, Munsiff of 
Pabna, dated the 80th August 1901. 
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The defendants raised the plea, in defence to the suit, that 
the suit could not proceed against them for the full rent claimed, 
because there had been a sub-division of the holding or tenure 
by the sale of a portion thereof to a third party and that the 
suit could not proceed unless that third party was made a party 
to it, and that the plaintiff could not recover the full rent for 
the holding from the defendants as they were only in possession 
of a portion of the same. 

The Munsiff held that the plea of the defendants was unten- 
able, because, even supposing that it was within their right to 


sell a portion of the holding, yet the provisions of section 88 . 


of the Bengal Tenancy Act had not been complied with and 
that therefore, even if any subdivision of the holding had been 
effected by such sale, it was not binding on the landlord. He, 
therefore, decreed the plaintiff's suit, there being no realcontest 
as to whether the rent was due or not. 

On appeal, the Subordinate Judge has set aside the judg- 
ment and decree of the Munsiff and has remanded the case to the 
Munsifffor retrial. He has assumed that the holding of the 
defendants was a permanent tenure, and he remarks that 
" according to the principle of section 170f the Tenancy Act, 
a portion of it can be sold subject to the provisions of section 
88 of the same Act." He then proceeds to say “ The purchaser 
of a portion of the tenure should be made a party and the 
tenure will be liable for the whole amount of rent ; a portion of 
the tenure will not form a separate tenure.” He, accordingly, 
remanded the case to the Munsiff in order to determine whether 
a portion of thetenure was sold, and if it was sold, to make the 
purchaser a party to the suit. 

The landlord has appealed against the decision of the Subor- 
dinate Judge, and, it is contended on his behalf that no sale of 
any portion. of the tenure which would have the effect of 
dividing the tenure could,be binding on tlie landlord so as to 
prevent him from bringing a suit against the old tecorded tenant, 
unless under the provisions of section 88 of the Bengal 
Tenancy Act, his consent in writing had been obtained to the 
division of the holding and the distribution of the rent. It is 
contended that the view taken by the Subordinate Judge was 
wrong, and that, on the pleadings of the defendants, the case 
ought not to have been remanded in order that the purchaser 
might be made a party. 

On behalf of the respondents it has been contended—not in 
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strict accordance with the pleadings of the defendants in the OIVIL, 

- suit—that as there had been a sale of a portion of the defendants’ 1905. 
interest in the holding to a third party aud as that third party Béiinoyt Dast 
was jointly liable with the defendants, after that sale, for the rent 
of the holding, the plaintiff could not succeed in the present suit 
without making the purchaser a joint defendant with the other 

defendants in the suit. 


g- 
Rupal Pramanick. 
+ some 


That, however, was not the case set up before the Court of 
first instance and is not one which under the circumstances of 
this suit can be maintained. The defence was not that the 

"purchaser was jointly liable with the defendants forthe whole 
rent, but that the defendants were not liable for the whole rent 
by reason of the fact that there had been a division of the tenure 
and a transfer of a portion of the same by purchase, to a third 
party. The written statement contaius distinct allegations of 
the shares and portions of the holdiug which were sold, and it 
distinctly alleges that the liability of the defendants for 
rent for those portions of the holding ceased from the date of 

-sale, and that the liability of the purchasers commenced from 
that date. Such sub-division of the holding or the distribution 
of the rent as the defendants set up in their defence to this suit 
could not, having regard tothe terms of sections 17 and 88 of 
the Bengal Tenancy Act, be binding on the landlord, unless his 
consent in writing had been obtained to the sub-division, and, 
therefore, the landlord could not be held in this suit to have 
been bound by reason of the provisions of the Act to make the 
purchaser a joint defendant with the defendants who were the 
only persons recorded as tenants in the sZerzsta. 


~ We think that the view which the Subordinate Judge took 
of the law is incorrect, and that as it was not contended in this 
zase that the provisions of section 88 of the Bengal Tenancy 
Act had been strictly complied with, it was not necessary for the 
‘Munsiff to take evidence to determine whethar a portion of the 
holding was sold. 


Tt has, no doubt, been suggested by the learned vakil for 
he respondent that there was a sufficient compliance with the 
orovisions of section 88 of tke Bengal Tenancy Act, because, 
reviously when there was a dispute with regard to the holding 

avhich was settled by a solenamah, the terms of that solenamah 
sere such as not only to constitute the holding a permanent 
enure but also to give to the defendants the right to transfer a 
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portion of the holding to a third party without any further con- 
sent from the landlord. 

We are unable to accept the suggestion as valid. The 
learned Munsiff has, in our opinion, arrived at a correct con- 
clusion with reference to this soJenama decree, holding that the 
terms of that decree can only be interpreted to mean that the 


Ne 


plaintiff gave her consent to the holding being constituted as 


stated therein, and even if it could be taken as giving her con- 
sent to a transfer of the whole, it could not be taken as her 


written consent to the division or distribution of the rent of 


that holding, even though possibly under the law, the 
defendants might be entitled as holders of a permanent tenure to 
make a transfer of a portion of their interest in the same to a 
third party. 

In our opinion, therefore, the defence set up by the 
defendants in the present suit was nota valid defence and the 
contention that the plaintiff could not succeed in the suit against 
them without making the purchaser of a portion of the holding 


& 


a joint defendant with them was not sound. The plaintiff was , 


not bound to recognize any sub-division of the holding, unless 
the provisions of sections 12 and 17 of the Bengal Tenancy Act 
had been strictiy complied with, or to sue to recover rent of the 
holding from any body except the persons whom she had recog- 
nized as the tenants. 

The grounds, therefore, on which the learned Subordinate 
Judge has set aside the judgment and decree of the Munsiff and 
directed a remand of the case are not, in our opinion, correct- 
His judgment and order are, therefore, set aside and in lieu 
thereof the judgment and decree of the Munsiff is (sic) restored 

The result, therefore, is that the appeal is decreed and the 
judgment and decree of the Munsiff, which decreed the suit in 
favour of the plaintiff, restored, with costs in all the Courts. 


H.P. C. Appeal allowed : Decree of first Court. restored. 
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Before Mr. Justice Mookerjee and Mr. Fustice Teunon. 
BIPIN BEHARY MITRA AND OTHERS, 


v. 
TINCOWRI PATHAK.* 


Bstoppel-—Landiord and temant—Reoital in a deed, if operates as an 
6stoppel Intention of parties — Dootrine of estoppel, to what matter eztends— 
Ohakran lands, resumed, ryoti interest, if can be acquired in— Ejectment— 
Lessor and lessce— Acquiescenoo, 


By aooepting a deed of conveyance in fee and going into possession, a 
grantee is not estopped to deny the title or seisin of his grantor unless he 
claims under the deed. 


An estoppel exists only when there is an obligation, express or implied, that 
the ocoupant will, at some time, or, in some event, surrender the possession, as 
between landlord and tenant or as between vendor and purchaser before con- 
veyance, 


Rup Chand Ghose v, Sarbossur Chwnder (1), referred to and followed. 
Merryman v, Bourne (2),  Grosholz v. Newman (8) and Bybee y Oregon 
Railway Company (4) referred to. 


Although all parties toa deed are bound by the recitals in it, legitimately 
appertaining to the subject matter of 1t, the estoppel is limited by the intention 
of the parties, and whether one party or the other or both are estopped by a 
recital depends upon their intent as manifested by the deed. 


Wiles v. Woodward (6), Carrer v. Astor (0), Stronghill v, Buch (7), 
Watson v. Dennis (8), and Honnor v, Morton (9) referred to. 


The dootrine of estoppel does not extend to mere descriptive matter or 
statements or recitals which are immaterial and not contractual or essential to 
the purposes of the instrument; to give a recital that effect, it must be shown 
that the object of the parties was to make the matter recited a fixed fact as the 
basis of their action, 

Limmer v. Inland Rav. Co. (10) and Doe v. Shelton (11) referred to, f 


The desoription in & deed, of lands excepted from the conveyance, as having 
been conveyed to another, does not estop the grantor nor one to whom he shall 
convey the excepted lands, from alleging that no such conveyance as recited 
-had been made, 

Ambys v. Chicago Railway Company (12), Carpenter vy, Buller (18) and 
Young v. Raincock (14). . ? 

* Appeal from Appellate Deoree No. 1895 of 1808 from a deoree of Babu 


Umacharan Kar, Subordinate Judge of Hooghly, dated the 16th June, 1908, 
affirming that of Babu Benode Behary Roy, Munsiff of Hooghly, dated the 11th 


January, 1008. . 
(1) (1906) 8 C, L. J. 628 ; I, L. R, 83 Calo. 915. 
(3) (1870) 9 Wallace 599, (8) (1829) 8 Buss 90. 
(8) (1874) 21 Wallace 488. e (9) (1828) 8 Russ 65, 27 R. R 15. 
(4) (1890) 139 U. 8. 682. (10) (1872) L. R. 7 Exch, 211, 
(5) (1850) 5 Exch. 557. (11) (1885) 3 Ad & E. 286, 
(6) (1880) 4 Peters 1, (12) (1890) 44 Minn 266 ; 46 N. W, 821, 
(7) (1850) 14 Q. B. 781. (18) (1811) 8 M, and W. 200, 


(14) (1849) 7 C, B. 310. 
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When in pursuance of an agreement for a lease the intended lessee has 
taken possession though the requisite documents had not been executed, the 
position is the same as it the documents have been executed, provided specific 
performance oan be obtained between the same parties in the same Court and 
at the same time as the subsequent legal question falls to be determined, 


Bibi Jawahir Kumari v, Chutterput Singh (1) and Singhesram Poddar v. 
Bhagbat Chander Nundi (2) referred to, 

A ryotee interest can be acquired in chakran lands which have been | 
resumed by Government and transferred to the zemindar, 

Bwad Lal Parkashi v. Kalu Pramanik \8, referred to, 

Upendra Narain v. Protab Ohundra (4) and Jonab Ali yv. Rakibuddin (5) 
distinguished. 


= 
Where a plaintiff, with full knowledge that the defendant was in occupa- 


tion asa cultivating tenant, took a settlement fromthe superior landlord in 
contravention of the recitals in his conveyance, he 1s not entitled to ejeat the 


defendant as trespasser. 


Appeal by the Defendants. 
Suit for ejectment as trespassers. 


The facts of the case and the arguments addressed to the 
Court appear fully from the judgment. t3 
Dr. Rash Behary Ghose and Babus Bipin Behary Ghose ead 
Soygopal Ghosa for the appellants. 
Babus Dwarka Nath Chakrabarti, Bipin Chandra Mullick and 
Sanat Kumar Pal for the Respondent. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation which 
has resulted in this appeal consists of parcels of chakran lands in 
mouza Chandpur within the zemindari of the Maharaja of Burd- 
wan. One Karuna Nidhan Sing held the mouza under a patni 
lease granted on the 24th August, 1882. In 1898, the chakran 
lands in dispute were resumed by the Government and trans- 
ferred to the zemindar under the provisions of the Village 
Chowkidars Act, 1870. , The patnidar Karuna Nidhan took 
possession of the lands, apparently on the assumption that they 
were included within the patni, and he „was consequently entitled 
to hold them subject to the payment of rent to the zemindar. 
On the ist May, 1990, the defendants to the present suit were 
settled on the lands by the patnidar as cultivating ryots, and they 
have been in possession ever since by,payment of rentto him. 
On the 15th October, 1903, Karuna Nidhan deposited rent in 
the office of the zemindar on account of the chakran lands 

(l; (1905) 2 C. L. J. 848 (8) (1893) I L. R. 20 Calc, 708, 


(2) (1910) 110. L. J 543. (4) (1903) 8 0 W. N, 320, 
(5) (1905) 10. L. J. 808, 9 0. W. N. 671. 
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included in mouza Chandpur, and in the receipt granted to him, OLY 
he was described as the settlement taker. On the zoth April, 1911. 
1904, Karuna Nidhan transferred his interest in the patni to the Bipin Behary Mitra 
plaintiff respondent ; but the conveyance expressly recited that 
the chowkidari chakran lands of Chandpur appertaining to the nu 
patni taluk were retained by the vendor, that he had taken Mookorjer, J. 
settlement in respect thereof from the zemindar, and was in i 
occupation through tenants. On the 12th July, 1906, the 

plaintiff, after his purchase from the patnidar went to the 
zemindar and took settlement of the chakran lands, The circum- 

“stances under which this settlement was taken, have not been 

very clearly made out, but it has been suggested that the plaintiff 
represented to the zemindar that as purchaser of the patni, he 
was a suitable person with whom the resumed chakran lands 

might be settled; at any rate, it does not appear from the 

evidence that the covenant in the conveyance to which we have 

referred was brought to the notice of the zemindar ; it is also 

fairly clear that when the settlement was made with the plaintiff, 

the deposit of rent by Karuna Nidhan on the 15th October, 

1903, was overlooked. On the 8th April, 1907, the plaintiff 
commenced the present action to eject the defendants, on the ` 

ground that they were trespassers and had acquired no title 

under the lease granted to them by Karuna Nidhan on the Ist 

May, 1900. The defendants denied the title of the plaintiff and 
contended that he had acquired no title under his settlement 

from the zemindar, and that in any event they were not liable 

to be ejected as they were ona fide ryots in actual occupation 

of the lands. The Courts below have concurrently overruled 

these objections and made a decree for ejectment and mesne 

profits against the defendants. The defendants have now 

appealed to this Court, and on their behalf the decision of the 
Subordinate Judge has been assailed substantially on four 

grounds, namely, first, that upon a true construction of the patni 

lease of thè 24th' August, 1882, it ought to be held that the 
chowkidari chakran lands in dispute were included therein, and 

that it was consequently not competent to the zemindar to settle 

them with the plaintiff ; secondly, that the plaintiff is. barred by 

the doctrine of estoppel from asserting his title in contravention 

of the covenant in the conveyance; thirdly, that though a 

formal lease in respect of the chakran lands was not executed by 

the zemindar in favour of the vendor of the plaintiff, yet the 

payment and acceptance of rent constituted a tenancy which 
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could not be ignored by the superior landlord, and fourthly, that 
the defendants were, in any view of the matter, bona fide ryots 
who had come into occupation long before the title of the 
plaintiff accrued, and were consequently notliable to be ejected 
at his instance. " 

In support of the first contention of the appellants, reference 
has been made to the provisions of the patni lease of 1882. It is 
clear that certain chakran lands, described as thanadari chakran 
lands, were excluded from the patni ; but it has been contended 
upon the authority of the decision of the Judicial Committee in 
Foyktshen Mookerjee v. Collector of East Burdwan (1), that the 
lands so excluded were different from the chowkidari chakran 
lands. It has further been argued, that as the patnidar was 
authorised to appoint chowkidars, the reasonable inference is 
that the chowkidari chakran lands were not intended to be 
excluded from the patni. It may be conceded that there is some 
force in this contention, but the materials on the record are not 
sufficient to enable us to decide the question, whether the 
chakran lands now in dispute were or were not excluded from 
the patni. It must be observed that the question, as presented 
to us, was not specifically raised in the Court of first. instance, 
and no evidence was adduced to shew the true character 
of the lands now in controversy. The matter, therefore, is 
at best doubtful, and there is plainly considerable room for 
dispute between the zemindar and the patnidar upon the ques- 
tion, whether the lands now in dispute were or were not 
included within the patni lease of 1882. But we are not prepared 
to hold affirmatively that the lands were so included, and we 
must consequently overrule the first contention of the appellants. 

In support of the second contention of the appellants, it 
has been argued that as the respondent accepted the conveyance 
of the 2oth April, 1904, with an express recital that the chowki- 
dari chakran lands appertained to the patni taluk, and had after 
resumption by Government, been transferred to the zemindar 
and settled by him with the vendor who retained possession of 
them, the purchaser is estopped from denying the truth of this 
statement. In our opinión, this position cannot be successfully 
maintained. In the first place, it is well settled that by accept. 
ing a deed of conveyance in fee and góing into possession, a 
grantee is not estopped to deny the title or seisin of his grantor 
unless he claims under the deed. To put the matter in another 


(1) (1864) 10 M. I, A. 16. 


Vor, XIIL] HIGH COURT. 


way, an estoppel exists only when there is an obligation express 
or implied that the occupant will at some time or in some event 
surrender the possession, as between landlord and tenant or as 
between vendor and purchaser before conveyance. In support 
of this view, reference may be made to the decision of this Court 
in Rup Chand Ghose v. Sarbessur Chunder (1), where reliance 
was placed upon the cases of Averill v. Wilson (2) and Osterhout 
v. Shoemaker (3), mentioned by Dr. Bigelow in his classical treatise 
on Estoppel (fifth edition, page 358). The same doctrine has been 
affirmed by the Supreme Court of the United States ina series 
of decisions amongst which reference may be made to Merryman 
v. Bourne, (4), Groshols v. Newman (5), Bybee v. Oregon Railway 
Company (6). In the second place, it is well settled that although 
all parties to a deed are bound by the recitals in it, legitimately 
appertaining to the subject matter of it, [Wiles vı Woodward (7) 
and Carver v. Astor (8)] the estoppel is limited by the intention 
of the parties, and whether one party or the other or both are 
estopped by a recital depends upon their intent as manifested 
by the deed. Stroughtii v. Buck (9, Watson v. Dennis (10), 
and Honner v. Morton (11). To put the matter in another 
way, the doctrine of estoppel does not extend to mere des- 
criptive matter or statements or recitals which are immaterial 
and not contractual or essential to the purposes of the instru- 
ment ; to give a recital that effect it must be shewn that the 
object of the parties was to make the matter recited a fixed fact 
as the basis of their action. Zimmer v. Inland Rev, Co.. (12) and 
Doe v. Shelton (13). As Dr. Bigelow puts it (Estoppel, page 
459), a fact agreed or assumed to be true as the basis of a con- 
tract, must betaken to be true specifically, until the contract 
itself is Iawfully impeached by plaintiff or by defendant. On this 
ground, it has been ruled that the description in a deed, of lands 
excepted from the conveyance, as having been conveyed to 
another, does not estop the guantor nor one to whom he shall 
convey the excepted lands, from alleging that no such convey- 
ance as recited had been made. Amdbs v. Chicago Rathway Com- 
pany (14) In the case before us, it is impossible to maintain the 
position that the recital in question was the basis of the contract 
(1) (1908) 3 O, L, J. 629, I. L. E. 83 Calo. 915. 


(2) (1851) 4 Barb 180. (8) (1880) 4 Peters 1. 

(8) (1842) 8 Hill 513 (8) (1850) 14 Q, B. 781. 

(4) (1870) 9 Wallace 592, (10) (1829) 8 Russ, 90, 

(5) (1874) 21 Wallace 488, (11) (1828) 8 Russ. 65, 27, R. B. 15, 
(6) (1890) 189 U. 8. 682. (12:1 (1872) L. Re 7 Exoh. 211. 

(7) (1850) 6 Exch. 557 (18) (1835) 3 Ad. and Ellis 265. ` 


(14) (1890) 41 Minn 260, 46 N. w, 821, 
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between the parties ; it was essentially a collateral statement not 
concerning the direct purpose of the deed ; consequently it does 
not create an estoppel. Carpenter v. Buller (1), Young v. 
Raincock (2) ; Laws of England, Ed. Halsbury, Vol. XIII, p. 368, 


- The second ground upon which the judgment of*the Subor- 


dinate Judge is sought to be assailed must consequently be 
overruled. 

In support of the third contention of the appellants, it has 
been argued that as rent was accepted from their lessor by the 
zemindar, though no document was executed, a valid tenancy 
was created, which could not be subsequently ignored at the 
pleasure of the superior landlord. In support of this position, 
reliance has been placed upon the cases of Bibi Y'awahtr Kumari 
v. Chatterput Singh (3) and Singhee Ram Poddar v. Bhagbat 
Chander Nundi (4). It may be conceded that when, in pursuance 
of an agreement for a lease, the intended lessee has taken 
possession, though the requisite documents had not been executed, 
the position is the same as if the documents have been executed, 
provided specific performance can be obtained between the same 
parties in the same Court and at the same time as the subse- 
quent legal question falls to be determined. Now, in the case 
before us, the Courts below do not appear to have considered the 
matter from this point of view, and the language used by the 
learned Subordinate Judge seems to indicate that he negatived 
the defence of the appellants because there was no satisfactory 
evidence on the record to shew that their lessor Karuna Nidhan 
had received a settlement from the Maharaja of Burdwan. The 
original Court, on the other hand, appears to have held that no 
rent was paid in pursuance of an agreement to give a lease ; but 
it is dificult to appreciate how this view can be maintained in 
the face of the rent receipt granted by the Burdwan Raj to Karuna 
Nidhan as the settlement taker, If it were necessary, therefore, 
to rest our decision upon this past of the case, a remand and fur- 


ther investigation would haye been inevitable, but we need not 


deal with this point at further length, because we are of opinion, 
that the appellants are entitled to succeed on the fourth ground 
taken by them. 

In support of the fourth contention of the appellants, reliance 
has been placed upon the decision of the Full Bench in Smad 
Lal Pakrashi v. Kalu Pramantk (5). It has been contended, on 

(1) (1841) 8 M, & W. 209. (8) (1005) 2, O. L, J. 848. 


(2) (1849) 70. B. 810. ` - (4) (1910) 11 O. L, J, 548, 
(5) (1898) I. L, B. 20 Oslo. 708, 
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the other hand, that as the disputed lands were admittedly chak-, 
ran lands, the defendants cannot be treated as bonafide raiyats, and 
as such protected from eviction even though the title of their 
grantor is not established. This view has been sought to be sup- 
ported by reference tothe cases of Upendra Narain v. Protab 
Chandra (1) and Fonab Ali v. Rakibuddin (2). These cases, how- 
ever, are clearly distinguishable and do not support the broad 
proposition that a raiyati interest cannot be acquired in chakran 
lands which have been resumed by Government and transferred 
tothe zemindar. In the case before us, as we have already ex- 
plained, immediately upon the enfranchisement of tbe chakran 


lands, the patnidar took possession of them on the footing that ` 


they were included in the patni lease and he was entitled to hold 
them upon payment of such rent as might be assessed. Shortly 
after, the defendants accepted a raiyati lease from the patnidar in 
good-faith ; there were negotiations between the zemindar and 
the patnidar for a settlement with the latter, though the precise 
terms have not been disclosed in the case before us ; the plaintiff 
with full knowledge that the defendants were in occupation as 
cultivating tenants took a settlement from the superior landlord 
in contravention of the recital in his conveyance. Under these 
circumstances, it is clear that the plaintiff isnot entitled to eject 
the defendants as trespassers. The fourth ground, therefore, 
must prevail. The result is that this appeal is allowed, the 
decrees of the Courts below discharged and the suit dismissed 
with costs in all the Courts. 


H. P. C. Appeal allowed. 
(1) (1903) 8 C. W. N. 320. (2) (1905) 10. L. J. 803, 9 O. W. N. 571, 


Before Mr. Fustice Mookerjee and Mr. Fustice Coxe. 


SHAM CHANDRA DAFADAR AND ANOTHER 
v. 
GADADHAR MANDAL AND OTHERS.” 


Limitation Act (XV of 1877), Boh. 1T, Arts. 44, 91, 142 —Guardias, de facto, 
alienation by— Void or voidable—Swit for possession of immorable property 
by infants against purchasers—Suit brought not within thres years of the 
attainment of majority nor of the execution ofthe deed of sale, if within 
tina— Period. from whioh time begins to run—Limitation, period of, 
principle regulating, 

In order to determine whether a person is entitled to recover possession of 
* Appeal from Appellate Deoree No. 2176 of 1908, against a decree of Babu 


Purna Chandra De, Subordinate Judge of Khulna, dated the 7th July, 1908, 
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the property covered by a conveyance executed by his natural or de faoto 
güardian during his minority without cancellation of tho instrument, it is 
essential to determine the true character of the transaction, fit is void and 
inoperative in its inception, it is not necessary for the plaintiff to seek the 
cancellation of the instrament. If, on the other hand, the transaction is merely 
voldable and is operative so long as it is not avoided, the plaintiff cannot 
recover possession till he has avoided the instrument. 


If, therefore, a conveyance executed by the plaintiffs natural guardian is 
wholly inoperative because the consideration was fictitious, it is not necessary 
for him to have the sale set aside ; that is, if the purchaser never acquired any 
title under the conveyance, the plaintiff is entitled to recover possession from 
him as trespasser. If, on the other hand, there was consideration for the sale, 
although the conveyance was executed by the guardian of the plaintiff, in 
exoess of his authority, the plaintiff may be entitled to have the instrument 
cancelled and to recover possession. 


Hunoomanpersaud v. Mussumat Babooee (1) followed. 


Article 44 of Schedule II of the Limitation Aot (XV of 1877) applies only 
to cases in which the plaintiff seeks to set aside a genuine transaction, and 
the plaintiff must sue within three years of the attainment of majority under 
that article. 


Granasaubanda v. Velu Pandaram (2) followed. 
Satish Chandra v. Chunder Kant (3) referred to. 


But the nature of the transaction may obviously be affected by statutory 
provisions on the subjeot. 


Artiole 44 of Sohedule II of the Limitation Aot (XV of 1877) is not limited 
in its application only to cases of allenations by statutory guardians of the 
property of their wards; it is applicable to an alienation bya guardian de 
facto as well as that by a guardian de facto and de jure. Even if a narrow 
interpretation were adopted, Article 91 of Schedule II of the Limitation Act 
would be applicable to voidable transactions by a natural guardian of an infant ; 
the only difference would be, that in the one case, time would run fiom the 
date of attainment of majority, whereas, in the other, it would run from the 
date when the facts entitling the plaintiff to have the instrument cancelled or 
set aside became known to him, and this distinotion also would disappear if 
the faots of the case were such as to attract the operation of section 18 
of the Act. 


Appeal by the Plaintiffs. ` . 

Suit by two persons to recover possession of immovable 
property covered by & conveyance executed by the guardian of 
the plaintiffs during their minority. 


The facts of the case and the arguments appear from the 
judgment. 
(1) (1856) 6 M, 1. A. 898. 


(2) (1899) I. L. B 28 Mad. 271 (279) ; L. B. 27, I. A. 69. 
(8) (1898) 3 0, W. N. 278, 
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Babus Sarat Chandra Rai Chowdhury and Charu Chandra 
Bhattacharjee for the Appellants. 

Babus Omakali Mukherjee and Benode Behary Mukherjee 
for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the plaintiffs 
in an action for recovery of possession of a two-thirds share in a 
parcel of immovable property. There is no controversy between 
the parties as to the circumstances under which the claim has 
been put forward. The disputed property originally belonged 
to one Kailash Chandra Dafadar, who left as his heirs, three infant 
sons, the two plaintiffs, and their brother, now deceased, repre- 
sented by his infant widow, the sixth defendant. In 1895, the 
widow ofthe original owner, acting as the natural guardian of 
her infant children, executed a mortgage by conditional sale of 
the disputed property for a consideration of rupees three hundred. 
On the 7th January, 1898, she executed a conveyance in favour 
of the mortgagees. The deed recited that the consideration 
rupees eight hundred, was to be applied in satisfaction, partly of 
the debt due on the mortgage, and partly of the arrears of rent 
due to the superior landlord. The first plaintiff attained his 
majority in June, 1898, and the second plaintiff in June, 1900. 
On the 4th March, 1907, the plaintiffs commenced this action 
for recovery of possession of their two-thirds share in the 
disputed property from the purchaser. They alleged that the 
conveyance had been executed without consideration, and, in the 
alternative, that it had been made without legal necessity, and 
was in no way beneficial to them. "The defendants purchasers 
resisted the claim substantially on the ground, that the suit was 
. barred by limitation, and that the transfer had been effected for 
consideration and for the benefit of the infants concerned. The 
Court of first instance found that the sum advanced, when the 
mortgage boad was executed, was ‘applied in discharge of judg- 
ment-debts due by the father of the plaintiffs to his creditors, 
and that the additional sum paid, when the conveyance was 
executed, was applied in satisfaction of the claim for arrears of 
rent ofthe superior landlord. The original Court also held that 
the suit was barred by limitation, as it had not been brought 
within three years from the date of execution ofthe conveyance 
or of the attainment of majority by either of the plaintiffs. In 
this view, the suit was dismissed. Upon appeal, the learned 
Subordinate Judge has declined to examine the merits ofthe 
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case, but has affirmed the decree of the original Court on the 
ground that the suit is barred under Article 44 of the second 
schedule of the Limitation Act. The plaintifs have now 
appealed to this Court, and on their behalf, it has been contended 
that the suit is governed, not by Article 44, but by Article 142 
of the second schedule of the Limitation Act. In support of 
this proposition, it has been argued, that the transfer was entirely 
void and not merely voidable, and that consequently it is not 
obligatory upon the plaintiffs to have the instrument set aside 
before a decree for possession can be made in their favour. In 
our opinion, the judgment of the Subordinate Judge cannot 
be supported. 

In order to determine whether the plaintiffs are entitled to 
recover possession of the property covered by the conveyance 
without cancellation of the instrument, it is essential to deter- 
mine the true character of the transaction. If it is void and 
inoperative in its inception, it is not necessary for the plaintiffs 
to seek the cancellation of the instrument. If, on the other 
hand, the transaction is merely voidable and is operative so long 
as it is not avoided, the plaintiffs cannot recover possession till 
they have avoided the instrument. Now, in the case before us, 
the plaintiffs alleged that the consideration mentioned in the 
conveyance, was fictitious, and that it was inoperative from its 
very commencement. The Subordinate Judge did not investi- 
gate the facts of the case, and it was not open to him to dismiss 
the suit as barred by Article 44 of the Limitation Act before he 
had determined that there was a genuine sale binding upon the 
plaintiffs till set aside at their instance. This is obvious from 
the very phraseology of Article 44 which provides, that a suit 
by a ward, who has attained majority, to set aside a sale by his 
guardian, must be brought within three years from the date when 
he attained majority. This obviously applies only to cases in 
which the plaintiff seeks to s&t aside a genujne transaction. If, 
therefore, as the plaintiffs allege, the conveyance executed by 
their mother, is wholly inoperative because the consideration 
was fictitious, it is not necessary for them to have the sale set 
aside ; in other words, if the facts are as alleged by the plaintiffs, 
the defendants never acquired any title under the conveyance, 
and the plaintiffs are entitled to recover possession from them as 
trespassers. If, on ithe other -hand, there was consideration for 
the sale, although the conveyance was executed by the mother 


ofthe plaintiffs in excess of her authority, as explained by their 
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Lordships of the Judicial Committee in AHunoomanpersaud v. 
Mussumat Babooee (1), the plaintiffs may be entitled to have 
the instrument set aside and to recover possession, In sucha 
contingency, they would have to sue within three years of the 
attainment of majority under Article 44 of the Limitation Act. 
This is clear from the decision of their Lordships of the Judicial 
Committee in Guanasambanda v. Velu Pandaram (2). In that 
case, the mother and natural guardian of two infants transferred 
a hereditary religious office in which her sons were interested. 
Their Lordships ruled, that the assignment was beyond the 
legal competence of the guardian, and as the sons upon attain- 
ment of majority did not sue to set aside the sale by the guardian 
within three years under Article 44, their right became extin- 
guished under section 28 of the Limitation Act. The distinction 
between a transaction which is a2 fnriro void and a transaction 
which is voidable because entered into by a person clothed with 
a qualified right of alienation, in excess of his powers, is explained 
in the judgment of this Court in the case of Zhe Eastern Mort- 
gage and Agency Company, Ld.v. Rebati Kumar Ray (3). It 
was there pointed out that in the latter class of cases, the 
transaction, if it is set aside, ought to be cancelled only upon 
equitable terms, because no person, who is entitled to avoid a 
transaction, ought to be allowed to do so in such a manner as to 
enable him to recover property which would otherwise be lost 
to him, and at the same time to keep the money or other 
advantage which he has obtained under it. This distinction 
goes to the very root of the matter, and indicates the reason why 
a person entitled to avoid a voidable transaction, should be called 
upon to do so before he recovers the property alienated. It is 
not necessary for our present purposes to attempt an exhaustive 
enumeration of the cases, in which an alienation by a guardian 
of the property of his ward, can be treated as void or voidable. 
The nature of the transaction may obviously be affected by 
statutory provisions on the subject. To take one illustration : 
an alienation by a certificated guardian’ in excess of the powers 
conferred by section 18 of Act XL of 1858, was treated as void 
[Mahamad Arif v. Saraswati (4), though the contrary view has 
been sometimes maintained, Girray v. Kasi Hamid (5); an 
alienation by a certificated guardian in excess of his powers 


(1) (1856) 6 M. I, A, 898 

(2) (1899) I. L. R. 28 Mad 271 (279); L. R. 27 I A 69 

(8) (1906) 80. L, J. 260 (269). (d: (1891) I. L, R. 18 Cale, 259 (262). 
(6) (1886) I. L. R. 9 All 840 
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' under Act VIII of 1890,is on the other hand, expressly made 


voidable by section 30, Lala Hurro Prosad v. Basaruth (1). To 
take another illustration, a lease granted by a manager witbout 
the orders of the Court of Wards, has been held to be not void 
but voidable at the option of the ward. Uma Churn v. 
Narendra (2). In any concrete instance, it may béa question 
of considerable nicety to determine whether the transaction 
impeached is void or voidable, and the cases to be found in the 
books are by no means easy to reconcile. See for example, Unnt 
v. Kunchi (3), Ranga v. Narayana (4) and Kamakshi v. Rama- 
sami (5). In so far, however, asthe case of an alienation for 
consideration by the natural guardian of an infant is concerned, 
the decision of the Judicial Committee in Guanasambanda v. 
Velu Pandaram (6), supports the view that the transaction is 
voidable and has to be avoided within the period prescribed 
by Article 44. See also Satish Chandra v. Chunder Kant (7). 
The subtle distinction adopted in Bhagvant v. Kondi (8), that 
where the necessity of impugning a sale made by a guardian of 
the plaintiff of his equity of redemption to the defendant, arises 
from the defendant setting it up and resisting the plaintiff's suit 
to redeem, Article 44 or Article 91 does not apply, because 
the necessity is subservient to that suit, cannot be maintained in 
view of the decision of the Judicial Committee in Malkarjun v. 
Narhari (9). The learned vakil for the appellants placed reliance 
also upon the decisions of the Judicial Committee in the cases 
of Befoy Gopal v. Krishna Mahıshi (10), Petherpermal v. 
Muniandy (11) and Fanki Kunwar v. Ajit Singh (12). None of 
these cases, however, deals with the question of the true 
character of an alienation by a guardian of the property of his 
ward, and they are consequently not of any direct assistance in 
the determination of the point raised before us; but they 
afford illustrations of the difficulty of a line of demarcation 
between void and voidable transactions. Much reliance was finally 
placed by the learned vakil for the appellants: upon the observa- 
tion of the Judicial Committee in Muhammad v. Far Hat Ali (13) 
that it is not within the power of a guardian to make a voluntary 
alienation in perpetuity of his ward's real estate; but itis to be 


(1) (1898) I. L. R 25 Oalo. 909. (3) (1890) I. L R, 14 Mad. 20. 
(2) (1905) E L R. 33 Vale. 273, 10 0, W. N 1264180) 


(5) (1896) 7 Mad. L. J. 131. (4) (1905) I. L. R. 28 Mad. 423. 
(6) (1899) I. L. R 23 Mlad, 271 (279) L R. 27 I. A. 69. 

(7) (1898) 3 O. W N. 278. (10) (1907) I. L. R. 34 Calo. 329. 
(8) (1889) 1. L. B. 14 Bom, 279. (11) (1908) I. TL. R, 36 Cale, 651. 


(9) (1900, I. L. B. 25 Bom. 387 (851). (12) (1887) I. L. R. 16 Calc. 58. 
(18) (1901) L. R, 28 1. A. 190, I. L, R. 93 All. B94, 
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observed that their Lordships added that it is open to the ward Civil, 
on attainment of twenty-one to challenge the validity of such a 1911. 
transaction. This appears to us to indicate that such alienation, Sham Chandra 
if made for consideration, is voidable at the instance of the ward, Dafadar 


a view, as weehave already explained, supported by the earlier Gadadhar Mandal 
decision in Guanasambanda v. Velu (1). We must, consequently, Mookerjes, J. 
hold that the learned Subordinate Judge took an erroneous — 
view of the law when he held that the alienation in the case 
before us was voidable whatever its true nature might be. 

We may add that in the course of the arguments addressed 
to us, it was suggested that Article 44 of the Limitation Act 
applies only to cases of alienations by statutory guardians of the 
property of their wards, and a similar suggestion appears to have 
been made in the case of Golam Rasulu. Ajab Gul(2) In the 
case of Gnanasambanda v. Velu (1), Article 44, however, was 
assumed to be applicable to an alienation by the guardian de facto 
as well as that by a guardian de facto and de jure. We are not 
prepared, upon the arguments addressed to us, to take a restricted 
view of the scope of Article 44; but it is worthy of remark that 
even if the marrow interpretation suggested on behalf of the 
appellants were adopted, Article 91 would be applicable to void- 
able transactions by a natural guardian of an infant; the only differ- 
ence would be, that in the one case, time would run from the date 
of attainment of majority, whereas, in the other, it would run from 
the date when the facts entitling the plaintiffto have the instru- 
ment cancelled or set aside became known to him, and this dis- 
tinction also would disappear if the facts of the case were such as 
to attract the operation of section 18. 

The result, therefore, is that this appeal must be allowed, and 
the decree of the Subordinate Judge reversed. The case will be 
remitted to him in order that he may determine upon the evidence 
whether the transaction impeached by the plaintiffs was void or 
merely voidable. If he finds that there was no consideration for 
the conveyance and the antecedent mortgage bond, the plaintiffs 
are entitled to succeed. If, on the other hand, he affirms the 
view of the original Court that the mortgage and the conveyance 
were given for consideration, the suit is barred by limitation and 
must fail onthat ground. The costs of this appeal will abide 
the result, 

H. P. C. Appeal allowed ; case remanded, 
(1) (1899) 1. L. R. 28 Mad, 271. (2) 87 P. B, 1891, 
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Before Mr. Fustice Mookerjee and Mr, S ustice Teunon. 


SARAT CHANDRA SINHA 
v. 
NRITYA GOPAL BISWAS AND OTHERS.* 
Surrender— Registered lease — Oral evidence, f admissible— Evidenoa Act (I of 


1572), Seo, 82— Declaratory swit— Landlord and  irespasser— Plaintif, 
if can succeed on inconsistent olaims. 


Oral evidence is not admissible under section 99 of the Evidence Aot to 
prove & surrender of a holding held under a registered lease, and abate- 
ment of rent, 

Khankar Abdur Rahman v. Ali Hafez (1) explained, 

It is open to the landlord, when his title is in jeopardy from the aggression 
of a neighbouring semindar and may be damaged by a denial of his rights to 
the land, to bring a suit for the purpose of declaration of his rights as against 
such wrong.doer and for possession of land against him. 

Bissesuri Dabeea v, Baroda Kanta (2) referred to. 

A plaintiff who has come into Court with one oase and hopelessly failed 
to prove it, cannot be permitted to succeed upon another case which is directly 
in antagonism with his primary allegation. 


llamilton v. The Land Mortgage Bank (3) followed. 


Appeal by the Plaintiff. 
Suit for possession and mesne-profits. 


The material facts and arguments appear from the judgment. 

Babus Foges Chunder Roy, Sorosi Charan Mitra and Nares 
Chunder Sinha for the Appellant. 

Babus Ram Charan Mitra, Akshoy Kumar Banerjee, Hart 
Charan Sarkel and Hara Prasad Chatterjee for the Respondents, 


The judgment of the Coart was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff in 
a suit for recovery of possession of land and mesne-profits, 

The plaintiff alleged in the plaint that the disputed land was 
comprised in a tenancy held ,under him by the defendants, who 
are arranged in two sets, The first eight 'defendhnts who may 
be described as the Biswas defendants are interested in an one- 
third share of this tenancy ; the ninth defendant who may be 
described as the Ghose defendant is interested in the remaining 
. * Appeal from Appellate Decree No. 2249 of 1908, against the decree 
of L, Paht Esq, District Judge of Jessore, dated the 31st July, 1908, affirming 


that of Babu Raj Narain Mookerjce, Subordinate Judge of Jessore, dated the 
10th December, 1907, 


(1) (1900) I. L. B. 28 Calo. 256. 
(2) (1888) I. L, R. 10 Calc. 1078, (8) (1888) I. L, R. 6 All. 456, 


Vor, XIIL) Hias Count. 


two-thirds share of the tenancy. The plaintiff alleges that the 
disputed land was comprised within the two-thirds share of the 
tenancy held by the Ghose defendant, that the Biswas defendants 
wrongfully kept the Ghose defendant out of possession, that conse- 
quently the Ghose defendant on the 13th April 1904 surrendered 
this land in favour of the plaintiff, and obtained a reduction of 
the rent payable under the lease granted in his favour on the 2nd 
June 1897. "The plaintiff, therefore, seeks to recover possession 
of the disputed land together with mesne-profits in respect thereof. 

The Biswas defendants have resisted the claim substantially 
on the ground that they were not in possession of any portion 
of the disputed land which was not covered by their one-third 
share of the tenancy. The Ghose defendant has resisted the 
claim on the ground that the verbal surrender alleged by the 
plaintiff was not true, and even if true, it was not operative in 
law. Consequently the plaintiff was not entitled to recover 
possession, Upon these allegations seven issues were raised in 
the Court of first instance, one of which was to this effect: 
“Whether the plaintiff had any cause of action against 
the defendants.” The learned Subordinate Judge held that the 
oral evidence was not admissible to prove the alleged partial 
surrender and reduction of rent, that consequently the tenancy 
of the Ghose defendant must still be regarded as operative, and 
that, in this view, the plaintiff was not entitled to recover posses- 
sion of the land. On appeal the learned District Judge has 
affirmed this decision. 

The plaintiff has now appealed to this Court, and on his 
behalfthe decision of the District Judge has been assailed on 
three grounds, namely, frst, that notwithstanding the provisions 
of section 92 of the Indian Evidence Act, it was open to the 
plaintiff to prove the verbal surrender and abatement of rent by 
oral evidence ; secondly, that if oral evidence was not admissible, 
evidence of conduct was admissible for the purpose ; and thirdly, 
that the plainfiff ought to be allowed to obtain a declaratory 
decree on the footing that the Ghose defendant was still a tenant 
under him in respect of the disputed land. In our opinion, 
there is no foundation for any of these contentions. 

In so far as the first ground urged on behalf of the appellant 
is concerned, it is clear that under section 92 of the Evidence 
Act, oral evidence was not admissible to prove the alleged 
surrender and abatement of rent. Section 92 provides that “ when 
the terms of any such contract (that is, a contract mentioned 
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OIVIL, in section 91), grant or other disposition of property, or 
1910. any matter reguired by law to be reduced to the form ofa 


document have been proved according to the last section, no 
evidence of any oral agreement or statement shall be admitted 
— as between the parties to any such instrument op their repre- 
Nookergee, J, sentatives in interest, for the purpose of contradicting, 
varying, adding to, or subtracting from its terms.” The fourth 
proviso to the section lays down that “the existence of any 
distinct subsequent oral agreement to rescind or modify any 
such contract, grant or disposition of property, may be proved, 
except in cases in which such contract, grant or disposition of 
property is by law required to be in writing, or has-been regis- 
tered according to the law in force for the time being as to the 
registration of documents." It is conceded in the case before 
us that the lease in favour of the Ghose defendant granted on 
the 2nd June 1897 was duly registered. Consequently, under the 
fourth proviso to section 92, the existence of a distinct subse- 
quent oral agreement to rescind or modify the original contract 
P cannot be proved. The learned vakil for the appellant has 
placed reliance upon the decision of this Court in the case of 
Khankar Abdur Rahman v. Ali Hafez (1) to show that oral 
evidence is admissible to establish the subsequent surrender and 
abatement of the rent. That decision, however, when carefully 
examined shows that oral evidence is not admissible for the 
purpose. In fact there is a series of decisions of this Court 
which completely negative the contention of the appellant. In 
the case of Dwarka Nath Chattobadhya vw. Bhagoban Panda (2) 
an attempt was made to prove that after a lease had been granted, 
rent was reduced by a verbal arrangement because it had been 
found that the landlord was entitled not to the entire superior 
interest but only to a portion thereof. It was ruled by this 
Court that oral evidence was not admissible to prove the alleged 
verbal arrangement and copsequent reduction of rent. The 
same view was adopted in the cases of Banko Behari Sanyal v. 
Shama Churn Bhuttacharji (3), and Radha Raman Chowdhri v. 
Bhowant Prasad Bhowmik (4) A similar view has been adopted 
by the Madras High Court in the cases of Maynd: Chetti v. 
Oliver (5) and Karampalli Unni Kurup v. Thekku Vittsl Muthora 
Kutti (6). In the first of these cases, it was alleged that the lessor 


(1) (1900) I. L- R. 28 Calc, 256, 5 O. W. N 851, 
(2) (1880) 7 O. L. R 677, (4) (1901) 12.0, L J. 439. 
(8) (1898) 12 O, L. J 442. (5) (1898) I. L, R. 22 Mad, 261. 
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of certain land, held by the lessee under a registered deed of 
lease, had agreed to a reduction in the rent. The agreement 
was not reduced to writing, but the rent was thereafter paid and 
accepted at the reduced rate. In a suit brought to recover 
arrears of rent,at the rate reserved in the registered lease, it was 
held that under proviso 4 to section 92 of the Indian Evidence 
Act, an agreement to accept a reduced rent could not be implied 
or inferred from the acts and conduct of the parties ; and an 
unwritten agreement, if so implied, amounts to an oral agreement 
within the meaning of the proviso. This view is also supported 
by the case of Lakhatulla v. Bishwambhar Roy (1), where it was 
ruled by Jenkins C. J., that an agreement is none the less oral 
because it is to be inferred from the conduct of the parties. Oral 
evidence is, therefore, not admissible to prove the variation 
alleged by the plaintiff, and the first argument advauced on 
behalf of the appellant must be overruled. 

In so far as the second argument is concerned, it is suggested 
that evidence of conduct was admissible to prove that there had 
been a subsequent surrender and abatement of rent. In support 
of this proposition, reliance has been placed upon the case of 
Khankar Abdur Rahman v. Ali Hafez (2). The argument is also 
sought to be supported by the case of S&yama Churn Mandal 
v. Heras Mollah (3), in which reference was made to the decision 
of a Full Bench of this Court in Preo Nath Shaha v. Madhu 
Sudan Bhutya (4). It has been further urged that the argument 
receives support from the cases of Beni Madhub Gosain v. Lal 
Moti Dassi (5), and Satyesh Chundurv Dhunput (6). But even if we 
assume that these cases give a correct exposition of the law, the 
difficulty of the appellant is that in the Courts below no sugges- 
tion was made that any evidence of conduct was admissible to 
prove the alleged partial surrender and abatement of rent. In 
this Court, the learned vakil for the appellant, when invited to 
specify the conduct upon which his client relies in support of the 
alleged oral vafiation of the original agreement, stated that the 
only conduct he could mention was payment of rent at a reduced 
rate, Butthis is manifestly insufficient to establish the alleged 
surrender ; because whether there was a surrender or not, abate- 
ment of rent would be consistent withthe case that the tenant 
upon failure to obtain péssession of all the lands comprised in 


(1) (1910) 12 C, L. J. 646. (4) (1898) I, LIR 28 Oalc. 608. 


(3) (1900) I. L. R. 28 Calo. 258. 6 O. W. N. 851, (5) (1898) 6 O. W. N. 242. 
(3) (1898) I. L. B, 26 Calc. 160. (6) (1896) I. L. R. 24 Cale. 20, 
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Orvir, his share of the tenancy, had, under section 52 of the Bengal 

1910. Tenancy Act, obtained an abatement of the rent, We may add 

that there was no suggestion in the plaint or in either of the 

Courts below that any evidence of conduct was available to 

a establish the alleged surrender. It is extremely unlikely that 

Mookerjeo, J. any such evidence cau be available, because the allegation of 
the plaintiff is that the surrender took place on the 13th April 
1904 and the present action was commenced on the 14th 
September 1906. It is improbable that there could have been 
any such conduct in the interval as would justify an inference 
that there had been a partial surrender of the land, and a perma- 
nent reduction of the rent. In our opinion, there is no subs- 
tance in the second contention advanced by the appellant which 
is consequently overruled. 

In so far as the third contention urged on behalf of the 
appellant is concerned, it is plainly inconsistent with the position 
taken up in the first two arguments addressed to us. It has been 
contended, on the authority of the decision in Brssesurt Dabeea 
v. Barada Kanta Roy Chowdury (1) that if the plaintiff is not 
entitled to obtain a decree for possession of the disputed land, a 
decree for a declaration of his title and for a further declaration 
that he is entitled to possession through his tenant the Ghose 
defendant, may be made in his favour. In our opinion, there is 
no foundation for this contention and the case on which reliance 
is placed is distinguishable on two grounds. In the first place, 
in the case of Bissesuri Dabeea v. Baroda Kanta Roy Chow- 
dury (1), the plaintiffs were unable to recover rents from their 
nim-howladars, because the latter had been dispossessed from the 
land of their tenancy by a neighbouring zemindar ; accordingly 
they sued for a declaration of their Aow/a rights in the estate 
and for possession as before, thatis, for possession of the land 
through the sim-Aowladars. Under the circumstances, it was 
held by this Court that it was open to the landlord, where his 
title was in jeopardy, from the aggression of” neighbouring 
zemindars and might be damaged by a denial of his rights to the 
land, to bring a suit for the purpose of declaration of his rights 
as against such wrong-doers and for possession of the land as 
against them. This doctrine has no application to the circum- 
stances of the present case, if it be true that the Ghose defendant 
has been dispossessed fiom -the disputed land by the Biswas 
defendants, The Biswas defendants claim to occupy the disputed 


(1) (1884) I, L, B, 10, Calc, 1076, 
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land as included in their one-third share of the tenancy. They 
as well as the Ghose defendant admit that the disputed land is 


included within the zemindari of the plaintiff. The controversy ao 


is only between the two sets of defendants ; the Biswas defendants 
allege that the disputed lands are included in their share of the 
tenancy ; the Ghose defendant in his turn claims them as 
included within his share. Plainly, this controversy does not 
jeopardise the rights of the plaintiff. In the second place, the 
case of the plaintiff throughout, has been, not merely in the 
Courts below, but also in this Court, that the Ghose defendant 
has surrendered possession of the disputed land, that his tenancy 
has terminated and that consequently the plaintiff has become 
entitled to recover the laud from the Biswas defendants as tres- 
passers. He cannot now be permitted to turn round and urge that 
the tenancy of the Ghose defendant still continues operative 
and that he is entitled to possession only through the Ghose 
defendant as his tenant. To allow the plaintiff to do so, would 
be, in the language of Mr. Justice Straight, "to permit a 
plaintiff who has come into .Court with one case and hopelessly 
failed to proveit, to succeed upon another case and that directly 
in antagonism with his primary allegation” Hamilton v. The 
Land Mortgage Bank (1). The third ground, therefore, is wholly 
unsustainable, 

The result is, that the decree of the Court below is affirmed, 
and this appeal is dismissed withiseparate costs for each set of 
defendants, 


A. T. M. Appeal dismissed. 
(1) (1883) I. L. R. 5 All. 456 (459), 


Before Mr. Fustice Sharfuddin and Mr. Fustice Doss. 
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Civil Procedure Code (Act XIV of 1882), Seo, 53— Amendment. of plaint— 
Oonversion of character of stt, 


Plaintiffs brought a suit for rent as “ executors and trustees of the pro- 
perties of an endowment.” They subsequently prayed for leave to amend the 
description of themselves to “ defacto managers and persons interested in the 
endowment.” 


* Appeal from Appellate Decree No, 2623 of 1907 against the decision of 
J. Phillimore, Esq., District Judge, Sylhet, dated the 18th May 1907, modifying 
that of Babu Satya G Laran Ganguli, Munsiff, dated the 19th June 1905, 
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Held: The amendment did not change the character of the suit and waa 
properly allowed. 


Appeal by the Defendants. 
Suit for rent. 


The material facts and arguments appear from» the judgment, 

Babu Brajalal Chakravarti for the Appellants. ` 

Babus Tara Kishore Chowdhury and Dhirendra Lal Kastagir 
for the Respondents. 


The following judgments were delivered : 


Sharfuddin J.—The plaintiffs in this case sued the defen- 
dants for the rent of some houses belonging to the idol Jagannath 
Jieu. The last mohant ofthe endowed property wasa person 
named Mukunda Das. He died, but before his death he made 
a will; by that will he made the plaintiffs executors and appointed 
them trustees of the endowed properties. 

The plaintiffs, after the death of the mohant, obtained 
probate of his will and have since been managing the debsheba 
of the idol, and as such managers they have brought the 
present suit. 

'The defendants denied the right ofthe plaintiffs to sue for 
rent, on the ground that the late mohant, Mukunda Das, had 
no power to will away the properties belonging to the idol. 

'The Court of first instance decreed the suit. 

The decree of the Munsiff was affirmed by the District Judge, 
after allowing an amendment of the plaint by substituting the 
names of the plaintiffs as defacto managers and persons interested 
in the endowment instead of executors of Mukunda Das and 
trustees of the endowed properties. 

The defendants have now appealed to this Court; and the 
grounds urged by the learned pleader who appears on their 
behalf are frs that the amendment was contrary to law, inas- 
much as it altered the character of the suit, and, secondly, that 
even if the amendment can be allowed, the plaintiffs cannot 
sue for rent, as they are strangers and practically trespassers. 

The suit was instituted by the plaintiffs as “ executors 
furnished with the probate of the will of thelate Mukunda Das 
Mahanta, shebatt of the idol, and trustees of the property of the 
said idol.” In the plaint it was alleged that the plaintiffs, under 
the willof the late mohant, took out probate of the will and 
have been carrying on the sAeba, worship of the said idol. 
Seven issues were framed by the first Court; and the third 


Vor. XIIL] HIGH OOURT. 


issue was to this effect :—“ Is the suit maintainable in its 
present form ? Are the plaintiffs entitled to sue the defendants 
for rent?" In the decision of this third issue by the Court of 
first instance we have the following passage: “Plaintiffs them- 
selves can’t be shedatts, but I don’t see why they could not 
manage the deb sheba by engaging proper persons to officiate as 
priests tilla mohant is found or appointed. Mukunda Das had 
the right to get rent for the lands and I don't see why plaintiffs, 
as executors of Mukunda’s will, would not get rent from the 
defendants.” So that the question as to whether the plaintiffs 
were or were not managing the ded sheba of the idol has been 
considered in the decision of that issue. We also observe that 
inthe lower appellate Court's judgment there is a finding to 
the effect that after the death of one Ram Sebuk the plaintiffs 
were the defacto managers of the endowment, having obtained 
possession of the office through the help of the police. There 
is no doubt, therefore, that after the death of the last mohant 
the plaintiffs began to manage the endowed properties and also 
the deb skeba of the idol and that as such they are in possession 
and entitled to act for the idol as long as no mohant is 
appointed. 

It has been urged on behalf of the appellants that the 
amendment was not strictly according to law. Before thé 
amendment it was the idol that was really suing for rent through 
the plaintiffs. After the amendment it was again the idol that 
was suing for rent through the plaintiffs. The subject of the 
suit is a certain sum of money as rent fora certain number of 
years. In fact there has been no change between the suit as it 
was original instituted and the suit as amended; the only 
difference being in the description of the plaintiffs. That being 
so, we do not think that the alteration of the denomination of the 
plaintiffs caused any change in the character of the suit itself. 
Various authorities have been shown to us; but, as a matter of 
fact, there is nof one single authority exactly on the point. As 
defacto managers, under the Hindu law, there can be no doubt 
that the plaintiffs could sue for the rent of the houses in 
question. i 

In the above circumstances I think that the two points urged 
on behalf of the appellants have failed and that this appeal 
should be dismissed with costs. 

Doss J.—This appeal arises out of an action to recover rent 
from the defendants, who are the tenants, by the plaintiff who is 
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described in the plaint as “the idol Jagannath Jieu represented by 
1910. the plaintiffs as executors and trustees of the properties of the 
Dhanpat Singh endowment, under the will of the late shebati Mukunda Das 
Kulari mohant. Mukunda Das died without nominating a mohant 
Jaarmul Tashimul, as his successor. He, however, left a will by which he appointed 
‘ Dos, J. the plaintiffs and certain other persons as executors'and trustees 
— ofthe endowment, with powers to appoint a manager. Tne 
plaintiffs duly obtained probate of the will of Mukunda Das 
mohant, but, as no mohant had been appointed by them, they 
themselves on behalf of the idol as duly appointed executors and 
trustees, brought the present suit for rent. The defendants did 
not deny their liability for rent, the only defence raised by them 
was that the idol was not properly represented in the suit and 

that it was therefore not maintainable. 

The learned District Judge held that the appointment of 
the plaintiffs as executors and trustees of the endowment was 
uliya vires. But he amended the plaint by substituting for the 
description of the idol's representatives in the plaint, the follow- 
ing description, namely, *' defacto managers and persons interested 
in the endowment ;" and he accordingly gave the plaintiffs a 
decree for rent. 

The defendants have appealed to this Court; and it has 
been contended on their behalf that the amendment is improper 
inasmuch as it has had the effect of altering the character of the 
suit. Under section 53 of the Code of Civil Procedure (1882) 
the Court had the power of amending a plaint at any time 
before judgment, provided the amendment had not the effect of 
converting a suit of one character into a suit of another and 
inconsistent character. Ido not think the amendment altered 
the character of the suit as a suit for rent. 

Itis then said that the idol is not entitled to a decree for 

. rent when it is suing by persons who are defacto managers of the 
endowment. No authority has been shown why, in the circum- 
stances which have happened in the present case, the idol is not 
competent to sue through the plaintiffs. They were appointed 
executors and trustees by the late mohant. They have duly 
obtained probate and have since been carrying on the worship of 
the idol and are in actual charge and management of the pro- 
perties of the endowment. In those «ircumstances it appears 
to me only reasonable to hold that.the idol is competent to sue 
the tenant for rent through such persons. Whether they are 
described as executors of the will of the late mohant and trustees 
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of the properties of the endowment or as defacío managers of 
the property, is to my mind quite immaterial. The real point is 
whether they are competent to give the tenant a valid discharge 
for payment ofrent. There is no reason why they should not 
be able to do $o. 

For these reasons I am of opinion that the decision ofthe 
lower appellate Court should be affirmed and this appeal dis- 
missed with costs. 


N. K. B. Appeal dismissed. 


Before Mr. Justice Mookerjee and Mr. Yustice Sharfuddin. 
MAIZUDDI BISWAS 


v. 


ISHAN CHANDRA DAS SIRCAR * 


Revenue Sale Lato (Act XI of 1859), Sac. 87-—' Purchaser '— Certified purchaser 
—Adverssa possession, if inoumbrance—Thak map, eridentiary valwe— 
Presumption—Inolusion of estate—Permanent Settlement, 


Section 87 of Act XI of 1859 defines the status of the purchaser and 
confers upon him a very valuable right, namely, that he acquires, for all 
practical purposes, the property in the condition in which it was at the time 
of the Permanent Settlement. This principle is applicable to the rea! pur- 
chaser, no matter who may have been declared as the purchaser under 
section 22 of the said Act. 

An adverse possession is an Incumbrance within the meaning of sedioni 87 
of Act XI of 1859. 

The thak map is valuable evidence of possession, and as evidence of posses- 
sion, it is also valuable evidence of title. 

Satcowri v. Seorctary of State (1) and Jagadindra v. Secretary of State (2) 
followed. 

Merely because certain specified lands were included in an estate at the 
time of the tkak survey in 1859, it cannot be affirmed as a proposition of law 
that they must have been included within that estate at the time of the 
Permanent Settlement, but it is open to the Oourt to draw such inference from 
all the surrounding oiroumstances. 

Appeal by Defendant No. 1 
Suit for*recovery of possession of land. 
The material facts and arguments appear from the judgment. 


Mr. Chowdhury and Babus Foges Chunder Roy and D. L. 
Khastgtr for the Appellant. 


Babus Baidya AH Dutt and Tarint Das Banerjee for the 
Respondent. 


* Appeal from Appellate Decree No. 1978 of 1907, against the decree of 
W. 8. Coutts, Esa; District Judge of Faridpur, dated ‘the 91st March 1907, 
affirming that abu Prankrishna Biswas, Subordinate Judge of Faridpur, 
“dated the 29th May, 1906. 


(1) (1894) I. L. R. 22 Cale. 252, 
i2) (1902) I. L. R. 80 Cale. 291, L , B. 80 L A. 44. : 
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The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first 
defendant in a suit for recovery of possession of land which the 
plaintiff respondent claimed to have acquired free from all incum- 
brances at a sale for arrears of revenue held on the 21st. June 
1895. The case for the plaintiff was that the lands now in 
dispute are included in taluk Tofuzzul Ali which bears No. 1530 
on the revenue rolls of the Collector of Faridpore, that the 
defendant was in possession without any title and that conse- 
quently the plaintiff as purchaser of the estate was entitled to 
eject him. The defendant resisted the claim substantially on 
the ground that the lands were not included within the estate 
purchased by the plaintiff, but that they were part of another 
estate owned by the defendant himself. The Courts below have 
concurrently made a decree in favour of the plaintiff. 

The first defendant has now appealed to this Court, and on 
his behalf the decision of the District Judge has been assailed 
substantially on three grounds, namely, frst, that as the plaintiff 
is not the certified purchaser under Act XI of 1859, he is not 
entitled to the benefit of the provisions of section 37 of Act XI 
of 1859; secondly, that as the defendant has admittedly held 
possession of the disputed land for more than half a century, the 
suit is barred by limitation, because he cannot be properly treated 
as an incumbrancer within the meaning of section 37; and, 
thirdly, that there is no evidence to show that the disputed lands 
were included at the time of the Permanent Settlement within 
the estate purchased by the plaintiff. 

In so far as the first of these points is concerned, the answer 
must depend upon the construction of section 37 of Act XI of 
1859. Our attention has not been drawn to any judicial decision on 
the subject, and apparently the question raised before us is one of 
first impression. The learned counsel for the appellant has argued 
that the expression ‘ purchaser’ in section 37 means ‘certified pur- 
chaser’; in other words, that it is confined to the person who has 
been declared the purchaser of the estate under section 22. In 
answer to this contention, our attention has been invited by the 
learned vakil for the respondent to section 37 where the expression 
“ certified purchaser " is not used, and it*has been suggested that 
if the Legislature had intended to restrict the applicability of sec- 
tion 37 to cases of certified purchasers only, the expression ‘certified 
purchaser’ would have been used instead of the term * purchaser.’ 
In our opinion, there is considerable force in this argument. 
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No doubt, the use of the expression 'certified purchaser! in sec- 
tion 36 and of the term ‘ purchaser’ in section 37 is by no means 
conclusive, because it is clear that in other sections, for instance, 
sections 22, 28, 29 and 30, the intention of the Legislature was 
to restrict the dperation of those provisions to the certified pur- 
chaser. But there is a substautial difference between the scope 
ofsection 37 and the sections to which reference has been made. 
In so far as sections 22, 28, 29 and 30 are concerned, they clearly 
raise matters for consideration between the Collector on the 
one hand and the person declared as the purchaser on the 
other. Under such circumstances, it is reasonable to hold that 
what the Legislature had in view was that the Collector should 
recognise the certified purchaser and him alone. On the other 
hand, when we consider section 36, we find that it deals with a 
case of conflict between the certified purchaser and a person 
who claims to be beneficially interested ; there the Legislature 
expressly provides that all suits brought to oust the certified 
purchaser on the ground that the purchase was made for another 
person, though by agreement the name of the certified pur- 
chaser was used, shall be dismissed with costs. This section, 
however, though it places the real purchaser at a disadvantage 
when he happens to be the plaintiff in a suit for ejectment 
brought against the certifed purchaser, has been uniformly 
given a restricted interpretation, and it has been repeatedly held 
that the operation of the section is not to. be extended to cases 
not manifestly comprised within its terms. Finally, when we 
consider section 37, it becomes clear that the question which 
arises, is raised neither between the Collector and the person 
declared as the purchaser, nor between the certified purchaser 
and a person claiming to be beneficially interested, but between 
the purchaser on the one hand and strangers who claim certain 
interest in the property on the other. In cases of this class, 
there is no intelligible principle upon*which we may restrict the 
operation of the section only to suits commenced by the certified 
purchaser. In fact, section 37 defines the status of the purchaser 
and confers upon him a very valuable right, namely, that he 
acquires, for all practical purposes, the property in the ‘condition 
in which it was at the time of the Permanent Settlement. This 
principle is obviously applicable to the real purchaser, no matter 
who may have been declared as the purchaser under section 22. 
In our opinion, there are no good grounds to justify the view 
that the term ‘purchaser’ in section 37 means the certified 
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purchaser. We may here observe that section 37 has, in this 
respect, been always liberally construed, as shown by the case of 
Narayan Chandra Kansabanik v. Kasiswar Roy (1) where the 
expression ' purchaser’ in section 37 was interpreted to include 
a transferee, a sub-lessee,as also a person who his succeeded to 
the estate of the purchaser by inheritance. The first ground 
upon which the decision of the District Judge is assailed must, 
therefore, be overruled. 

In so far as the second ground urged on behalf of the 
appellant is concerned, the learned counsel has frankly conceded 
that his contention is opposed to a long series of decisions of this 
Court. It has been held, now for more than half a century, that 
an adverse possessor is an incumbrancer within the meaning of 
section 37 of Act XI of 1859. The earlier authorities on the 
subject are to be found reviewed in the case of Nufer Chandra 
Pal Chowdhry v. Rajendra Lal Goswami (2), and we are not 
prepared at this distance of time to adopt a different view of the 
scope ofsection 37 from what has been hitherto treated as the 
correct interpretation. The second ground also, therefore, fails. 

In so far as the third ground urged on behalf of the appel- 
lant is concerned, it raises a question on the merits, not altogether 
free ‘from difficulty, and involves in substance two questions ; 
namely first, whether the estate purchased by the plaintiff as 
estate No. 1530 of the Faridpore Collectorate is identical with 
estate No. 1669 of the Jessore Collectorate, and, second/y, whether 
the lands now in dispute are iucluded within estate No. 1530 of 
the Faridpore Collectorate. The first of these questions arises 
under somewhat peculiar circumstances. The plaintiff has 
admittedly purchased the estate No. 1530, and, in ordinary course, 
therefore, the sole question in controversy between the parties 
ought to have been, whether the lands are included within 
estate No. 1530. But in order to enable the Court to decide 
this question, the plaintiff found it necessary to rely upon a ¢hak 
map made in 1858, that is, before the estate purchased by the 
plaintiff became 1530 ofthe Faridpore Collectorate. At the time 
of the thak survey, according to the plaintiff, the estate was 
No. 1669 of the Jessore Collectorate and the map prepared by 
the Z£a£ authorities is a map of estate*No. 1669. In order to 
entitle the plaintiff to avail himself of the 7a£ map, it is there- 
fore necessary for him to establish the identity of estate No. 1530 


of the Faridpore Collectorate with estate No. 1669 of the Jessore 


(1) (1902) 1 O. L. J. 879. 12) (1£97) I. L R. 26 Cale, 167. 
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thak map that the claimant was in possession at that time, 
such possession may legitimately be attributed to title. This 
principle, however, is not directly applicable to the case before 
us, because here the #kak papers show on the face of them that 
although the lands now in dispute were surveyed as part of the 
estate of the predecessor of the plaintiff, yet they were at the 
time in the possession of the predecessors of the defendant. 
Consequently the inference which might otherwise be drawn 
from the thaé map is very much weakened. The question, then, 
reduces itself to this. In 1859 the disputed lands were depicted 
on the #kak map as part of estate No. 1669 ofthe Jessore 
Collectorate ; is this'fact sufficient ito entitle a Court of fact to 
hold that the disputed lands were really included in such estate ? 
In our opinion, it is impossible for us in second appeal to hold as 
a matter of law that the inference cannot follow from the premises. 
The District Judge as also the Subordinate Judge have relied 
upon one very material circumstance, in support of their con- 
clusion. They have pointed out that the owners of estate 
No. 89, which is the estate claimed by the defendant, took steps 
to have the kak map corrected by an appeal to the superior 
revenue authorities in respect of one particular parcel, but that 
they did not follow a similar course in respect of the disputed 
lands, although such lands were shown on the /Aa4 map as 
included in estate No. 1669. It was undoubtedly open to them 
to take appropriate steps to rectify the error, if ic was an error, 
No doubt they were at the time in actual possession ofthe lands, 
but they must have been aware thatthe very circumstance 
that the disputed lands were shown on the ¢hak map as part 
of estate No. 1669 might, if allowed to stand unchallenged, be 
subsequently used against them upon the question of title, and 
their possession itself might be treated as the possession of a 
trespasser. This omission, therefore, to obtain a correction of 
the map, is significant, and has an important bearing upon the 
case. We have thus the fact that in 1858 the disputed lands 
were treated by the survey authorities as included in estate No. 
1669, and that the predecessors of the defendants did not take 
any steps to have the map corrected although they took action 
in respect of other lands. Against this has to be set off the 
circumstance that the predecessors of the defendants were at 
the time in possession of the land. It is impossible for us to 
hold that the Courts below were not justified in inferring from 
these facts that the lands were as a matter of fact comprised 
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within estate No. 1669. 1f, therefore, in 1858, the lands were com- 
prised in estate No. 1669, the question next arises whether this 
justifies the inference that the lands must have been comprised 
within that estate at the time of the Permanent Settlement. No 
doubt, as pointed out by their Lordships of the Judicial Com- 
mittee in the case of Fagadindra Nath Roy v. The Secretary of 
State (1), and by this Court in the cases of Gokul Chandra Das 
v. Hara Sundari Dasi (2) and Ananda Hart Basak v. The 
Secretary of State for India in Council (3), it cannot be affirmed 
as a proposition of law, that merely because certain specified 
lands were included in an estate at the time of the thak survey 
in 1859, they must have been included within that estate at the 
time of the Permanent Settlement; yet it is open to the Court 
to draw such inference from all the surrounding circumstances. 
Possibly in some of the cases to be found in the books, specially 
in the cases of Nobo Coomar Dass v. Gobind Chunder Roy (4), 
Abdul Hamid Mian v. Kiran Chandra Roy (5) and Syama 
Sundari Dassya v. Fogobundhu Sootar (6), the proposition is 
stated too widely and language is used which might justify the 
contention that the backward presumption, presumuntur retro, 
applies as an inflexible rule. The decision of the Judicial Com- 
mittee, however, shows that this view cannot be maintained. 
But here we have not to deal with the case of chur land the 
condition of which might vary from year to year according to 
the course of the river, The history of the disputed land does 
not indicate that its area or situation had in any way been 
changed from the time of the Permanent Settlement and the 
Courts below were therefore justified in the inference they drew 
from all the circumstances of the case, namely, that the lands 
included at the time of the-êhak survey in 1858-9 within estate 
No. 1669 were also included in the estate at the time of the 
Permanent Settlement. The third ground cannot consequently be 
sustained, . ` 

The result is that the decree made *by the Court below is 
affirmed and this appeal is dismissed with costs. 


A. T. M. Appeal dismissed. 
(1) (1902) 1. L. R. 80 Calo. 291. (4) (1881) 9 C, L. R. 805. 
. 
(2) (1904) 9 O W. N. 383. (5) (1908) 7 O. W, N. 849. 


(3) (1005-08) 3 0. L. J. 816. (6) (1888) I. L. R, 16 Oale, 186. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 
CHAMPAK LATIKA MITRA 


4 v. 
NAFAR CHANDRA PAL CHOWDHURY.* 


Lease for reclamation of waste land—Construction— Bengal Tenanoy Act 
(VIII of 1885), Secs. 10, 155, 178, proviso, 


A document, which is neither stamped nor registered, recited that the 
defendant had applied for the grant of mowrasi makarari chakdari lease from 
the plaintiff in respect of about 1,000 bighas of land situated in Sunderbans ; 
and thatin anticipation of the execution of a proper lease, the plaintiff had 
agreed to place the defendant in possession of the land upon certain specified 
conditions, The premium for the grant was settled and a covenant was inserted 
to the effect that out of the total sum payable as premium one-fourth would 
be paid in Magh 1811 and the remainder by equal instalments in the month 
of Magh in each of the years 1312 and 1818 ; it was also expressly stated that 
in default of payment of bonws, the amalnama would stand cancelled and cease 
to be operative. The land was to be let rent-free for the first two years, then 
for the next two years at a progressive rate and ata full rate afterwards. The 
defendant was placed in possession of the land : 

Held, that the intention was to create a present demise and the possession 
of the defendant was that of a tenant. 

Purnananddas Jiwandas v. Dharsey Virji (1) followed. 

That the defendant gould inot be ejected by the plaintiff without recourse 
to a suit, 

The proviso to seotion 178 of the Bengal Tenancy Act does not exclude the 
operation of section 155 of the said Act. 


Appeal by the Defendant. 
Suit for possession and mesne profits. 


The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghosh and Babus Harendra Narayan 
Mitra and Sarat Chunder Mookerjee for the Appellant. 

Babus Dwarka Nath Chakravarti and Amarendra Nath Bose 
for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf ofthe defendant 
in an action for recovery of possession of immovable property 
and mesne profits. 

The disputed land is admittedly the property of the plaintiff, 
respondent. On the 29th December 1904, he granted an 
amalnamak to the defendant appellant, the terms of which we 


* Roe? 1 from Appellate Decree No. 1602 of 1909, against the deoree of 

ee ue udge of 24-Perganas, dated the 2nd Maroh, 1909. modify- 

tae se of Babu Aghore Chandra Harra, Subordinate Judge of 24-Perganas, 
dated the 8rd July, 1908. 


(1) (1885) I. L. B, 10 Bom. 101. 
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shall presently examine. It is sufficient to mention at this stage OIVIL, 
that in February 1906 the plaintiff re-entered upon the land and 1910, 
settled it with other tenants. The result was that the defendant Champak Latika 
brought a suit under section 9 of the Specific Relief Act which Mitra 

was decreed in her favour on the 26th May 1907. The plaintiff Nafar Ohandra Pal 
thereupon commenced the present action on the 28th August | Chowdhury, 
1907 for establishment of his title, for declaration that the defen- Mookerjee, J, 


dant had not acquired any right under the ama/namak and that 
if she had, her right had been extinguished by breach of the 
conditions named therein, and also for recovery of possession and 
mesne profits, should the defendant, in the interval, obtain 
possession of the disputed land by execution of the decree in the 
possessory suit, 'The defendant did as a matter of fact execute 
the decree and obtain delivery of possession on the 13th 
December 1907. She resisted the claim substantially on the 
ground that she was a tenant under the plaintiff, that her interest 
had not terminated, and that, in any event, the plaintiff was 
incompetent to bring the present action before he had fulfilled the 
requirements of section 155 of the Bengal Tenancy Act. The 
Subordinate Judge made a contingent decree in favour of the 
plaintiff. He directed the defendant to pay the balance of the 
selami and imposed the condition that, upon default, the suit 
would stand decreed. If, on the other hand, the premium was 
paid, the decree directed the plaintiff to execute a registered 
lease in favour of the defendant. Against this decree, the 
defendant appealed to the District Judge and a cross-appeal was 
filed on behalf ofthe plaintiff. The District Judge has held that the 
plaintiff is entitled to recover possession and mesne profits. The 
defendant has now appealed to this Court, and on her behalf, 
it has been contended that the District Judge has taken an 
erroneous view of the effect of the provisions of section 155 of 
the Bengal Tenancy Act, that they are applicable to the tenancy 
in question notwithstanding the prpvisions of section 178, and 
that consequently the plaintiff is not entitled to a decree for 
ejectment, This argument has been controverted on behalf of 
the respondent ; and it has been contended that the effect of the 
amalnamah was to place the defendant in the position of a 
licensee, that she was at no time a tenant of the plaintiff, and 
that consequently no question could arise asto the right of the 
‘plaintiff to eject her without recourse to the procedure laid 
down in section 155 of the Bengal Tenancy Act. 

The first point, which requires consideration, is as to the 
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true position of the defendant—was she a licensee or was she a 
tenant under the plaintiff. The learned vakil for the respondent 
has suggested that the defendant was a licensee, because there 
was no present demise in her favour by the amalnamah, and in 
support of this position, he has relied upon the case of Panchanon 
Bosu v. Chandi Charan Misra (1). To determifie whether the 
contention of the respondent is well founded, it is necessary to 
examine the terms of the ama/namah. This document, which 
was neither stamped nor registered, recites that the defendant had 
applied for the grant of a mourast makarart chakdart lease from 
the plaintiff in respect of about 1000 bighas of land situated in 
Sunderbans ; and that in anticipation of the execution of a proper 
lease, the plaintiff had agreed to place the defendant in possession 
of the land upon certain specified conditions. The premium for 
the grant was settled at the rate of Rs. 2 per bigha, and a cove- 
nant was inserted to the effect that out of the total sum of 
Rs. 2,000 payable as premium, one-fourth, that is, Rs. 500 would 
be paid in Magh 1311 and the remainder, that is, Rs. 1,500 by 
equal instalments in the month of Magh in each of the years 
1312 and 1313. The document further expressly stated that in 
default of payment of bonus, the amalnamak would stand cancelled 
and cease to be operative. The next clause of the instrument 
provided for the payment of rent. During the years 1312 and 
1313, the land wasto be held rent free. In the year following, 
rent was to be paid at the rate of annas eight per bigha. 
In 1315 the rate was to be Re. 1 per bigha. In 1316 
the rate would be Rs. 1-8 a bigha, which was described as 
the full rent payable. The only other portion of the document 
to which reference need be made is the fifth paragraph. This 
paragraph recites that in r312 the applicant for the lease would 
bring under cultivation 250 bighas of land, that the whole would 
be brought under cultivation in 1313, and that in the 
event of failure to cultivate the land in 1312 and £313, the 
grantor would be at liberty to re-enter and settle the land with 
other tenants. Upon d consideration of the various provisions 
we have set out, it is manifest that there was a present demise, 
and the suggestion that there was a mere agreement fora future 
demise is not sustainable. T'wo circumstances are, in our opinion, 
conclusive. In the first place, although*«upon non-payment of the 


premium, as provided in the document, there might be a forfeiture, ' 


yet the tenancy was obviously intended to begin from 1312. 
(1) (1910) 14 C. W. N. 874. 
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There could not possibly be any forfeiture till Magh 1313 
when the last instalment of the bonus would be payable; but 
the document expressly provided that the land would be held 
rent-free in the years 1312 and 1313 ; in other words, the posses- 
sion of the grantee would be that of a tenant during those years, 
1312 and 1313. In the second place, as there was to be a for- 
feiture if the whole of the land was not brought under cultivation 
by the year 1313, the possession of the grantee would be that of 
a tenant in 1312, To put the matter in another way, if no 
tenancy was intended to be created from the very beginning of 
the year 1312, no question could possibly arise as to the for- 
feiture of any tenancy by reason of failure to pay the premium 
or to cultivate the lands. In our opinion, it cannot be seri- 
ously disputed that the intention here was to create a present 
demise and the possession of the defendant was that of a tenant. 
In support of this view, reference may be made to the decision 
in FPurnanddas Ftwandas v. Dharsey Virji (1), where Sir 
Charles Sargent, C. J. observed that the answer to the question, 
whether there was a present demise or merely an agreement to 
make a demise in future, must depend upon the paramount 
intention of the parties. Fones v. Reynolds (2) and Chapman v. 
Towner (3). In fact the tests which were applied by the learned 
Chief Justice in that case are conclusive in respect of the case 
now before us. We must, therefore, examine the rights and 
liabilities of the parties on the assumption that the position of the 
defendant was that of a tenant under the plaintiff. But it is need- 
less, for our present purpose, to determine the precise position 
of the defendant as tenant and to what extent her right might 
have been affected by the omission of the landlord to execute in 
her favour a registered instrument ; the decision of this Court 
in the cases of Bibi Jawahir Kumari v, Chatterput Singh (4) 
and Singheeram v. Bhagbat Chunder (5) tends to show that her 
right would not in substance be affected by such omission on the 
part of thelandlord. But whateve? her position might be, if she 
was a tenant, the question arises whethez it was not obligatory 
upon the plaintiff to comply with the requirements of section 155 
of the Bengal Tenancy Act. 

Section 155 provides,—we quote only so much of the section 
as is applicable to the case before us,—that a suit for ejectment 

(1) (1885) I. L. R. 10 Bom, 101. 
(2) (1841) 1 Q. B. 506 (611) ; 55 R. R. 382. (4) (1905) 2 O. L. J. 843. 
(8) (1840) 6 M. and W. 104; 55 R. R, 625. — (5) (1910) 11 O. L, J, 543, 
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of a tenant on the ground that he has broken a condition on breach 
of which he is, under the terms of a contract. between him and 
the landlord, liable to ejectment, shall not be entertained, unless 
the landlord has served in the prescribed manner a notice on the 
tenant specifying the particular misuse or breach complained of, 
and where the misuse or breach is capable of remtdy, requiring 
the tenant to remedy the same, and in any case to pay reasonable 
compensation for the misuse or breach, and the tenant has failed 
to comply within a reasonable time with that request. It is not 
disputed that if section 155 is applicable, the present suit must 
fail. But it has been argued on behalf of the respondent that 
the section is inapplicable, because, as the ama/namah was 
granted in view of a lease for the reclamation of waste land, 
under the proviso to section 178 of the Bengal Tenancy Act, the 
operation of section 155 is excluded. Now, clause (c) of sub- 
section 1 of section 178 providesthat nothing in any contract 
between a landlord and a tenant made before or after the passing 
ofthe Bengal Tenancy Act shall entitle a landlord to eject a 
tenant otherwise than in accordance with the provisions of the 
Act. The provision mentioned is contained in section 89 which 
lays down that no tenant shall be ejected from a tenure or hold- 
ing except in execution of a decree. This section is to be read 
along with section 10 which lays down that a holder of a perma- 
nent tenure shall not be ejected by his landlord except on the 
ground that he has broken a condition on breach of which 
he is under the terms of a contract between him and his landlord 
liable to be ejected. It is clear, therefore, that if section 178 
sub-section 1, clause (c) stood by itself, read with section 10 
and section 89, the defendant could not possibly be ejected by 
the plaintiff without recourse to a suit. When, therefore, the 
plaintiff took thelaw into his own hands and forcibly dispossessed 
the defendant in February 1906 on the allegation that there had 
been a breach of one of the terms of the lease, his conduct was 
clearly unlawful. The only'course open to him was to proceed 
in accordance with the statutory provisions on the subject. But 
it is suggested that the effect of the proviso to section 178 is to 
exclude the operation of section 155 and these sections taken 
together render section 89 inapplicable. In our opinion, there 
is no foundation for this contention.. The proviso to section 178 
to which reference is made lays down that nothing in the section 
shall affect the terms and conditions of a lease granted bonafide 
for reclamation of waste land. It is difficult to appreciate what 
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terms or conditions of the lease would be affected if we hold that 
the landlord must proceed under section 155 of the Bengal Tenancy 
Act. The amalnamah does not provide either expressly or by 
implication that in the event of a breach of one of its conditions, 
the landlord weuld be entitled to take possession of the premises 
by force or that he would be entitled to sue and recover possession 
without fulflment of the conditions prescribed by section 155. 
In our opinion, it is reasonably plain that the proviso to section 
178 does not exclude the operation of section 155 of the Bengal 
Tenancy Act. Inthis view, the decree made by the District 
Judge cannot be supported. 

The result, therefore, is that this appeal must be allowed, the 
decree of the District Judge discharged, and the suit dismissed 
with costs in all the Courts. 


A. T. M. Appeal allowed. 





Before Mr. Fustice Caspersz and Mr. Fustice Doss. 
BHUIYA SARAT KUMAR DAS MAHAPATRA 
v. 
AKSHOY NARAYAN DAS AND OTHERS.” 
Prinogeniture— Regulation XI of 1793—Preamble and Seo, 5— Family custom 
—Bhuiya— Haj. 

Regulation XI of 1793 was not aimed at abolition of all customs of primo- 
geniture but oustoms which had originated in “ considerations of financial con- 
venience ” and which were “repugnant both to the Hindu and Mahomedan 
'laws.” Section 5 of the said Regulation merely gives effect to the general 
intention expressed in the preamble, 

A custom of descent according to the law of primogeniture may exist by 
kulachar or family custom, although the estate may not be what is technically 
known as Raj ; such a kulachar is in no wise taken away or rescinded by the 
application of Regulation XI of 1798. 


Appeal by the Plaintiff. . 
Suit for recovery of a share of a certain property. 
The material facts and arguments appear from the judgment. 


Babus Dwarka Nath Chakravarti, Sarat Chandra Ghose 
and Tarak Chunder Chakravart for the Appellant. 


Mr. S. P. Sinka ( Advocate- General ), Mr. K. B. Dutta and 
Babu Foy Gopal Ghoska for the Respondent. 


* Appeal from Original Decree No. 814 of 1906, against the decree of Babu 


Jogendra Nath Mitra, Subordinate Judge of Midnapur, dated the 30th June 1906. 
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The judgment of the Court was as follows : 


This appeal arises out of a suit instituted by a person, styling 


Bhuiya Sarat Kumar himself Bhuyian Sarat Kumar Das Mahapatra and directed 


Das Mahapatra 
Akshoy Nara n 
Das. 7 


against the defendant No. 1 Bhuyian Chowdhury Kanongoe 
Vilayati Akshoy Narayan Das Baliar Singh Mahapatra and 
other defendants including the defendant No. 5 father of the 
plaintiff, and defendant No. 3 Bhuyian Chowdhury Kanongoe 
Vilayati Guru Prosad Das Baliar Singha Mahapatra his father’s 
brother. The plaintiff sought to recover a one-fifteenth share of a 
certain property in Perganah Orissa Balisai. 

The members of the family are mentioned in the geneo- 
logical tables filed by the parties. For the purposes of this 
appeal, it will be sufficient to refer to the geneological table given 
in the judgment of the Subordinate Judge. It will be observed 
that Kapali and Aukuri were sons of Biswanath. The parties to 
this litigation are descended from Kapali Das through many gene- 
rations. One of the intermediate members of the family was 
Jagannath, whose brother was Raghunath. Through Jagannath 
are descended the present plaintiff and the defendants. 

In the year 1801 there was litigation between Jagannath and 
Raghunath and when the matter came up to the Sudder Court 
from the District Court of Midnapur it was held that the appel- 
lant, namely Jagannath, defendant in the action, was to remain 
in possession of the entire property in dispute, and that he should 
in accordance with the custom of the family, provide for the 
maintenance of the respondent, that is to say, Raghunath and 
his brothers. l 

The present suit is, in effect, aimed at the decision arrived 
at on that occasion, the 29th July 1802. The substantial ques- 
tions in issue between the parties are two in number, namely, 
first, whether there is any custom of primogeniture prevalent 
in the family to which the pgrties belong and secondly, whether 
the plaintiff's suit is barred by limitation because hb was excluded 
from the share more than 12 years before suit, such exclusion 
being to his knowledge. 

The Subordinate Judge has dealt with the matters before 
him in a very complete manner. He gives the history of the 
family as based on certain publications fo which he had access 
namely, a memorandum of Midnapur by Mr. Bayley, dating from ` 
the year 1852 and Mr. Hunter's Statistical Account of Cuttuck. 
In tracing the history of the family, the Subordinate Judge finds 
that the property was in the nature of a military fief the 
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holder being a military officer, and, by the custom of the family, 
the eldest male is entitled to succeed to the entire property. 
The title of the fief-holder was Bhuiyan, which is the Hindu 
equivalent of zemindar. In the opinion of the lower Court, 
on the evidence adduced before it, neither the plaintiff nor the 
defendants Nos. 2 to 8 had any title whatever, and the defendant 
No. 1 alone was to be regarded as the Bhuiyan. 

The Subordinate Judge then proceeded to consider the effect 
of Regulations XI of 1793, X of 1800 and XII of 1805. He 
thought that the rule for the future abolition of the custom of 
primogeniture contemplated by Regulation XI of 1793 was 
abrogated by the subsequent Regulations mentioned and that 
these Regulations would apply in favour of the defendant No. 1 
in the present litigation, he being the holder of the impartible 
property. 

Then, the Subordinate Judge dealt with the other evidence 
in the case, and, in particular a kabala executed by Rudra 
Narayan, the defendant No. 5, father of the plaintiff. He 
observed : “ All these facts go to show that the ancestral proper- 
ties descended according to the primogenitural rule, and that 
Rudra Narayan and his brother Guru Prosad got maintenance 
only." These alsoshow that Rudra Narayan separated from 
defendant No.1 from long time, that is long before 12 years from 
suit. More specifically, the Subordinate Judge recorded a finding 
that Rudra Narayan had separated about the year 1866. In 
this view of the matter, the suit was barred by limitation, and 
that is the express finding recorded by the Subordinate Judge. 
On the merits of the case, therefore, the Subordinate Judge 
dismissed the plaintiff's suit with costs. 


Now, the learned vakils for the plaintiff appellant have sub-. 


mitted their arguments to us on the two points which we have 
mentioned namely, frst, whether the custom of primogeniture 
prevails in this family, and whether that custom was defeated by 
the provisions of Regulation XI of 1793 ; and secondly, whether 
the plaintiff's suit was barred within the meaning of article 127, 
schedule II, of the Limitation Act. 

With regard to the prevalence of the custom of primogeni- 
ture, the sheet anchor of the case for the defendant No. 1 Bhuiyan 
Chowdhury Kanongoe Vilayati Akshoy Narayan Das Baliar Singh 


Mohapatra is, of course, the decree of 1803. The Judges of the 
- Sudder Court who decided that appeal applied the provisions of 


section 5 of Regulation XI of 1793. They said that, inasmuch 
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OE, as “the entire property in dispute came, on the death of the 
1908. father of the parties in 1196 Amli a few years anterior to the rst 
Bhulya Barat Kumar Of July 1794 into the possession of the appellant (Jagannath) 


Das Mahapatra consequently, under section 5, Regulation XI of 1793, the said 
Akshoy Narayan property could not be partitioned.” It was, therefore, ordered— 
Das, “that the appellant do remain in possession of the entire pro- 
perty in dispute and do in accórdance with the custom of the 
family provide for the maintenance of the respondent and his 
brothers and defendants," The custom of primogeniture was, 
on that occasion, asserted and recognised in favour of Jagannath, 
the grandfather of the defendant No. 3. It appears that 
Jagannath had only one son, Sambhu Narayan ; and, on the 
death of the latter, the defendant No. 1 succeeded, in the year 
1860, and in accordance with the mutation proceedings of the 
30th July 1860 the defendant No. 1 was registered and remained 4 
in possession. At that time, no doubt his brothers, the defen- 
dant No. 5, defendant No. 3 and two other sons of Sambhu 
Narayan were minors ; but it appears that, so far from claiming 
any share of the property, all the members of the family were 
content to receive maintenance; and in particular, Rudra 
Narayan, defendant No. 5, the father ofthe plaintiff obtained 
decrees for maintenance and, also was sued for rent in respect 
of certain property which he took on lease from the Bhuiyan. 
There is a kabuliat which bears date so far back as 19th 
December 1876. Inthat documentthe tenant Rudra Narayan 
admits that the property leased appertained to the zemindary of 
the Bhuiyan, the defendant No. 1. He accepted a lease of 
the land, and declared that he and his heirs would be debarred 
from making sale, gift, mortgage, or Autki, to any one, of the 
jote right to the said land. On the basis of this kabuliat rent 
decrees were recovered by the Bhuiyan. There is a tabulated ( 
extract from certified copies of decree at page 104 of the paper 
book. In therent suit litigation, the defendant Rudra Narayan 
has all along admitted«he kabuliat of 1876. In Rent Suit No. 1 
of 1902, which was decided on the zoth May 1902, he pleaded 
payment, and on that occasion the possession of the Bhuiyans 
was amply recognised, as a consequence, on the evidence recorded 
by the Munsiff. The position of the defendant Rudra Narayan asa 
pauper and dependent, was also indicated. It appears then that, 
since the decree of 1802, the junior members, such as the plaintiff's 
father and uncle have been receiving maintenance and at no time _~ 
was any claim advanced to a share in the ancestral property. 
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It is true that no ancient papers have been produced in 
support of the custom we are dealing with. It is, however, not 
necessary or possible in such a case, specially wherethe family 
history may be taken back some nine hundred years, for ancient 
sanads in proof of the origin of the title to be produced. 
In 1802, the existence of the family custom was recognised and 
given effect to, not as a question of legality merely but as a 
custom applicable to and enforced in, the family of the Bhuiyans. 

In some respects, we have derived assistance from the 
similiar case of Shyamanand Das Mohapatra v. Roma Kanta 
Das Mohapatra (1), but the most difficult question in the appeal, 
one which has been argued strenuously on behalf of the plaintiff, 
is this—whether the operation, so to speak of the decree of 1802 
which was based on the provisions of section 5, Regulation XI 
of 1793, must now be regarded as having come to an end, whether 
if the subsequent Regulations do not save the particular custom 
inthis particular family in regard to subsequent devolutions, 
the ordinary rule of Hindu Law must be applied and the custom 
held to have ceased. Reliance is placed on the decision of their 
Lordships of the Privy Council in Rajah Deedar Hossaein v. 
Ranee Zuhooroonntssa (2). 

That decision was considered in an unreported judgment of 
this Court, in Appeal from Original decree No. 148 of 1895, decided 
onthe 25th August 1899. The learned Judges made the following 
observations on this part of the case namely, “that the Court 
below ought to have held, as a matter of law, that the rule of 
primogeniture and impartibility can apply only to a Raj or 
principality.” The learned Judges said ‘ Assuming that some 
of the observations made in the case of Rajah Deedar Hossain v. 
Ranee Zuhooroonntssa (2) might at first sight lend some counte- 
nance to the appellant’s contention, it is too late as their Lord- 
ships of the Privy Council observed in Chintamun Singh v. 
Nowlukho Konwar (3) to question What is affirmed by many 
reported cases that a custom of descent according to the 
law of primogeniture may exist by &udachar or family custom 
although the estate may not be what is technically known 
as a Raj in the north of India or asa polliam in the south of 
India and their Lordships gave effect to such a custom in 


that case.” 


In Baboo Beer Pertah Sahee v. Moharajah Rajender Pertab 
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Sahee (1), (the passage to which we refer is at page 37) their Lord- 
ships said they could "not safely draw any inference concern- 
ing the intentions of Government in making a particular grant 
in 1790, from the passing in 1793 of a general law, which, con- 
fessedly, does not affect the descent of the large zemindaries held 
as Raj, or subject to &dachar or family custom.” 

Another decision of the Judicial Committee to which 
we may refer, is the one we have already cited in the extract 
from the judgment of the unreported case, the particular 
passage being at page 269: “By that decision of the 
17th May 1809, it was held that the talooka was one which 
by custom descended according to the law of primogeniture, 
that it was one of those estates which were in the con- 
templation of the Legislature when it passed Regulation XI of 
1793, and that the rights of all parties under the custom were 
saved to them by the 5th section of that Regulation. It seems 
to their Lordships too late to question what is affirmed by many 
reported cases that a custom of descent according to the law of 
primogeniture may ‘exist by &uJachar or family custom, although 
the estate may not be what is technically known either as a Raj 
in the north of India or as a polliam in the south of India.” 

Turning now to Regulation XI of 1793 we observe that it 
was a Regulation, as appears from the preamble, for the future 
abolition of a certain custom of primogeniture. It was not 
aimed at abolishing all such customs but customs which had 
originated in ‘considerations of financial convenience," and 
which were "repugnant both to the Hindu and Mahomedan 
Laws.” The learned vakil for the plaintiff appellant has laid 
stress on section 3 of the Regulation ; but as we read the section 
it merely gives effect to the general intention expressed in the 
preamble. It says that if any zemindar, independent talukdar or 
other actual proprietor of land shall die without a will, or with- 
out having declared by a Writing, or verbally, to whom and in 
what manner his or here landed property isto devolve after his 
or her demise, and shall leave two or more heirs, such persons 
shall be at liberty to hold the property as a joint undivided estate 
or to secure partition, if they so desire, under the provisions of 
Regulation XXV of 1793. There is certainly nothing in the 
section to lead us as to impose a construction which is contrary . 
to the general scope of the Regulation as declared in the 
preamble. 


(1) (1867) 19 M. I, A. 1, 
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With regard, however, to the subsequent Regulations X of 
1800, and XII of 1805, we are not prepared to go as far as the 
learned Subordinate Judge appears to have gone. The litigation 
of 1801 was in the zillah Court of Midnapur. That of course, 
was before the annexation of Orissa, and it may be assumed that 
it referred to a property which was situated within the limits of 
the territorial jurisdiction exercised under the East India Com- 
pany in those days. Regulation XII of 1805, which was passed 
after the annexation of Orissa can, therefore, have no application 
to the property in suit. Nor do we think that the Jungle Mahals 
of Midnapur and other districts, specified in Regulation X of 
1800, can be regarded as including perganah Orissa Balisai now in 
suit. The term ‘ Jungle Mahal" had a well recognised meaning, 
and a list of some of the perganas of Midnapur included in the 
Jungle Mahal, is annexed to section 3 of Regulation XVIII of 
1805. As the property in suit does not seem to appertain to any 
perganah therein specified we do not think that the provisions of 
Regulation X of 1800 and of section 36 of Regulation XII of 
1805, can assist the plaintiff. But without in any way exhaus- 
tively considering the provisions of these early Regulations, we 
think it quite sufficient to base our judgment on the plain fact 
that the family custom, or 4udachar, whereby. the rule.of primo- 
geniture has been given effect in the family of the parties to the 
suit, has been amply proved by the evidence on the record, and, 
according to the opinion of the Judicial Committee, such a 
kulachar is in no wise taken away or rescinded by the application 
of Regulation XI of 1793. 

The family had a military origin ; and, although the head of 
the family is not a Rajah, he bears the honourable title of 
“ Bhuiyan,” and, in all respects, he is a chieftain in lineal succes- 
sion to his male ancestors. 

In our view, the further question of limitation does not arise in 
this case as we find that the estate isan impartible Raj, and, that, 
consequently, the plaintiff has no title to the property. But, if 
it were necessary to decide it, we should give effect to the fact 
that, since over 40 years the members of the plaintiff's family, 
including his own father, have been sedulously excluded from any 
share of the property, aud the fact that they have been in receipt 
of fixed sums of maintenance from the year 1866 to 1905. 
These facts cannot be explained in any other way than by the 
supposition that they not only knew that they were not 
entitled to any definite share in the property but that they 
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were excluded from that share and that they knew of 
such exclusion. 

We have examined all the evidence including the accounts 
of defendant No. 1, and the maintenance decrees, as well as the 
oral evidence, and the kabuliat of 1876 to which.reference has 
been made in the earlier part of our judgment, and it is impossible 
to resist the conclusion that the plaintiff has been lawfully and 
effectually excluded from any share in the family property. 

In the result, therefore, we must dismiss this appeal 
with costs. 


A. T. M. Appeal dismissed. 


Before Mr. Fustice Mookeryee and Mr. Fustice Teunon. 


NANDA KUMAR SAHA 
v. 
GOBINDA MOHAN DAS.* 


Awction sale—F'raud— Decree-holder offering bids through benamidar, 

The conduot of a deoree-holder in offering bids through a denamidar 
considerably in excess of the value which he deliberately stated in the sale 
proclamation is calculated to mislead and is consequently fraudulent, 


Appeal by the Judgment-debtor. 
Application for setting aside execution sale. 


The material facts and arguments appear from the judgment. 
Babu Girija Prasanna Roy Chowdhury for the Appellant. 
Babu Batkuntha Nath Das for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order of 
the Court below refusing to set aside a sale held in execution of a 
mortgage decree. The decree was made so far back as the 
12th September 1900 and the sale, the validity of which is now 
impeached, took place on the Z2nd February 1908. .Two proper- 
ties were sold, one for Rs. 6,000 and the other for Rs. 2,025. On 
the 23rd February 1908 the judgment-debtors applied to have 
the sale set aside on various grounds; of these three have been 
pressed before this Court and an additional ground apparently 
not urged in the Court below has also been taken on behalf of 
the appellant. It has been argued on behalf of the appellant, 
first, that there was a deliberate mis-statement of the value of the 


* Appeal from Original Order No. 509 of 1928, against the order of Babu 
Asutosh Banerjee, Subordinate Judge of Barisal, dated the 8rd August, 1908. 


Vor, XIIL] HIGH COURT. 


properties in the sale proclamation ; secondiy, that the decree- 
holder employed a denamdar to offer fictitious bids and the 
effect of this arrangement was to mislead the bidders who were 
present ; zAirdly, that the evidence of service of sale proclamation 
is by no meang sufficient ; and fourthly, that as the decree-holder 
obtained leave from the Court to bid at the sale and to purchase 
the properties for the decretal debt, their conduct in purchasing 
the properties for a smaller price by the intervention of a 
benamdar is fraudulent. 

In so far asthe first of these contentions is concerned, the 
ground has been very satisfactorily made out. The properties 
sold consisted of three and-a-half annas share of taluk No. 837 
on the rolls of the Collectorate of the district of Khulna and 
two tenures by name Shapkhali and Panchpara the former of 
which bore a rental of Rs. 92-9 and the latter Rs. 79-2-9. In the 
sale proclamation the approximate value of the first property 
was stated to be Rs. 3,000 and the value of the second property 
comprising the two tenures just mentioned was stated to be 
Rs. 2,000. Now in so far as the first property is concerned, it is 
not disputed that the true value is considerably above Rs. 3,000. 
In fact the decree-holder purchased the property through his 
benamdar for Rs. 6,000. The Subordinate Judge has held that it 
is not established that the true value exceeds Rs. 6,000. We are 
not prepared however to accept his view as well-founded on the 
evidence. On behalf of the judgment-debtors it was stated by 
more than one witness competent to express an opinion on the 
point, that the value was considerably higher, and the fehst/dar 
of the judgment-debtor stated that the annual profits of the first 
property amounted to between seven hundred and eight hundred 
rupees. There was a feeble attempt at cross-examination and 
the only suggestion that was made on behalf of the decree-holder 
was that as the collection papers were not produced reliance 
ought not to be placed upon the oral testimony of the Zehshildar 
of the judguient-debtor. This criticism is no doubt just to some 
extent. But this is by no means the ofly circumstance to which 
weight ought to be attached. We know that this witness 
Chandra Nath also deposed that the annual profits of the second 
property amounted to Rs. 414, This was not seriously challenged 
on behalf of the decreb-holders and the Subordinate Judge has 
found that the value of the second property is about Rs, 8,000 
which goes to indicate that the income was about Rs. 400 as 
stated by the witness. We have also the additional circumstance 
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that there is no evidence on theside of the decree-holders as 
to the income of either of the two properties. The decree- 
holders are not strangers to the properties. They are mortgagees 
and must be taken to have ascertained their value approximately 
"at least before they accepted them as securitjes. But it is 
"also clear upon the evidence of their witness Annoda that before 
‘they offered bids at the sale they had an opportunity to ascertain 
'the income of these properties. Annoda says that the decree- 
holders saw the settlement papers in order to know the assests of 
the first property and that Prosonno, the Naib or head officer of 
the decree-hoders, had with him another paper which showed the 
assets of the second property. Under these circumstances the 
decree-holders were in a position to make an approximate, if not 
a definite statement as to the value of the properties. They have 
made no attempt to elucidate the matter. 

We are of opinion, therefore, that the Subordinate Judge 
ought not to have disregarded the testimony of Chandra Nath 
that the income of the first property was between seven hundred 
and eight hundred rupees. If the income is as alleged, there is 
no question that Rs. 3,000 is too low an estimate of the value 
of the property. Apart, however, from the circumstance that 
the value of the properties was deliberately mis-stated in the sale 
proclamation there is ample evidence to show that the mis-state- 
ment was made with a purpose. When the properties came to 
be sold on the 22nd February, the decree-holder offered a bid of 
Rs. 3,000. He must have known at the time that the properties 
were worth considerably more. His denamdar offered bids suc- ` 
cessively ranging from Rs. 3,500 to Rs. 6,000. There was only one 
outsider present, who offered a bid for Rs. 5,700. Under these 
circumstances it is obvious that an outsider would hesitate to offer 
any very large bids ; he would naturally assume that the decree- 
holder mortgagee knew the value of the property, and as he had 
valuedit at Rs. 3,000, and offered a bid for that sum only, the 
property could not be worth very much more. If the stranger 
bidder had been aware that the other bids were offered not by a 
stranger to the property but by the decree-holder mortgagee 
himself, he might have been encouraged to offer larger bids. We 
must hold therefore that this conduct on the part of the decree- 
holder in, offering, bids through a benamdar, considerably in excess 
of the value which he deliberately stated in the sale proclamation, 
was calculated to mislead and was consequently fraudulent. On 
this ground alone the sale ought to be set aside. 
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In so far as the second property is concerned, upon the facts 
found by the Subordinate Judge there can beno question that 
the property has been undersold. The value of the property was 
stated to be Rs. 2,000. The decree-holder offered a bid for 
that sum ang then his Jenamdar offered a bid for Rs. 2,025. 
There was no other bidder and the property was knocked down 
to the highest bidder. The Subordinate Judge has found that 
the value of the property is Rs. 8,000. He holds however 
that the property could not fetch its proper value at the sale, as 
part of it had been previously sold for arrears of rent and pur- 
chased by a third party. In this Court, this point has been 
elaborated on the side of the respondent, and it has been suggested 
that other portions of the property also had been sold previously 
in execution of a decree for arrears of rent. In our opinion, the 
materials on the record, so far as this aspect of the case is con- 
cerned, are so meagre that we are not justified in making any 
deduction from the value of the property by reason of the 
circumstance that portions thereof had been previously sold. It 
may also be pointed out that the circumstances in connection 
with the alleged previous sales are by no means free from suspicion. 
The second property as already stated consists of two items Sapa- 
gachi and Panchpara. The rent payable for Sapagachi is Rs. 92 
and that for Panchpara Rs. 79. Assuming that the value of the 
entire property was Rs. 8,000, the value of the two portions 
would be approximately Rs. 4,300 and Rs. 3,700. It has been 
stated on behalf of the respondent that Sapagachi was sold for 
arrears of rent on the 13th February 1906 for Rs. 200 and 
Panchpara on the 21st November 1908 for Rs. 300. We are not in 
a position to say under what circumstances these sales took place. 
Noris there any evidence on the record to show that the sales 
were held in execution of rent decrees and that the purchaser 
took the property with power to annulall encumbrances. On 
the other hand, the very circumstance that the property worth 
Rs. 8,000 was sold for Rs. 500 justifies the inference that the pur- 
chaser took the property subject to encumbrances. If so, there 
would be no ground for the suggestion that the value of the 
property was depreciated by reason of these two sales. We must 
therefore hold that when the second property, which the Subor- 
dinate Judge has found to be worth Rs. 8,000, was sold for 
Rs. 2,025, the judgment-debtor suffered substantial loss. We must 
not also overlook the fact that there was no bidder for the pro- 
perty except the decree-holder himself. Here also it may be 
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observed that the device adopted by the decree-holder of the 
interposition of a denamdar would effectively mislead the Court. 
If the denamdar had not offered a bid, the officer who conducted 
the sale would in ordinary course have referred the matter to 
the Judge, and it is not unlikely that a fresh sale, might have 
been ordered upon service of a new proclamation. On these 
facts. we are of opinion that the case is completely covered by 
the decision of the Judicial Committee in Saadatmand Khan v. 
Phul Kuar (1). As the appellants are entitled to succeed on the 
first and second grounds, it is not necessary to investigate the 
third ground as to the non service of the sale proclamation. 

In so far as the fourth ground is concerned, we may observe 
thatit was not taken in the Court below, and the learned vakil 
for the respondent has suggested with some force that the inter- 
pretation now sought to be put by the appellant upon the petition 
of the 17th February 1908 is not correct. It is needless, however, 
to discuss this question, because, as we have already stated, the 
sale must be set aside on other grounds. 

The result, therefore, is that this appeal must be allowed, the 
order of the Court below discharged, and the sale held on the 22nd 
February 1908 set aside. The appellants are entitled to their 
costs both here and in the Court below. We assess the hearing 
fee in this Court at five gold mohurs. 

A. T. M, Appeal allowed, 
- (1) (1898) I. L. R, 20 All, 412, 


Before Mr. Fustice Pigot and Mr. Fustice Rampini. 
MESER MULLICK 


v. 


HAFIZUDDI MULLICK AND OTHERS.” 


Limitation Aot (XV of 1877), Seo. 26—User as of vigki— Elements— User of 
Oothan— Relation and newhbour. 


In qnestions regarding user of way as of right, the Oourt &hould consider 
the character of the ground, the space for which the right is claimed, the 
relations between the parties and the circumstances under which the user took 
place. A mere fact of a frequent or even a constant user of the defendant's 
oothan by the plaintiff, the parties being relatives and neighbours, does not 
amount to proof of user as of right. 


Appeal by the Defendant. $ 
Suit for declaration of title. 


* Appeal from Appellate Deoree No. 1944 of 1887, against the decree of 
0. B. Garrett, Esq.. District Judge of 24-Perganahe, dated the 38th June, 1887, 
reversiug that of Babu Jancki Nath Mukerji, First Munsift of Diamond Har- 
bour, dated the 5th May, 1886, 
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The material facts and arguments appear from the judgment. 
Babu Foges Chunder Roy for the Appellant. 

Babu Batkuntha Nath Das for the Respondents. 

The judgment of the Court was as follows : 


In this gase we think the appeal must be allowed. The 
learned Judge holds, as the Munsiff had done, practically though 
in less distinct terms than the Munsiff, that there was no proof 

‘ofa grant. He holds, however, that by reason of the absence of 
proof of permission, the use, under the circumstances, of whatever 
the way was that he had been considering, must be taken to 
have been as of right. There we disagree with him. We think 
the character of the ground, the space for which the right is 
claimed, the relations between the parties, the circumstances 
under which the user took place, by which it is sought to establish 
the claim, these are matters that should be given their due 
weight. Now, here it is not disputed, and the Judge himself 
finds, that the way claimed lies through the defendants’ oothan 
that is, the space immediately surrounding the house. The 
Judge does not connect the user of this way in any manner with 
the partition between the plaintiffs and the defendants, which we 
understand from his judgment took place, but with reference to 
which nothing has been stated to us in argument. If at the time 
of partition any arrangement was made with the plaintiffs that 
they should enjoy this way, now claimed by them, together with 
the other way tothe east, which is referred to inthe judgment, 
and if that were established, that would support a case of right of 
way by grant and grant is negatived, so that we have the mere 
fact of a frequent or perhaps even constant user of the defendants’ 
oothan by the plaintiffs, they being relatives and neighbours. 
We do not think that those circumstances alone amount to proof 
of user as of right, having regard tothe nature of the ground, 
through which the path is alleged to have lain, and the other 
circumstances we have referred to. We, therefore, allow the 
appeal and restore the judgment ofthe Munsiff with costs. — ' 


A. T. M. Appeal allowed. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 


JAGADISH CHUNDER SANYAL AND OTHERS 
. V. 
LAL MOHAN PODDAR AND OTHERS." 


Reoclaniation lease—Grantes, position of— Registration, if nescseary—Transfer 
of Property Act (IV of 1888), Secs. 107, 127—' Agrioultaral purposes '— 
Tonure-holder. 


The expression ‘agrioultural purposes’ in section 117 of the Transfer of 


"Property Act ia to be construed liberally. 


A reclamation lease, granted expressly for the purpose that the jungle and 
wild trees might be removed and the land brought under cultivation, is a lease 


, for agrioultural purposes within the meaning of section 117 of the Transfer of 


Property Act, Such a lease can be created without a registered instrument, 
notwithstanding the provisions of section 107 of the sald Aot, The position 
of the grantee is that of & tenure-holder, no matter whether the grantee does 
the work himself by his servants and hired labourers or by under-tenants whom 


he settles on the land, 
Appeal by the Defendants. 
Suit for declaration of title. 


The material facts and arguments appear from the judgment. 
Babus Nilmadhub Bose and Fadu Nath Kanjilal for the 


Appellants. 
Mr. B. Chakrabarti and Babu Batkuntha Nath Das for the 
Respondents. C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.— The subject matter of the two litigations 
which have given rise to the appeals now before us, is a five- 
sixths share of a tract of 8so bighas of land in the Sunderbans. 
The plaintiffs in one of these suits claim title to an one half 
share of this tract as settlement-holders under Government. The 
plaintiffs in the other suit claim a similar title to a third share. 
The holders of the remaining one-sixth share are party defen- 
dants, but they are not really interested in any way in the 
controversy between the plaintiffs and the contesting defendants. 
The case for the plaintiffs. respondents in these appeals is that 
in September 1898, that is, nearly seven years before the com- 
mencement of these suits on the 11th May, 1905, they and their 
sub-lessees were unlawfully ejected from the disputed lands by 
some of the defendants who claim title as tenants under the second 
defendant. The answer of the contesting defendants to the 


* Appeals from Appellate Deorees Nos. 95 and 174 of 1908, inst the 
decrees ot Mr. 8. B. Ohowdhury, District Judge of Jessore, dated the 29th 
August, 1907, reversing that of Babu P. O. Ghose, Subordinate Judge of 
Khulna, dated the 11th September, 1906, 
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claim is that in 1888, the plaintiffs or their predecessors grahted Orm, 
a reclamation lease to the ather of the second defendant, that 1910 
this lease is still in operation, aud that the defendants are in Jagadish Chunder 
lawful possession of the disputed lands under title subordinate Banyal 


to that of the grantee. The original Court found in favour of Lal Mohan Poddar, 
the defendants and dismissed the claim as unfounded. Upon Hookerjee, J. 
appeal, the District Judge has reversed this decision, Upon the E 
question of fact, namely, whether a tenancy was created in 

favour of the father of the second defendant, the District Judge 

has found in concurrence with the Subordinate Judge in favour 

of the defendants, though no mention of the tenancy was made 

by the plaintiffs in their plaint which was appropriate to a suit 

for ejectment of trespassers. The District Judge, however, has 

found that the defendants had no subsisting title because no 

registered instrument had been executed in favour of the grantee. 

In this view, he has concluded that no permanent and heritable 

interest was created in favour of the original tenant, and that, 
consequently, upon his death his interest lapsed. The defen- 

dants have now appealed to this Court, and on their behalf, the 

decision of the District Judge has been assailed substantially 

on the ground that the lease in question was a lease for agricul- 

tural purposes within the meaning of section 117 of the Transfer 

of Property Act, and that a permanent lease of this character 

could be created without a registered instrument notwithstand- 

ing the provisions of section 107, which are rendered inapplicable 

to the present case by section 117. To determine whether this 

contention is well-founded, it is necessary to consider for a 

moment the purposes of the tenancy. 

It is the common case of the plaintiffs as well as the defen- 
dants that in 1888 the disputed tract was wholly waste, covered 
with jungles and wild trees. The plaintiffs and their co-sharers 
were unable to settle any.» tenants upon the land so long as the 
land continued in that condition. Gurudas Sanyal, the father 
of the second defendant and husband of tbe third defendant, was 
at the time employed as a forest ranger in the locality. About 
the year 1891, the plaintiffs settled the disputed lands, at that 
time assumed to cover 500 bighas but now found on measure- 
ment to occupy 850 bighas, with Gurudas. No formal lease 
was executed, but an amalnamah was granted which authorised 
Gurudas to take possession, to reclaim the lands, and to bring 

~ them under cultivation. This amalnamah has not been produced: 
the defendants assert that it was made over to an officer of the 
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‘plaintiffs and was never returned; the plaintiffs, however, do 
not admit this allegation. But although the amalnama is not 
forthcoming, there can, in our opinion, be no room for reasonable 
doubt as to the purpose of the tenancy ; it was an ordinary 
reclamation lease; the object of the grantorg was that the 
‘grantee should take steps to reclaim the lands covered by jungle, 
_so that they might be brought under cultivation. This reclama- 
tion might be made by the grantee himself or by his servants 
and hired labourers, or possibly also by his under-tenants. It 
has been found by both the Courts below that Gurudas did enter 
into occupation of the lands, and that he also settled tenants 
who cut the jungle and brought a portion of the lands under 
cultivation, But the original Court and the Court of appeal 
below are not agreed as to the precise area reclaimed and culti- 
vated, nor are they agreed as to the exact time when the 
-possession of the grantee terminated. We shall, however, 
adopt for our present purposes the finding of the District Judge 
that Gurudas got a portion of the lands reclaimed and cultivated, 
that his possession continued undoubtedly up to the time of 
his death in February 1892, and that subsequeatly the landlords 
re-entered and continued in possession through their own tenants 
till September 1898 when they were dispossessed by the 
original tenant and by persons claiming under him. Tne ques- 
tion consequently arises, whether the graut to Gurudas consti- 
tuted a lease for agricultural purposes within the meaning of 
section 117 ofthe Transfer of Property Act. The defendants 
appellants have invited us to answer this question in the 
affirmative, while the plaintiffs respondents have strenuously sup- 
ported the contrary view. On behalf of the respondents, reliance 
has been placed upon the case of Promotha Nath vw. Kai 
Prasanna (1) and Fung Bahadur v. Ishan Ally (2). These 


cases, however, are clearly distinguishable and are really of no ' 


assistance to the respondents, as they are authorities merely for 
the proposition that a guint lease or any other lease under which 
the, grantee assumes the position of a middleman and acquires 
the right to collect the rents of an estate, is not a lease for an 
agricultural purpose, so as to be exempt from the operation of 
section 107 of the Transfer of Property Act. Nor is the decision 
in Murugesa v. Chinanatkambi (3) of any help to the respon-, 
dents, where the learned Judges of the Madras High Court 


. (1) (1901) I. L. R. 28 Oalo. 744. (2) (1902) 5 Oudh Cas, 222. 
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investigated the distinction between an agricultural and a 


horticultural purpose. The case before us, must, consequently, ` 


be decided upon principle and as one of first impression. The 
sole question is, whether a reclamation lease granted expressly 
for the purpose that the jungle and wild trees might be removed 
and the land brought under cultivation isa lease for agricultural 
purpose. Agriculture as defined by Webster is the art or science 
of cultivating the ground, including the preparation ofthe soil, 
the planting of seeds, the raising and harvesting of crops and the 
rearing, feeding and management of livestock. This definition 
was adopted as accurate in the cases of Binzel v. Grogan (1) and 
Dillard v. Webb (2). The respondents have, however, pressed us to 
hold that agriculture is restricted to cultivation. This is a narrow 
interpretation of the term agriculture, and, in our opinion, 
we ought to coustrue the expression " agricultural purposes ” 
liberally 1n section 117 ofthe Transfer of Property Act. Where 
land is granted, as here, for the purpose of reclamation and 
cultivation, the lease is obviously for agricultural purposes. It 
isimmaterial whether the grantee does the work himself, by 
his servants and hired labourers, or by under-tenants whom he 
settles on the land. The intention ofthe grant is obviously not 
to create the interest of a middleman but to bring the land, 
under cultivation after the soil has been réndered fit for the 
purpose on removal of wild trees and jungles. Admittedly, 
there were no tenants in occupation of any part of the property 
at the time of the grant from whom rent might have been col- 
lected, and the mere fact that the grantee subsequently settled 
a portion of the lands with sub-tenants to facilitate reclamation 
and cultivation is obviously immaterial. In our opinion, the lease 
in favour of the father of the second defendant was a lease for 


agricultural purposes within the meaning ofsection 117 of the 


'Trausfer of Property Act, and, consequently, the tenancy could 
be created without a registered instrument notwithstanding the 
provisions of section 107. The position *of the grantee was 
clearly that of a tenure-holder as defined in section 5, sub-sec- 
tion (1) of the Bengal Tenancy Act. It is worthy of note that, 
according to this definition, the term ‘tenure-holder’ includes 
not only a person who hag acquired aright to hold land for 
the purpose of collecting rents, but also one who has acquired a 
right to hold land for the purpose of bringing it under culti- 
vation by establishing tenants on it. This indicates plainly 
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that a grant in favour of atenure-holder may be a grant for 
agricultural purposes. As the original grantee here, was a tenure- 
holder for agricultural purposes, there can be no question that 
the interest was heritable and did not lapse upon his death. 
The second defendant and the persons who have derived title 
from him are consequently entitled to remain in possession of 
the land, and the plaintiffs, though holders of the superior 
interest, cannot successfully claim to eject them. 

The result, therefore, is that these appeals must be allowed, 
the decrees made by the District Judge discharged, and those 
of the Subordinate Judge restored with costs payable by the 
plaintiffs respondents to the defendants appellants both in this 
Court and in the Court of appeal below. 


A. T. M. Appeals allowed. 


Before Mr. Y ustice Mookerjee and Mr. Y ustice Sharfuddin. 
DEBENDRA NATH BHATTACHARJEE 


v 


HARIDAS BHATTACHARJEE.* 


Partition — Division inconvenient-—Co-sharer, rights of —Co-sharar in 
gossession — Procedure, 


In cases of partition, where several persons are co-owners or co-sharers of g 
immovable property, partition should be effected between them by giving to 
each his share in specie as far as practicable. Where the nature of the property 
is such that a division thereof amongst all the share-holders cannot reasonably 
or conveniently be made and the parties are agreed that no division should be 
made, the Court is to direct a sale of the property among the co-sharers, The 
property should be given to that share-holder who offers to pay the highest 
price above the valuation made by the Oourt. One co-sharer cannot be com- 
pelled to transfer his share at a valuation to the other, merely because the 
latter was in possession of the property at the time when the action for partition 
was commenced, ð 


Appeal by the Defendant. = 
Suit for Partition. 


The material facts and arguments appear from the judgment. 

Babus Provas Chunder Mitter and Fnanendra Nath Sircar 
for the Appellant. a 

Babu Foy Gopal Ghosha for the Respondent. 


* 


C. A. V. 


* Appeal from Appellate Decree No. 762 of 1908, against the decreeof Babu 
Surjo Narain Das, Subordinate Judge of Hooghly, dated the 6th February, 1908; 
affirming that of Mr. Rahman, Munsif of Hoogly, dated the 28th Bep- 
tember, 1907, 


E 
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The judgment of the Oourt was delivered by 


Mookerjee J.— This is an appeal on behalf of the defendant 
in an action which has been described as one for partition of joint 
property, but the true object of which is to enable the plaintiffs res- 
pondents to compel the appellant to transfer his share to them at 
a valuation. The two plaintiffs and the original defendant, who 
has died during the pendency of this litigation, were three brothers. 
In a previous suit for partition, their joint properties were divided, 
except the property now in dispute, which, by consent of parties, 
was allowed to remain joint. This property covers a little more 
than three cottas; part of it, is covered by a chandimandap, 
an aichala, a battakkhana and a room, while the remainder is 
open land. The plaintiffs allege that they are entitled to a two- 
thirds share of the disputed property, that it is not convenient 
to have joint possession thereof, and that it is of such a nature 
that if it is divided into three portions to be allotted to the three 
co-sharers, its value would be considerably diminished. They 
consequently pray that it may be valued by the Court, and they 
may be allowed to obtain exclusive possession thereof upon pay- 
ment of compensation to the defendant proportionate to his 
share of the property. The defendant concedes in his written 
statement that if the property is divided into three portions, 
it must become unfit for use. But he resists the claim on the 
ground that he is prepared to take the property at a valuation if 
the plaintiffs are not prepared to have it held and enjoyed jointly. 
The Courts below have concurrently held that a partition of 
such a small property, a part of which is covered with structures, 
cannot conveniently be effected, and they have made a decree 
in favour of the plaintiffs on the ground that as up to the date 
of the commencement of the suit, they were in possession of some 
of the structures on the land, they had a preferential claim to 
exclusive possession of the whole property. On this ground, the 
suit has been decreed in favour of the plaintiffs, and they have 
been directed to pay to the defendant one-third of the value of 
the property, which has been determined by a Commissioner to 
be Rs. 566. The defendant has now appealed to this Court, and 
on his behalf the decision of the Subordinate Judge has been 
assailed on the ground that in the events which have hap- 
pened ‘the Courts below ought to have directed a sale of 
the property so that each co-sharer might be afforded 
"" opportunity to retain the property. In our opinion, there is 
no room for controversy that the procedure adopted by the 
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Courts below is supported .neither by principle nor by the 
authorities, 

It is an elementary principle that in cases of partition, where 
several persons are co-owners or co-sharers of immovable pro- 
perty, partition should be effected between them by giving to 
each his share in specie as far as practicable. The right of each 
sharer is to his slice of the property, not merely its money value ; 
and it is a matter of common experience that great importance 
is attached in this country to the possession of a share in specie, 
by a co-sharer, of property which has belonged to the family. of 
which he is a member or which has descended from an ancestor. 
The law gives effect to this sentiment as far as possible. "This 
doctrine was recognised in the case of Ashanullah v. Kali Kinkur 
‘Kur (1), where it was ruled that if a property can be partitioned 
without destroying the intrinsic value of the whole property or 
of the shares, such partition ought to be made ; if, on the con- 
trary, no partition can be made without destroying the intrinsic 
value, then a money compensation should be given instead of the 
share which would fall to a party by partition. Mahomed v. 
"Haji(2). It may be observed, that in earlier decisions, Holodhar 
Mukerji v. Ram Nath Mukerji (3), it was even maintained that 
the difficulty of making a partition was no valid ground for 
refusing a specific share to each of the parties. This, in fact, was 
the rule in England also, and the inconvenience which resulted 
from an actual division of a small property is wellknown. Before 
the Partition Act of 1868 (31 and 32 Vict. ch. 40) when the 
Court had no authority to compel a sale of the property, the 
only remedy of the co-tenants was to compel an actual partition 
irrespective of the loss and inconvenience it might occasion or 
to buy or sell as best they could by their own voluntary agree- 
ment. In fact, the Courts were very often compelled to order a 
partition of the property itself even though such a course was 
clearly ruinous to the parties. Turner v. Morgan (4), Parker v. 
Gerard (5), Warner v. Baynes (6). The illustration afforded by 
Turner v. Morgan (4), is familiar to all. There a decree was 
granted for partition of a single house among three persons. The 
Commissioners allotted to the plaintiff the whole stack of chimneys, 
all the fire places, the only stair-case and all the conveniences in 
the yard. The Lord Chancellor, in’ overruling an exception, 


(1) (1884) I. L. R. 10 Cale 675, (4) 1803) 8 Ves. 143, 32 E. R, 307, 14 B, B, 9, 
(3) (19805) 7 Bom L. B. 482, — (5) (1764) Ambler. 286, 27 E, B. 157. 
(3) (1862) Marshall 35, (6) (1750) Ambler 889, 27 E, B 884, 
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taken by the defendant, said that he did not know how to make Orvin, 
a better partition for the parties, unless they agreed to sell as 1910. 
they ought to do. Results of this character were, indeed, some- Debendra Nath 


times avoided by devices; for instance, in some cases, specially BRAINS 
in cases of partition of water or water-rights, the parties were Hiddes Bhatta- 
directed to use and occupy the property for alternating periods cha arjeo. 
of time. This, however, was clearly impracticable in the case of Mookerjee, J. 
every kind of property, and the inconvenience to which we have 
referred was removed in England by the Partition Act of 1868, 
the scope of which is nowhere better stated than in the judg- 
ment of Hatherley L. C. in Pemberton v. Barnes (1), and so far 
as this country is concerned, the difficulty has been met by the 
provisions of the Partition Act of 1893. The plaintiffs, however, 
in the case before us, have not chosen to follow the procedure 
laid down in the Partition Act of 1893. They claim, 
as a matter of right, to acquire the whole property at a 
valuation ; and they base their preferential right upon the 
circumstance that at the time of the commencement of the suit, 
they occupied the disputed property exclusively, though it was 
joint property. In our opinion, the position taken up by them 
is entirely indefensible. The defendant is not bound to transfer 
the property to them at a valuation. There is no statutory pro- 
vision which compels him to do so. That a claim of this 
character cannot be successfully put forward upon general prin- 
ciples is clear from the case of Dewr v. Spence (2); there the 
Court allowed the plaintiff to take the whole property ata 
valuation on the ground that the Court was expressly empowered 
by statute to determine to whom the lands and tenements should 
be conveyed, if it was found that their character was such as 
to make a partition undesirable or injurious to the parties. 
Where, however, there is no such statutory provision, a party 
cannot be compelled to transfer his share to the other co-owners 
ata valuation to be fixed by the Court. Much reliance was 
placed in the Courts below as also here upon the decision of this 
Court in the case of Basant Kumar Ghose v. Moti Lal Ghosh (3) 
where if was laid down that when it is inconvenient to divide a 
property, that property must be kept in the possession of the 
person in occupation, and the other person, who cannot con- 
-veniently get actual possession, compensated. That case, how- 
ever, is clearly distinguishable, because the person who was 
compensated was a stranger to the family, and the property sought 
to be partitioned was the family dwelling-house in which the 
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stranger had acquired an interest. Consequently, under section 4 
of the Partition Act of 1893, the plaintiff could not claim a share 
of the dwelling-house ; much less could he claim to purchase the 
whole property at a valuation. Kshirode Chunder v. Saroda 
Prosad (1). As was pointed out by this Court im the case of 
Raj Coomaree Dassee v. Gopal Chunder Bose (2), if one of the 
co-parceners wishes to keep the property entire, an opportunity 
should be afforded to him to do so, if he can agree on the subject 
with his co-parceners ; this observation was made long before the 
Partition Act of 1893. Underthat Act, if more than one co- 
parcener wishes to acquire the property at a valuation, the Court 
is directed to sell the property, and this is obviously the fairest 
course to adopt. To compel one of the parties to transfer his 
share to another co-owner would, in our opinion, be an arbitrary 
and unjustifiable interference with the rights of the owner in 
that property. If the Court were to accede to the prayer of the 
plaintiffs in the present case, the result would be that, under 
colour of partition, the defendant would be compelled to sell his 
lands to the plaintiffs against his will; clearly, the Court ought 
not to adopt such a course which might be justly deemed incon- 
sistent with private rights and individual privileges. In the case 
before us, both the parties are agreed that the nature of the 
property is such that a division thereof amongst allthe share- 
holders cannot reasonably or conveniently be made. The proper 
course, therefore, to follow isto direct a sale of the’ property 
among the co-sharers; and it should be given to that share- 
holder who offers to pay the highest price above the valuation 
made by the Court. The defendant cannot, in our opinion, be 
compelled to transfer his share at a valuation to the plaintiffs, 
merely because the latter happened to have possession of the 
property at the time when they commenced the present action. 
The view, we take, is supported by the principle which under- 
lies the cases of William v. Games (3) and Pitt v., Fones (4). 

The result, therefore, is that this appeal must be allowed, 
the decrees of the Courts below discharged, and the case 
remanded tothe Court of first instance in order that the Court 
may proceed to hold a sale under section 3, sub-section (2), read 
with sections 6 and 7 of the Partifion Act of 1893. The 
appellant is entited to his costs in this Court -as also before the 
Subordinate Judge. The costs in the Court of first instance will 
be borne by the parties themselves. 


ATM Appeal allowed, 


t p (1910) 12 0, L. J. 528. ~ 
(2) (1878) LL.B, 8 alo 514... (8) (1873) L, R 10.02. App. 2 04. 
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Before Mr. Fustice Holmwood and Mr. Fustice Fletcher. 


GOBINDA CHANDRA ADDY 
v. 
THE CORPORATION OF CALCUTTA.* 

Oaloutta Municipal Act (III of 1899 B.C.), Beos. 998, 399, 574— Private drain 
belonging to landlord—Drain set apart by Municipality for discharge of 
drainage—Tenant or owner, proceedings to be taken against—Busti land 
— Presumption. 2 
There can be no presumption as to the RH powers of the Corporation, 


beyond what the law gives them. 
The private common drain of a landlurd cannot be presumed to be a place 


lawfully set apart for the discharge of drainage. 

A place lawfully set apart for the use of the publio by the Corporation 
must be a place over whioh the Corporation have acquired, by some procedure 
únder the statute a right to make use of private property as a public drain, 

In the absence of anything to sbew that the Corporation have obtained 
any powers to set apart such a place for the discharge of drainage, it must be 
regarded as the private property of the landlord and a mere tenant cannot be 
called upon to alter his connecting drain to suit the convenience of the Corpora- 
tion, and he cannot be fined for neglecting to do so. 


Rule obtained by the Petitioner. 
Conviction under sections 299 and 574 of the Calcutta 


Municipal Act. 


The facts of the case are as follows : 

The accused is the owner of the building at 53 Nimoo 
Gossain’s Lane. The premises being in the opinion of the 
Chairman (Ex. 1) without sufficient means of effectual drainage, 
the present notice under section 299 was issued, with the. 
approval of the General Committee, requiring the owner (the 
accused in this case) to provide and set up all appliances and 
fittings necessary for the purpose of gathering and receiving the 
drainage for all parts of the premises and conveying the same 
into the existing house drain in the common passage on the 
north (Ex A). The accused did not comply with the notice ; 
hence the present prosecution. 

The defence assailed the legality of the notice on two 
grounds; frst, that the premises are not without sufficient means 


- *.Oriminal Revision No. 1246 of 1910, against an order of Babu A. L, 
Mookerjee, Municipal Magtatrate of Calcutta, dated the 25th July 1910. . 
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of effectual drainage, and secondly, that there is no “Municipal 
drain or some place lawfully set apart for the discharge of the 
drainage within one hundred feet from some part of the 
premises. 


Babu Fnanendra Nath Sarkar for the Petitioner. 
Babu Atulya Charan Bose for the Opposite party. 


The judgment of the Court was as follows: - 


This was a Rule calling upon the Municipal Magistrate to 
show cause why the fine on the petitioner should not be set aside 
on the ground that the drain called the common house drain 
belongs to the landlord of the Basti and is not a place lawfully 
set apart for the discharge of drainage from the premises of the 
petitioner and that the landlord is the person against whom 
proceedings should be taken in respect of the drainage of the 
petitioner’s house. 


We have heard the learned vakil in support of the Rule and 
the learned vakil who shows cause for the Corporation in reply, 
and we are clearly of opinion that section 299 does not operate 
against the petitioner in the present case. We are referred to 
section 298, but that has merely a historical interest for it is 
only alleged that it is under that section that this common Basti 
drainage was originally effected. That arrangement appears to 
have been that every hut inthe Basti which had a surface drain 
connected with the private common drain of the landlord and 
that private common drain of the landlord discharged into the 
Municipal sewer at a distance outside the statutory limits. The 
learned Municipal Magistrate finds that this private common 
drain of the landlord must presumably be a place lawfully set 
apart for the discharge of drainage. In a case like this there 
should be no presumption as to the statutory powers of the 
Corporation. A place lawfully set apart for the use of the public 
by the Corporation must be a place over which the Corporation 
have acquired by some procedure under the statute a right to 
make use of private property as a public drain, and there 
is nothing to show in this case, and it is not even alleged 
that the Corporation have obtained any powers to set apart this 
place for the discharge of drainage. We, therefore, think that it 
is still private property of the zemindar and that the petitioner 
who is merely a tenant cannot be called upon to alter his connect- 
ing drain to suit the convenience ofthe Corporation. He cer- 
tainly cannot be fined for neglecting to do so. 4 
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The Rule is made absolute and the order of the Municipal „ORDINAT, 
Magistrate discharged. 1910. 

The fine, if paid, must be refunded. . dobinda. Ohandra 
H, P. C, Rule made absolute. Addy 


The Corporation of 
ki Calcatta 


Before Mr. Fustice Holmwood and Mr. Fustice Doss. ES 
LAL MOHAN MANDAL AND ANOTHER 


v. ORIMINAL, 

KALI KISHORE BHUYMALI* 1910. 
Penal Code (Act XLV of 1860), Secs. 823, 147 —IHurt, voluntary causing of— ias 80 
Charge, absence of — Conviotion, if sustainable—OCommon object, omission to 2 p MET 


specify, if vitiates convictu — Bail, order for—Btay of proceedings, order 

Sor, communication of, affect of. 

In the absence of a charge for an offence of voluntarily causing hurt and 
the common object charged for causing rioting not specifying the intention to 
cause hurt, there can be no conviction for voluntarily causing hurt under sec- 
tion 828 of the Penal Oode. 

When a Rule is issued by the High Court and the proceedings stayed and 
a fortiori when there is an order for bail, the Magistrates on receiving reliable 
information thereof, should stay their hands then and there, 

Babu Ratnessari Pershad Narayan Sing v, The Empress (1) followed, 

All bail orders should be issued on the very day on which they are pro- 
Zounced by the Judges sitting on tbe Benoh, irrespective of the written order 
on the record, 


Rule on the application of the Petitioners. 

Conviction for rioting and hurt. 

The facts of the case material to this report are as follows: 

In this case the accused have been charged with rioting 
forming an unlawful assembly together with others more than 
five in number whereas force was used with the common object 
of ejecting the complainants from their homestead land. Both 
the parties admit.that there was a guard on the 30th of Bysak 
1307 B. S. as some date plants had been uprooted by the 
accused and that there was fighting in which the ist and 2nd 
complainant received severe hurts and some of the accused 
simple hurts. The accused say that they are not guilty as the 
complainants were trespassers and as they (the accused) had 
acted in self-defence under sections 101 and 104, Indian Penal 
Code. d 


-9 Oriminal Revision No. 1172 of 1910, against an order of the G, O, 
Chatterjee, Esq., Additional District Magistrate of Dacca, dated the 12th August 
1910, modifying that of Babu Hariprasad Banerjee, Honorary Magistrate of 
Munshigunge, dated the 21st July 1910. d 
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ORIMINAL, Mr. B. M. Chatterjee for the Petitioners. 
1910. Babu Manmatha Nath Mukherjee for the Opposite Party. 
Lal Mohan Mandal The judgment of the Court was as follows : 
29. . This isa Rule calling upon the District Magistrate of Dacca 
AB D A to show cause why the convictions of and sentences passed upon 


the petitioners, under section 323, Indian Penal Code, should not 
be set aside on the ground that there was no charge against them 
under.that section and that the common object charged for the 
riot did not specify the intention to cause hurt. 

It is admitted that the conviction cannot stand on the ground 
set out in the Rule ; but we are asked to order a retrial. No 
doubt, it would have been our duty to order a retrial had it not 
been for the fact that the petitioners have undergone the sentence 
of 15 days rigorous imprisonment which was passed against them 
in modification by the lower appellate Court. 

It appears, however, that at the time we issued the order for 
bail, on the sth September 1910, the petitioners had only actually 
served 7 dfys; and we cannot understand how it was that our 
órder did not reach the District Magistrate for 8 days. But 
beyond this, we understand that the learned counsel who 
obtained the Rule took the trouble to telegraph to the District | 
Magistrate’s Office, informing him of the result of the application ;* 
and it has been laid down by this Court in more than one case, 
of which we need only cite that of Buds Ratnessart Pershad 
Narayan Sing v. The Empress (1), that when a Rule is issued 
by the High Court and proceedings stayed, and therefore a fortiori 
when there is an order for bail, the Magistrates on receiving 
reliable information thereof should stay their hands then and 
there. : 

Another matter in connection with this case is the delay 
which took place in the office of this Court. We had reason to 
complain of a similar delay during the course of the present 
week ; and we must lay dowr most stringently that all bail orders 
be issued on the very day on which they are pronounced by the 
Judges sitting on the Bench, irrespective of the written order 
on the record. 

_ The Rule is made absolute and the convictions and sentences 

are set aside, x 

H. P. C. © | Rule made absolute, . 
(1) (1893) 2 0, W. N, 498, 
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Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
LAL BEHARY SINGH 


v 


THE KING EMPEROR.* 


Penal Oods ( Agt X LV of 1880), Sees. 409, 420—Oriminal breaoh of trust— 
Cheating—Oharge and commitment for criminal breach of trust—S8essions 
Judge, jurisdiction of, to «mend oharge into one of cheating—Jurisdiction of 


_ Sessions Judge to hold trial on oharges on whioh there was no commitment— 


Procedure, proper, what is, 


On a commitment of the accused made toa Court of Sessions on a parti- 
cular charge, the Sessions Judge has power to amend the charge toa different 
charge arising out of the facts, and he may direct that that charge be put before 
the Jury at a separate trial, if he is of opinion that the charge originally 
framed and on which the commitment was made, was not maintainable, But if 
he takes the charge as committed to him, and does not amend it and then throws 
out the charge as committed he has no jurisdiction to leave it to some subse- 
quent proceeding and to try the accused on any charge other than the one on 
which the commitment was made. 

It is not fair to the accused to be arraigned on a charge whicha Sessions 
Judge has already held to be untenable with & view to amendment being made 
in that charge subsequently, 

In such ofroumstances itis necessary to hold a fresh inquiry and a fresh 
commitment under the other and fresh charge or charges. 

Rule obtained by the Accused. 
Order directing the trial of the accused before the Sessions 
Court on charges other than those on which the commitment 


was made. 


The facts of the case material to this report were as follows: 

There was a commitment of the accused by a Deputy Magis- 
trate to the Court of Sessions on charges under section 409 of the 
Penal Code. At the trial the Sessions Judge held that the 
charges under section 409 were not maintainable and that the 
charge should have been brought under section 420 of the Penal 
Code and he threw out the charges under section 409 and directed 
that a separate trial should take place under section 420, Indian 
Penal Code. ] 

Against this direction the accused moved the High Court 
and obtained the present Rule. 

Mr. Baxter and Babu Abani Bhusan Mukerjee for the 
Petitioner. . 

Mr, Orr ( Deputy Legal Remembrancer ) for the Crown. 


* Oriminal Revision No. 1605 of 1910, against a proceeding for the trial 
of the petitioner before O, P. Beachcroft, Esq., Sessions Judge of Patna. 
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The judgment o£ the Court was delivered by 


Holmwood J.—This was a Rule calling upon the District 
Magistrate of Patna to show cause why the further trial of the 
petitioner in the Court of Sessions on charges of cheating should 
not be quashed on the ground that there has been po commit- 
ment to the Court of Sessions on these charges ; secondly, why 
the accused should not be acquitted of the third charge 
framed against him before the Sessions at the last trial on the 
ground that the public prosecutor withdrew froma part of the 
charge ; and ¢hirdly, why the proceedings should not be quashed 
on the ground that they were instituted in an illegal and improper 
manner by the jail authorities. 


We think that the Rule must succeed on the first ground. 
But before passing orders upon that we will briefly deal with the 
other two grounds. It appears as regards the second ground that 
the learned Judge did not allow the public prosecutor to with- 
draw, and the rather knotty question which arises upon this part 
ofthe Rule need not therefore be considered ; and as regards 
the third point we find on reference to the Jail Code that section 
61 refers exclusively to departmental enquiries with a view to 
dismissal, and proceedings here were properly instituted before 
the Police and that there was no want of jurisdiction. 


Coming now to the first point, we think that the learned 
Judge having thrown out the charge under section 409 on the 
ground that it should have been brought under section 420, and 
directed that separate trial should take place has ousted his juris- 
diction. He no doubt could have amended the charge to one 
under section 420 and he might then well have directed that that 
charge should be put before the Jury at a separate trial. But 
having taken the charge as it was committed to him and not amend- 
ed it and having left it to some subsequent proceeding he will 
now have no jurisdiction to try the accused on any other charge 
except 409. We do not think that it would be fair to the accused 
to be arraigned on a charge which the Judge has already held to 
be untenable with a view to amendment being made in that 
charge subsequently. 

The only way out of the difficulty, if the District authorities 
of Chapra should consider it necessary, is to have fresh inquiry 
and fresh commitment under section 420. But having regard to 
theremarks of the Jury in delivering their verdict and the remarks 
of the learned Judge {upon the merits of this trial, we think that 
the District Magistrate will be well adviseito stay his hand in 
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this matter unless he has much stronger ground to go upon than ORIMINAL, 


anything which at present put forward. 1911, 
With these remarks the Rule is made absolute on the first Lal Behary Singh 





ground and further proceedings before the Sessions Judge of 5 v. 
Patna will he stayed. ne Snp Repa 

. Holmwood, J. 

H. P. C. Rule made absolute ; proceedings stayed. — 

Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
RAMANATH PANDIT ORIMINAL, 

v. 1911. 

KING EMPEROR.* — 
January, 90, 

Bengal Hnbankmant Aot (IT af 1882 B. O.), Seos. 6, 76 (b), 80—Unasthorised — 


interference with embankment in prohibited tract—Halsting embankment, 

meaning of — Notification, prohibitory, publication of—Adduion to ewisting 

embankment, without permission, if legal, 

No addition can be made to an existing embankment within the limits of 
the tract included in the notice under section 6 of the Bengal Embankment 
Act, without the permission of the Colleotor, 

The words "existing embankments” in clause (a) of seotion 76 of the Act 
mean embankments existing at the time that the addition is made, and the 
words “existing embankments” in clause (0) of the same section have the 
same interpretation. 

Ajodhya Nath Kaila v. Rajkrishto Bhar (1) followed. 

The Fall Bench casein Ajodhya Nath Kaila v. RajhrisMo Bhar (1) over- 
rules the case of Goverdhan Binha v. The Queen Binpress (2), as far as the 
interpretations of the words “existing embankments” in both the clauses (4) 
and (b) are concerned, 

Rule obtained by the Accused. 

Conviction under clause (4) of section 76 of the Bengal 
Embankment Act (II of 1882 B. C.) of an offence of adding to 
an existing embankment within the prohibited area without 
sanction of the Collector. s 


The facts of the case material to this report are as follows: 
The opposite party lodged an information before the 
Collector of Midnapore alleging that the petitioner along with five 
other had committed an offence under section 76 (b) of Act IÍ 
B.C. of 1882. Thereupon the said Collector took cognisance 
of the above case under section 190 (2), (c), Criminal Procedure 
* Qriminal Revision No. 1610 of 1910, against an order of Babu P, K, 
Ghosal, Deputy Magistrate of Contal, dated the 18th November 1910. 
(1) (1902) I. L, B, 80 Calc. 481. (3) (1885) I, L. R. 11 Calo. 570. 
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Code and transferred the same to the Sub-Divisional Officer 
of Contai for inquiry and trial. The Deputy Magistrate of Contai 
heard and tried the case and sentenced the petitioner to pay a 
fine of Rs. 15 or to undergo imprisonment for 15 days in default, 
on 18th November 1910, The embankment in question was 
included in the area declared under Government Notification 
No. 77 of 11th March 19or. 

Babu Kshirode Narain Bhuiya for the Petitioner. 

Mr. Orr ( Deputy Legal Remembrancer) for the Crown. 

- The judgment of the Court was delivered by E 2 


Holmwood J.—From the wording of the Rule it appears that 
it was issued under a mis-apprehension that section 76 (2) applies. 
We find from the explanation of the District Magistrate that the 
case is under section 76 (b) and the embankment is within the 
limits of the tract included in the notice under section 6, which is 
Bengal Government Notification No. 77, dated the 11th March 
1910. It is therefore clear that no addition can be made to the 
existing embankment without the permission of the Collector. 

It is sought to be argued that the ruling in Goverdhan Sinha 
v. The Queen Empress (1), has not been overruled by the Full ' 
Bench case in Ajodkya Nath Katla v. Raj Krishto Bhar (2). 
But it is clear from the terms of the reference that that ruling 
has been distinctly and clearly overruled as far as the interpreta- 
tions of the words—" existing embankments” in both the clauses (7) 
and (a) are concerned. If as the Full Bench held the words 
"existing embankments” in clause (a) mean embankments exist- 
ing at the time that the addition is made, then a fortiori the words 
"existing embankments” in clause (b) must have the same inter- 
pretation, inasmuch as there is no such proviso attached to 
clause (4) as is attached to clause (s). The only offence con- 
stituted by clause (2) is that of omitting to obtain sanction of the 
Collector to making any addition to an existing embankment 
within the prohibitory area. . 

' We must, therefore, hold that the conviction and sentence in 
this case are correct and the Rule must be discharged. 


H. P. C, Rule discharged. 
(1) (1885) 1, L R 11 Oale, 570, (2) (1902) L L, B. 80 Calc 48], 
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Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
EDWARD THORNTON 


v. 
KING EMPEROR.* 


Bengal Motor-Oar ahd Oycle Act (IIT of 1803 B. O. Bye-law No. 4, Rule 20— 
Motor oar, driving of, rashly and negligently and at an excessive speed, so as 
to endanger human hfs and property—Owner of motor oar, liability of, 
for rash driving £o., when ha is not himself present in the car—Ohauffexr, 
liability and conviotion of, if absolces owner—Allowing car to be driven at 
excessive spoed if an offence— Master, liability of, for aots of servants, how 
Jar extends, 


Rule 20 of Act III of 1908 (B. O.) does not impute any personal 
responsibility to any one but makes it an offence for a motor car to be 
driven recklessly or negligently or at an excessive speed so as to endanger 
human life or property ; when the owner appears on a summons issued under 
that rule, it is no defence that he was not driving himself if the responsibility 
for such driving is by law imputed to the owner by the rule which governs the 
person who is amenable to the law. 

If the owner of the car permits it to be used and if it is so driven or used by 
any one whom the owner permits to use it as to contravene Rule 20, the owner 
is lable to conviction. 

Rule 20 makes the owner liable ifor the acts of his servant in using the 
motor car and Rule 4 defines the extent of that responsibility, 


Collman v. Mills (1) referred to. 

It is not in every case of improper user by the servant, that the master is 
liable. When a servant is improperly using the car for his own purposes, and 
not by the permission, express or implied, of the owner, the owner is not liable. 

A general injunction to the chauffeur or servant never to drive the car 
beyond the regulation speed ıs not, however, sufficient to get rid of the owner's 
responsibility. 

Want of knowledge that a car is being driven recklessly or without due 
care and caution cannot be pleaded by the owner who is in the car at the time 
and the fact that he is unable to estimate the precise speed of the car is 
irrelevant. 

Rule obtained by the Accused, 

Conviction under Rule 20 of tfe Bengal Motor-Car and 
Cycle Act (ILI B. C. of 1903) for allowing a motor-car to be driven 
recklessly and negligently and at an excessive speed so as to. 
endanger human life and property. 

The facts of the case appear fully from the judgment. 

Babu Manmatha Nath, Mukherjee for the Petitioner. 

* Mr. Orr ( Deputy Legal Remembrancer ) for the Crown. C. A. V. 


: * Oriminal Revision No. 1609 of 1910, against an order of Mr. Thornhill, 
~ Ohief Presidency Magistrate of Calcutta, dated the 5th November 1910. 


(1) (1897) L. J. Q. B. 170, 
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ORDMINAL, The judgment of the Court was delivered by 


1911. Holmwood J.—This was a Rule calling upon the Chief 
Edward Thornton Presidency Magistrate to show cause why the conviction and sen- 
King Emperor, tence passed upon the petitioner Mr. E. Thornton should not be set 

— aside on the ground that his statement was not recorded and there 

is no finding that he was in the car and there is a clear finding 
January, 23. ^ in a subsequent case that he was not in the car. 

As regards the first point, we think it is to be regretted con- 
sidering that this is a case of first impression as to the interpre- 
tation of a rule which is not altogether free from difficulties that 
a fuller record of the evidence and the plea of the petitioner was 
not made, It is, however, clear from the explanation of the Chief 
Presidency Magistrate that Mr. Thornton did not seek to im- 
peach Mr. Watson's evidence and in the absence of chauffeur 
merely denied all knowledge of the offence. The only question 
therefore to be considered is the responsibility of the owner under 
the bye-law No. 4read with Rule 20 when the owner is not himself 
present in the car. This is a mixed question of law and fact and 
we will first consider the question of law. It appears that 
Mr. Thornton was summoned under Rule 20 and not under Rule 4 
and the indictment was worded “driving his motor car No. 545 
so rashly and negligently and at an excessive speed as to endanger 
human life and property and thus committing an offence under 
Rule 20 of Act III of 1903." 

Now, although this indictment does not meet the fact inasmuch 
as the petitioner was not driving, we have to see what the 
rule under which he was summoned requires, for itis clear that 
if the rule makes it an offence to allow the car to be driven at 
excessive speed, Mr. Thornton is amenable to that rule as owner 
and his responsibility is only limited by the terms of Rule 4. 
Rule 20 says: *a motor car shall not be driven recklessly or 
negligently ” and no personal responsibility is imputed to any 
one: when the owner theréfore appears on a summons issued 
under that rule, itis no defence to say he was not driving 
«himself, if the responsibility for such driving is by law 
imputed tothe owner by the rule which governs the person 
who is amenable to the law. Now Rule 4 is that rule, and 
it appears on the face of that rule, that the owner is res- 
ponsible at law for the acts of his chauffeur. The wording of > 
the rule is somewhat curious. It runs as follows: “No 
person shall drive or bave charge of, or cause or permit to 
be used, any motor-car, motor cycle trailer which does not 


= 


- 
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in all respects conform to these rules, or which is so driven or used 
as to contravene any of these rules." 


It is evidently intended to import the doctrine of post 
hoc, propter hoc, into the law, a doctrine which is ordinarily con- 
trary to the spirit ofthe law. But that itis known to the law is 
clear from the case of presumption under section 114 of the Evi- 
dence Act and of certain decisions under the licensing laws in 
England which have been cited before us, 


In this case the fact has to be proved that the petitioner 
permitted the car to be used and then it follows under the rule 
that if it is so driven or used by any one whom the owner per- 
mitted to use it as to contravene Rule 20 the owner is liable to 
conviction. We have considered the cases of Somerset v. Wade (1). 
Somerset v. Hert (2), Coliman v. Mills (3), Comrad of Police v. Cart- 
man (4). Inthe case of Co/iman v. Mills (3) the other three cases 
were cited and discussed at the Bar and we need only citea passage 
from the judgment of Wills J. where it is clearly laid down that a 
bye-law couched in the terms of Rule 20 is perfectly good. 


Wills J. says: “The bye-law must be generally consonant 
with the English law, otherwise it is bad. It must proceed to that 
extent upon principles which differ from those adopted in the 
construction of a statute, because a statute may go beyond the 


common law. Now the bye-laws before us are framed under a. 


statute passed for regulating the conduct of the business of 
slaughterers of cattle. Section 4 provides that the local authority 
may from time to time make, alter and repeal bye-laws for regulat- 
ing the conduct of any business specified in this Act.” (This is 
the same as section 3 of Act III of 1903, the words “ modify " and 
“ cancel” being used instead of the words “alter” and “repeal ” 
which are terms more applicable to laws than to rules). “The 
learned Judge goes on to say that it is of course a distinction 
between things criminal in themselyes, morally wrong and 
wicked and things merely made criminal because Parliament 
forbids them.” 

“ This bye-law has been made under statutory powers to regu- 
late the conduct of the business. I agree with the counsel for the 
appellant that bad the Act contained the words “no animal shall 
be slaughtered within pultr? view or within the view of any other 
animal " the bye-law as it stands would have been perfectly good ; 


(1) (1894) 1 Q. B. 574, (8) (1897) L. J. Q. B, 178. 
(2) 13 Q B. D 360, (4) (1896) 1 Q. B. p. 65. 
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ORIMINAL, such a bye-law would in my opinion be within the authority to 
1911, make bye-laws for regulating the conduct of business. 
Edward Thornton “ Such a bye-law would impose upon the person carrying on 


the bussiness the obligation to see that his servants did not do 
E the thing forbidden. If it could be done directly by such language, 
OLI, J. why may it not be done in the manner in Which it has been 
effected ? And if so, there is no objection to construing this bye-law 
80 as to make the master liable for the conduct of his servant." 


v. 
King Emperor. 


It is clear from this dictum that itis Rule 20 which makes 
the owner liable for the acts of his servants in using the motor car 
and it is Rule 4 which as we shall presently see defines the extent 
of that responsibility. The owner registers his car and gets 
permission to use it on the streets on certain terms by which he 
must abide as a licensee. One of these, as Wright J. points out, may 
be that he should be responsible for the acts of his servants. We 
therefore hold as a matter of law that the master is responsible 
for the act of his servant whom he permits to use his motor car, 


But the learned Chief Presidency Magistrate has very properly 
pointed out that it is not in every case of improper user by the 
servant that the master should be punished. There must be 
permission express or implied to use the car. The hired driver 
is not permitted to ply the car for hire or for his own purposes, 
mor is he permitted when he is needly taking the car home after 
dropping his master or his master's friends to drive the car reck- 
lessly merely for his own amusement or caprice. 


But a general injunction to the chauffeur never to drive the 
car beyond the regulation speed is not sufficient to get rid 
of the owner's responsibility. It frequently happens even when 
the owner is inthe car that the car is driven, often unwil- 
lingly, at an excessive speed. It requires an expert to estimate 
the actual speed at which a car is moving but every one is sup- 
posed to know when the gar is being driven recklessly or without 
due care and caution. Want of such knowledge «cannot be pleaded 
by the owner who is in the car at the time and the fact that he 
is unable to estimate the precise speed of the car is irrelevant. 


If then the owner who is in the car is liable to punishment 
for the conduct of his servant although he may not at the time 
have realised that the car was being recklessly driven, it seems to 
us that he is similarly liable if he has placed the car at the disposal 
of his friends. He has authorised and permitted his servant to~~ 
use the car to convey his own friends. Once the permission 
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express or implied is given only misuse of the car while that per- OBDMINAI. 
mission lasts is punishable and the owner is responsible, especially “1911. 


so, as the Chief Presidency Magistrate points out, if, asin this case, 
the servant is not produced. The Magistrate can, we think, be 
trusted not to strain the law so as to punish owners when the be 
chauffeur is improperly using the car for his own purposes, but Holmwood, J. 
ifthe car is being used by the permission of the owner, be is 

undoubtedly liable to punishment, under Rule 4 and section 4 

of the Act. 

We, therefore, discharge this Rule. 


—À 
Edward Thornton 


v. 
King. Emperor. 


H.P.C Rule discharged. 
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Before Mr. Fustice Norris and Mr. Fustice Banerjee. 


BHUBAN MOHUN MAITRA baat 
e 1894. 
GIRISH NARAIN MOONSHI AND OTHERS.” tow 
Limitation Aot (XV of 1877), Soh. IT, Art, 18—Patni. Regulation (VIII of biet 
1819), Seo. 15— Sala, confirmation of—]Sale, when it becomes final and pa 


conclusive. 


A sale under the Patni Regulation does not require confirmation. It 
becomes final and conclusive on the payment by the purchaser to the seller of 
the full amount of the purchase money. 

A sult to set aside a patni sale must ba brought within one year from the 
date of the payment by the purchaser to the seller of the full amount of the 
purchase money, and neither from the date when a superfluous order of con- 
firmation is recorded, nor from the date when a certificate of payment is issued 
to the purchaser. 

Under Art, 12 0f the Limitation Act time begins torun from the date 
of the confirmation of sale only in those cases in which such confirmation is 
required by the law under which the sale is held, and in other cases from the 
date on which the sale becomes otherwise final and conclasive by the law under 
which it ig held. 

Suit to set-aside a patni sale. 
Appeal by the purchaser Defendant. 
The facts sufficiently appear from the judgment. 
Sir Griffith Evans, Babus Mohini Mohun Roy, Kishori Lal 
Sarkar, Promotha Nath Sen for the Appellant. 
Mr. Phillips, Babuse Sarada Charan Mittra, Golap Chandra 
* Sarkar for the Respondents. C. A. V. 


* Appeal from Appellate Decree No. 405 of 1898, against the decree of 
Brojendra Coomar Seal, Esq, Offg. District Judge, Rajshahi, dated the 28th 
December 1892, reversing that of Babu Bhagaban Chandra Chatterji, Subordinate 
Judge, Rajshahi, dated the 80th December 1891. 
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The judgment of the Court was delivered by 

Banerjee J.—The facts of this case, so far as it is necessary 
to state them, are as follows :— 

The plaintiff was an eight annas putnidar under the defen- 
dants Nos. 1 to 4. The putni was sold on the 15th November 
1889, under the provisions of Regulation VIII of 1819, for 
current arrears of rent, and was purchased by the defendant No. 5 
who, on the lot being knocked down to him, paid fifteen per cent. 
of the purchase money asrequired by section 9 of the Regulation ; 
the balance of the purchase money was paid on the 21st Novem- 
ber, 1889. 

A proceeding of the Collector, dated the 2nd December, 1889, 
(Exhibit No. 4 on the record), recites the sale, the payment of 
fifteen per cent. of the purchase money on the date thereof, and 
the payment of the balance on the 21st November, 1889, 
and directs the granting of the certificate of the payment 
of the entire purchase money, which under section 15 
of the Regulation a purchaser is entitled to receive, to the defend- 
ant No. 5. Whether the certificate was as a matter of fact ever 
handed to the defendant No. 5 or not does not appear ; no such 
document or copy thereof, is on the record. 

On the rst December, 1890, the plaintiff instituted a suit in 
the Court of the Subordinate Judge of Rajshahye for the setting 
aside of the sale on the ground of various irregularities and 
illegalities in the conduct thereof. The defendant pleaded limi- 
tation, contending that the sale became final and conclusive on the 
21st November, 1889, when the balance of the purchase-money 
was paid, and that, under Article 12 of the second schedule of the 
Limitation Act,the suit was barred. The Subordinate Judge 
decided the issue of limitation in favour of the defendants, and on 
this and other grounds dismissed the plaintiffs suit ; he deals 
with the point of limitation as follows :— 

“ According to Article #2, Schedule II of Act XV of 1877, 
one year is the period of limitation for a suit to set aside the sale 
of a putni taluk, sold for current arrears of rent. This article has 
four clauses relating to sales taking place under different circums- 
tances. Clause (a) relates to a sale in execution of a decree 
of the Civil Court ; clause (2) to a sale in pursuance of a decree or 
order of a revenue officer ; clause (c) to a sale for arrears of 
Government revenue or for any demand recoverable as such 
arrears ; and clause (7) to a sale of a putni taluk sold for 
current arrears of rent." 


Vou. XIII.] HIGH COURT. 


“Iwill now consider whether that article bars the prayer 
for setting aside the sale in this case. From Exhibit 4 filed by 
the plaintiff it appears that the sale took place on the 15th Nov- 
ember, the balance of the purchase-money was deposited on the 
21st November, and the order confirming the sale was passed by 
the Collector on the 2nd December, 1889. The plaint was filed 
onthe Ist December, 1890. The defendants contend that the 
time from which the period of limitation began to run was zīst 
November, but the plaintiff contends that it began to run from 2nd 
December. It is argued by the defendants that there is no 
necessity for confirming a sale under Regulation VIII of 1819; 
that the sale became final by operation of law ; that the con- 
firming Robakari (Exhibit 4) is surplusage ; and that even if it 
is not surplusage, according to the printed form it should have 
borne the date ofthe payment of the balance of the purchase- 
money (vide original). The words of the first clause of section 15 
ofthe Regulation are :—'' So soon as the entire amount of the pur- 
chase-money shall have been paid in by the purchaser at any sale 
made under this Regulation, such purchaser shall receive from the 
officer conducting the sale a certificate of such payment." There 
is no provision in the law for confirming such a sale and accordingly 
wefindinthe third column of Article 12, Schedule II of the 
Limitation Act, the words — or would otherwise have become 
final and conclusive had no such suit been brought." As regards 
sales in execution of a decree of a Civil Court we have a distinct 
provision for confirming them, but there is none in reference to 
the sale of a putni taluk for current arrears, Under the cir- 
cumstances, I hold that the time began to run from the zīst 
November and not from the znd December, 1889, and, therefore, 
the claim to set aside the sale is barred by limitation." 

The plaintiff appealed, and on appeal, the District Judge has 
reversed the Subordinate Judge’s finding on the question of limi- 
tation, and has decreed the suit. The District Judge’s judgment 
on the question of limitation is as follows :—'' Clause (a) of 
Article 12 of Schedule II of the Limitation Act runs as follows :— 
“ To set aside the sale of a putni taluk sold for current arrears of 
rent, one year from the date when the sale is confirmed or would 
otherwise have become final and conclusive had no such suit been 
brought." The sale took place on the 15th November, 1889, the 
whole of the purchase-money was paid on the 21st November. 
The formal order confirming the sale was recorded on the 2nd 
December, 1889, and the suit was instituted on the 1st December 
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1890. In Regulation VIII of 1819, there is no provision for 
recording an order confirming the sale, as there is in the Civil 
Procedure Code, section 312, 80 the Court below argues that the 
part when the sale is confirmed is not applicable to this case, it 
being applicable to cases where the sale has to,be confirmed 
under the law, the latter part, viz. "when the sale would have 
become final and conclusive had no such suit been brought ” 
being applicable to this case. The point is not free from diffi- 
culty. Section 15 of the Regulation says :—“ So soon as the 
entire amount of the purchase-money shall have been paid in by 
the purchaser at any sale made under this Regulation, such 
purchaser shall receive from the officer conducting the sale a 
certificate of such payment," and then it says :—how the pur- 
chaser will proceed to perfect his title and to obtain possession. 
The entire amount of the purchase-money had been paid on the 
21st November, but the order for the issue of the certificate was 
made on the 2nd December, and the same order confirmed the 
sale (Exhibit 4). The order recites that the whole of the pur- 
chase-money has been paid on the 21st November. That any 
other certidcate of payment was granted has not been shewn. If 
it be held that, notwithstanding the fact that the sale was actually 
confirmed by the formal order of the 2nd December, the sale had 
become final and conclusive on the purchase-money being paid 
on the 21st November, the suit must be held to have been 
barred by reason of its having been brought after the expiration 
of one year from the 21st November. If, on the other hand, it 
be held that the plaintiff ought to have one year from the date 
when the sale was, asa matter of fact, confirmed, he will be in 
time as the sale was confirmed onthe 2nd December. It has 
not been shewn under what rule the order confirming the sale 
was recorded. The learned pleader for the respondent shows a 
printed form of such order and argued from the word adya 
f. e., this day, used in that form that it is evidently, intended that 
the certificate of payment, such as is contemplated by section 15 
of the Regulation, is to be issued on the very day that the pur- 
chase-money has been paid. No doubt itis so, but a particular 
form will not affect thelaw unless it is shown that the form was 
prescribed by authority and the law empowered that authority 
to prescribe that form. It is certain that under the law the pur- 
chaser is entitled to a certificate of payment, and the law says that 
such certificate is to be issued so soon as the entire amount of 
the purchase-money shall have been paid. It is equally certain 
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that no such certificate was issued before the 2nd December. 
But after all a certificate of payment is only evidence of payment. 
Thelaw does notlay down definitely that such certificate must 
be issued on the day the money is paid. All thatit says is that 
so soon as the money has been paid the purchaser shall receive 
the certificate, So soon, f. £, soon after the payment. In this 
case it was ordered to be issued 11 days after the money was paid. 
Now, whether the law requires the sale to be confirmed or not, the 
practice has beento record an order confirming the sale as the 
form indicates, and the law says that a suitor will have one 
year’s time from the date the sale has been confirmed. The law 
of limitation is alaw restrictive of the rights of parties, it must 
be interpreted literally. It does not say that only in such 
cases where under the law the sale has to be confirmed that 
the party is to get one year from the date of confirmation but it 
says one year from the date that the sale is confirmed, and we 
find that the sale was, as a matter of fact, confirmed on the 2nd 
December, so I do not see any reason why the plaintiff should 
not be entitled to have one year from the 2nd December. I hold 
that the suit is not barred by the one year’s rule of limitation.” 

In second appeal it has been argued on behalf of the auction- 
purchaser that the District Judge was wrong in holding that the 
suit was not barred by limitation, and that time began to run 
against the plaintiff from 2nd December 1889 ; that inasmuch 
as an auction-purchaser under Regulation VIII of 1819 is entitled 
under section 15 to get a certificate of payment of the purchase 
money immediately on his paying the amount, the Judge should 
have held asa matter of law that the payment of the full pur- 
chase-money was as good asthe receipt of the certificate and had 
the effect of making the sale final and conclusive on the day the 
payment was made ; and that the Judge should have held that 
there being no provision of law requiring a formal order of con- 
firmation of the sale, the order of th& Collector of 2nd December, 
1889, did not prevent limitation beginning to run against the 
plaintiff from the date of the payment of the balance ofthe pur- 
chase-m ey, 

The rst question, we have to determine, is what is the true 
construc::on of Art. 12 of the second schedule of Act XV of 1877. 
Is it to be construed as meaning that time began to run from the 
date of the confirmation of the sale in all cases in which, as a 
matter of fact, there has been such a confirmation, even though 


as a matter of law no such confirmation is necessary, or on the: 
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other hand, is it to be construed as meaning that time begins to 
run from the date of the confirmation of the sale only in those 
cases in which such confirmation is required by the law under 
which the sale is held, and, in other cases from the date on which 
the sale becomes otherwise final and conclusive by the law under 
which it is held. i 

If the former construction is the correct one, the decision of 
the lower appellate Court is right, for the sale was confirmed 
on 2nd December, 1889, and this suit was brought on 1st Decem- 
ber 1890. If the latter construction is correct, a further question 
arises, viz., since sales under Regulation VIII of 1819 do not 
require confirmation, when does a; sale thereunder become final 
and conclusive if no suit is brought to setit aside. We are of 
opinion, that the latter construction is the correct one. 

We are ofopinion thatthe words in the third column of 
Article 12 “when the sale is confirmed,” must be held to refer to 
the time of confirmation of the sale as the starting point for 
limitation only in those cases in which such confirmation is 
required by the law under which the sale is held to make it final 
and conclusive ; and that the remaining words in the third column 
"or would otherwise have become final and conclusive had no 
such suit been brought " refer to those cases in which no con- 
firmation is required by the law under which the sale is held to 
make them final and conclusive, but which become final and con- 
clusive by efluxion of time (see section 27 of Act XI of 1859) or 
immediately on the sale taking place. In this view we must 
hold that the lower appellate Court was wrong in reckoning 
time from 2nd December 1889, the date of the confirmation of the 
sale. Time beganto run from the date when the sale became 
final and conclusive ; and we have now to determine what that 
date was. In the absence of any agreement to thecontrary or of 
any statutory restriction, a sale of moveable or immoveable pro- 
perty becomes final and conelusive on the payment by the pur- 
chaser to the seller of the full amount of the purchase-money. 

No special agreement is alleged in this case, and the Regula- 
tion under which the sale was held imposes no restriction. We 
must, therefore, hold that the sale became final and conclusive on 
21st November 1889, when the balance of the purchase-money 
was paid. This view is supported by section 15 of the Regulation. 

The learned counsel forthe respondents argued that as sec- 
tion 15 of Regulation VIII of 1819 requires the purchaser to 
take a certificate of payment, and as no such certificate was 
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obtained in this case, the suit cannot be held to be barred by 
limitation. We do not consider this argument sound. In the 
first place, section 15 does not render the taking ofa certificate 
necessary forthe completion of the sale. And in the second 
place, even if it does render a certificate of payment of the pur- 
chase-money fiecessary for certain purposes such as obtaining 
mutation of names in the zemindar's office that does not affect 
the present question. The sale must be held to have become 
final and conclusive so soon as the purchaser became entitled to 
obtain such certificate that is, so soon as the entire amount of the 
purchase-money was paid. And the suit having been brought 
more than one year after the date of such payment, when the 
sale became final and conclusive, must be held to be barred by 
limitation. 

The appeal must, therefore, be decreed, the decree of the 
lower appellate Court set aside and that of the first Court 


restored, with costs in this Court and in the Court of 
appeal below. 
B. M. Appeal decreed. 


PRIVY COUNCIL. 


Present: Lord Macnaghten, Lord Mersey, Lord Robson, Sw 
Arthur Wilson and Mr. Ameer Als. 
KISHEN PARSHAD AND OTHERS 


v 


HAR NARAIN SINGH AND OTHERS. 


[On APPEAL FROM THE HIGH Court OF JUDICATURE FOR THE 
e 
NORTH-WESTERN PROVINCES, ALLAHABAD.] 


Hindu Law—Hindu joint family business—Power of managing members to 
make oontraets— Neoestary parties to a sult on suoh contracts. 


Where a business like money-lendng haa to be carried on in the Interesta 
of a Hindu joint family as a whole, the managing members may properly be 
entrusted with the power of making contracts, giving receipts and compro- 

, Mising or discharging olaims ordinarily incidental to the business, 

The managing members of a jomt Hinda family with whom the contract 
is made can sue the other party to the contract without joining the other mem- 
bers of the family, who are incompetent to interfere in the business of the 
contract or to give a receipt under it and are merely interested in its profits, 
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Kathusheri Khanna vw. Vallotil Narayanam (1), Ranuebuh v. Ram Lal 
Koondoo (2), Imam-ud-din v. Liladhar (8) and Alagappa Chetty v. Vellian 
Ohetty (4) distinguished. ' 

Arunachala Pillai v. Vythialinga Mudaliyar (5) referred to. 

The general proposition laid down in the case of Alagapna Chetty v. 
Vellian Chetty (4) to the effeot that the manager cannot sue without joining 
all those interested with him, if hterally construed, went too far, 

Appeal from a judgment and decree of the High Court of 
Judicature for the North-Western Provinces, Allahabad, dated 
the 2nd February, 1907, reversing a judgment and decree dated 
the 24th September, 1904, of the Court of the Subordinate Judge 
of Ghazipur. 

The facts of the'case are fully set forth in I. L. R. 29 All. 311. 

Mr. DeGruyther, K. C, and Mr. Dube, for the Appellants :— 
This is a'suit on an account stated, and Art. 64 of Schedule II of 
the Limitation Act applies. There have beeu further dealings 
between the parties, and the last amount paid by the respondents 
was on the 6th January, 1903. The suit is, therefore, within 
time even on the 8th September, 1904, when other members of 
the appellants’ family were made parties to the suit, under 
Art. 85 of the Act. Ifthelatter Article is not applicable, the 
suit falls under one or other of the Articles 57, 59, 115 and 120 
ofthe Act. But the appellants, who were the managers of the 
family business, and with whom the respondents made their 
contract, can alone bring the suit in respect of the breach of 
that contract. The contract was made with the firm of 
*" Manorath Bhagat Dhana Ram,” the managers of which are 
entitled to sue. The addition of the other members of the family, 
as parties to the suit, does not bring the case under section 22 
of the Limitation Act as they were not necessary parties. The 
case is one of mis-description, and inot of non-joinder, and the 
suit is not barred under that section: Kasturchand Bahtradas 
v. Sagarmal Shriram (6) and Pragi Lal v. Maxwell (7). The 
High Court has relied upoħ the case of A. P. Kanna Fisharody 
v. V. M. Naraynam Somayajibad (8), which is distinguishable 
as the suit there was for the recovery of property, and the 
decision related to the question whether one or more of the co- 
owners can sue without making all the co-owners parties to the 
suit. Another case relied upon by the High Court is the case 


(1) (1881) I. L. R. 8 Mad. 284 (5) (1882) I. L. B. 6 Mad 97. 

(31 (1881) I. L. R. 6 Oalo 815 (8) (1892) I L. R, 17 Bom. 413. 

(8: (1892) T. L. R. 14 All. 524, (7) (1885) ILL B 7 All 284, at 287, 
(4) (1894) I. L. B 18 Mad. 33, (8) (1881) I. I. R 3 Med. 281. 
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of Ramsebuk v. Ramlall Koondoo (1), where the suit was brought P, 0, 
by some of the contractors without joining the remaining co- 1911, 


contractors. These cases are not applicable. The Calcutta case Kishen Parshad 
is treated as a leading case and has been followed in subse- 
quent cases. à 

[Lorp MACNAGHTEN: The managing members of the joint 
family were sufficient to bring the suit.] 

Their Lordships stopped the counsel, who referred to Gas 
Savant Bal Savant v. Narayan Dhond Savant (2), Narayan 
Gopp Habbu v. Pandurang Ganu (3, Ramayya v. Venkata 
Ratnam (4), Alagappa Chetty v. Vellian Chetty (5), Arunachala 
Pillai v. Vythialinga Mudaltyar (6) ; and Civil Procedure, (1908), 
by Woodroffe and Ameer Ali, p. 127. 

Mr. Ross, for the Respondents :—Article 120 of Schedule II 
of the Limitation Act (XV of 1877) does not apply. i 

[Lorp MacNaAGHTEN: Their Lordships do not want to hear 
you on this point]. 

The appellants are not entitled to maintain the suit without 
joining the other members of the family as parties: Hari Gofalv. 
Gokaldas Kushabashet (7) and Angamuthu Pillai v, Kolandavelu 
Pillai (8) And when the other members were joined the suit 
was barred under section 22 of Act XV of 1877. 

[Lorn Rosson: Inneither of these cases the action was 
brought on a contract made by the manager of the joint family]. 

To recover any portion of the family property all members 
must join in the suit: Mayne on Hindu Law and Usage 
(7th Ed.) $ 298, p. 379. . 

[Lorp MERSEY referred to p. 381 of Mayne's Hindu Law]. 

All the members of a joint family must be joined as parties 
in a suit to recover joint family debt: — XaAdas Kevaldas v. 
Nathu Bhagvan (9) and Ramsebuk v. Ramlall Koondoo (1). 

Mr. DeGruyther, K. C. and Mr. Dube were not called upon 
to reply. m 

The judgment of their Lordships was delivered by 

Lord Robson.—The question to be determined in this February, 1, 
appeal is whether or not the suit is barred by the Indian Limita- 
tion Act of 1877. 

There is no doubt that when first brought, it was well within | 


9. 
Har Narain Bingh, 


(D (1881) I. LAR 6 Calc, 815 (5) (1894) I. L, R. 18 Mad.'83, 
(3: (1883) L L. B. 7 Bom, 467, 471. (6) (1883) L L. R. 63Mad. 37, at 28, 
(3) (1881) I L. H. 5 Bom, 685. (7) (1887) I. L. R, I$ Bom. 158, 


(4) (1893) L L. R. 17 Mad, 123. (8) (1899) L L. R. 23 Mad, 190, at 194. 
(9) (1883) I. L, R. 7 Bom. 217. 
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the statutory period of three years, but it is contended by the 
respondents that it was not then brought by all the proper and 
necessary plaintiffs, and that afterwards, when the record was 
amended in that respect, the statutory time had expired. 

The suit was commenced by the first three plaintiffs on the 
record. They are the managing members of an undivided Hindu 
joint family governed by the Mitakshara law, and, as such 
managing members, they carry on the business of. money-lenders 
together at, Hanumanganj in the district of Ballia, as a firm, 
under the name and style of Manorath Bhagat Dhana Ram. 

The other members of the joint family do not participate 


,in the management of that business or *shop," as it is called, 


and the loan transactions out of which the claim arises were 


negotiated and concluded by the members of the said firm alone 


with the first three defendants, who are also members of another 
undivided Hindu family. 

The accounts between the parties began in 1895, and balances 
were periodically agreed between them until the 9th August 1901 
when the last balance was struck and the period of limitation 
began to run. On that date the defendants duly acknowledged 
the correctness of the balance then appearing in the plaintiff's 
books, and executed a sarkhat or agreement admitting it to be 
due and payable by them. It is found by the learned Subordi- 
nate Judge that this agreement was made between the defendants 
and the first three plaintiffs, who accordingly brought their action 
for the balance in question on the 3td.June 1904. The defen- 
dants objected that all the members of the family to which the 
plaintiffs belonged ought to be joined with them as plaintiffs. 
On the 22nd August 1904, the original plaintiffs, while denying 
that the other members of the family were necessary parties, and 
alleging themselves to be the proprietors and managers of the 
firm, yet with a view to removing the defendants’ objection for 
what it was worth, prayed fot leave to add the other members of 
the family as plaintiffs, Leave was accordingly given, and the 
amendment was made on the 8th September 1904. By this time 
the three years allowed by Act XV of 1877, znd Schedule, 
Article 64, had expired, and it became necessary to determine 
whether or not the} additional plaintiffs were "really necessary 
parties, because if not, the suit had always been properly consti- , 
tuted and the time under the statute stopped running on the 
3rd June 1904, within the three years. The learned Subordinate 
Judge of Ghazipur decided in favour of the plaintiffs, but the 
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High Court for the North-Western Provinces reversed his judg- 
ment, Their Lordships are of opinion that the judgment of the 
learned Subordinate Judge ought to be restored. 

The Indian decisions as to the powers of the managing mem- 
bers of an undivided Hindu joint family are somewhat confticting. 
It is however tlear that where a business like money-lending has 
to be carried on in the interests of the'family as a whole, the 
managing members may properly be entrusted with the power 
of making contracts, giving receipts and compromising or dis- 
charging claims ordinarily incidental -to the business. ' Without 
a general power of that sort, it would be impossible for the busi- 
ness to be carried on at all, arid there is no reason to doubt the 
correctness of the finding of the learned Subordinate Judge that 
the first three plaintiffs here were in fact entrusted with, aríd 
regularly exercised, such a power in regard to this money-lending 
business. He finds in broad terms that all the business relating to 
the shop had been carried on in the names of the first three plain- 
tiffs only, and that all law-suits relating to the shop, or the family, 
had also been instituted in their names alone. Is there any principle 
of law, or any custom applicable to a case like this, accordiüg to 
which the managing members of a Hindu joint family entrusted 
with the management of a business must be held incompetent 
to enforce at law the ordinary business contracts they are entitled 
to make ordischarge in their own names? The defendant is 
of course, entitled to insist on all the persons with whom he 
expfessly contracted being made parties to the suit, and that was 
done in the action as originally framed in this case. Theré were 
no other parties to the contract of the 9th August 1901 than the 
respondents and the first three plaintiffs. The respondents are 
demanding, however, that persons who are incompetent to inter- 
fere in the business of the contract, or to give a receipt^under if, 
and are merely interested in its profitsshall be treated as’ parties’ 
necessary to its enforcement. The*»High Court thought theré’ 
was much to'be said in favour of the view taken by'the Court” 
below, but considered the matter concluded by authority: They” 
cited the case of Kattushert Kanna v. Vallotil Narayanan (1), 
which was a case turning on the co-ownership ofland: The: 
co-owners were an association of individuals of which only some 
brought the action while others supported the’ defendants. ` 
Knight, C. J., held that all the-co-owners in such a case must 
join and that they could not invest the managers of.theit property 

(1) (1881) IL, B.B Mad, 234, 
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with the right to sue in their own names or in a representative 
capacity. -Their Lordships think that this proposition, .thus 
broadly stated as to co-ownership, cannot be applied to the 
managing members of a business carried on for an undivided 
Hindu joint family. It was not so applied in the later case of 
Arunachala. Pillai v. Vythialinga Mudaltyar (1), where it was 
stated that the managing member of an undivided Hindu family 
suing as such, is entitled to bring a suit to establish a right 
belonging to the family without making the other members of 
the family parties to the suit. 

Stress was laid by the High Court on the judgment in 
Ramsebuk v. Ram Lal Koondoo (2). In that case a business was 
carried on for the benefit of a Mitakshara family by a firm con- 
sisting of four members of the family. The action in question 
was brought by two only of the partners, and the other two were 
not added until after the period of limitation had expired. The 
Court held that the plaintiffs must fail because all the co-con- 
tractors had not been added as plaintiffs. Garth, C. J., says, 
p. 824: “if in this case it had been found in the Court below as 
a fact that the contract was made between the defendant and the 
two original plaintiffs only there would be no difficulty in decid- 
ing in their favour, because the joinder of the other two plaintiffs 
would only have been a misjoinder which, by section 31 of the 
Code of Civil Procedure, is never now fatal to a suit." Again 
(p. 825) the learned Chief Justice says: “the lower Court has 
found in this case, that all the four plaintiffs were partners 
in the concern, and that the defendants contracted with all 
jointly." It is to be observed that there were other members of 
the family who had au equal family interest in the profits of the 
business, but it was not suggested that they should be joined as 
plaintiffs or that they were to be treated as partners in thefirm of 
managing members. In the present case, however, the defendants 
were originally sued by all the partners or persons with whom 
they had made their contract, and therefore they" cannot avail 
themselves of Ramsebuk's case as an authority in their favour, 

The same observations apply to the case of Jmam-ud-din v. 
Liladhar (3). There the decision simply was that, except in the 
case of an assignment by the other surviving partner, it is not 
competent to one only of two or more sürviving pariners to sue 
for a debt due to the firm. 

. (1) (1883) I, L. B. 6 Mad, 97, (2) (1881) I. L. R. 6 Calo. 815. 
(8) (1893) I. L. R. M AH, 534. 
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The decision in the case of Alagappa Chetty v. Vellian. 


Chetty (1), cited by the respondents, may be supported on the 
ground that the single plaintiff in that case was not shown to be 


the managing member of the family or to be the only partner. 


or proprietor of the business with which the litigation was. 
concerned. — * 

Their Lordships think, however, that the proposition (bes 
laid down to the effect that the manager cannot sue without 
joining all those interested with him, if literally construed, goes 
too far. . 

In the opinion oftheir Lordships, the original plaintiffs in, 
this case were entitled, as the sole managers of the family business, 
to make, in their own names, the contracts which gave rise to 
the claim, and that they properly sued on such contracts without 
joining the other members of the family. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed ; that the decree of the High 
Court should be reversed with costs, and that of the Subordinate 
Judge restored. 

The respondents will pay | the costs of the appeals. 

Messrs. Barrow, Rogers and Nevili.—Solicitors for the 


Appellants. 
Messrs. T. L. Wilson & Co.—Solicitors for the Resooudent: 


J. M. P. Appeal allowed. 
(1) (1894) I. L. R. 18 Mad. 83, . ^us 
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HAJI ASHFAQ HUSAIN AND OTHERS 
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Joint deores—Deorse ex-parte against one of several defendants—Deores set 
ande against one such defendamt— Proper form of the ,order— Deoree 
| passed subsequently against the ewempted defendant alons—~ Ezeoution of 
decree — Limitation Estoppel. 

A decree for sale of mortgaged property was passed against several persons. 
eAgainst one 8 it was em parte, B got the decree against her set aside, The 
suit was thereupon decreed against her on the merits. In the meantime thé 
decree was made absolute against the other defendants. It was made absolute 


against S subsequently, 
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P. C. The application for execution was made more than three years after the 


1911: making of the decree absolute against judgment-debtors other than 8. 
— . Held, that it might have been more in accordance with striot procedure, 
Hajt Ashfaq if the Court had set aside the whole judgment and had proceeded to re-try 
© v the case as against all the defendants, but no one objected to the procedure 
Lala Gauri Sahai. adopted by the Court, and the irregularity (if any) me procedure had 
E a worked no wrong and was of no real consequence, 

Held, also, that the orders absolute of different dates were in effect one 
deoree of the later date, from which the statute of limitation, began to ran,’ 
and that the application for exeoution, against all the defendants was, there- 
fore, not barred by limitation. ` 

Held, finally, that as the applioations, were different, the plaintiff was, 
therefore not estopped by the judgment given against him on & previous 
Occasion. | : 

' Two consolidated appeals against two decrees of the High: 
Court of Judicature for the North-Western Provinces at Allaha-' 
bad, dated the 27th June, 1907, reversing two orders of the 
Court ‘of the Subordinate Judge of Moradabad, dated respectively 
the 17th April, 1906 and the sth May, 1906. 

The facts of the case are stated in I. L. R. 29 All. 623. 


Mr. DeGruyther, K. C, and Mr. G. E, A. Ross for the 
Appellants : The decree of the 218t August, 1901, was made 
under section 88 of the Transfer of Property Act, and it was 
made, absolute as, against the, appellants on.the 21st December, 
igor, under section 8g of that Act. "The application for execu- 
tion, dated the 21st December, 1905, is, therefore, barred. There 
isno other decree against the appellants. The decree of the 
16th November, 1904, is not the decree in the suit capable of 


B 


execution against the appellants. It was made by the High 
Court on appeal by Sakina from an order of the first Court 
refusing her application under section 108 of the Code of Civil 
Procedure (Act XIV of 1882)to set aside the ex parte decree 
dated the 25th August, r9or, against her. The appeal referred 
“su. ‘+ 7 to in, Article 179 of the Indian Limitation Act (XV of 1877), 
Schedule II is an appeal from a_ decree or order sought to be 
executed, and not an appeal from the order of the Court refusing 
an application under section 108 of the Code of Civil Procedure : 
Sheo Prasad v. Aurudh Singh (1), Finaji v. Ramchandra. (2), 
and Batkantha Nath Mittra v. Aughore Nath Bose (3). -Refer- 
ence was made to the Code of Civil „Procedure, sections 540, 
544, 545 and 588, and to the definition “of ‘suit’ in the Indian " 
Limitation ‘Act. 


(1) (1879) LL.B. SAI. 273, (9) (1891) I L. T 133., 
(8) (1898) I. L. R. 21 Calc. 387. i 


Vou. XOL] + PRIVY OvUNCIL. 


The decree of the first Court, dated the 27th November, 
1905, from which there was no appeal,. became final as between 
the appellants and the respondent, and the High Court had 
no jurisdiction to question its validity on the application for 
execution, dated 21st December, 1905: Ram Kirpal Shukul v. 
Mussumut Kuari (1) and Bani Ram v, Nathumal (2. The 
. decree of the 27th November, 1905, operated as res judicata 
between the appellants and the respondent : Krishna Behari 
Roy v. Brojeswari Chowdranee (3). 

Mr. E. U. Eddis, for the Respondent, contended that indes 
Article 179 of the Indian 'Limitation Act, the limitation, under 
the present circumstances, did not begin to run till the date of 
decree of the High Court, the 16th November 1904: Gopal 

Chunder Manna vy. Gosain Das Kalay (4); and Artstnama 
Chariar v. Mangammal (5), that the judgment given on the 
a7th November, 1905, did not estop him, because that judgment 
was given on the application, dated the 15th February, 1905, 
which was different from the present application, dated the 21st 
December, 1905 ; and that the High Court was right for reasons 
given in its judgment. 

Mr, DeGruyther, K. C.,in reply, distinguished the case of 
Sham Sunder v. Muhammad Ihtisham Ali (6), which was relied 
upon by the High Court. 

Thé judgment of their Lordships was delivered by 

Lord Mersey.—The substantial question in this case is 
whether an application for the execution of ag decree absolute 
obtained by the respondent for the sale of some property which 
had been mortgaged to him by the appellants is barred by. 
section 4 ofthe Indian Limitation Act, 1877. There is also a 
further question, namely whethera similar application had not 
already been made to the Court and dismissed on the 27th Nov- 
ember 1905, so as to make the present application res judicata. 

The litigattn which has led up to this dispute has been 
very long, and it has been somewhat complicated, but the story 
can be told, for present purposes, in a few sentences. 

'The respondent was the holder of a mortgage of the interest 
of the appellants and of a lady named Musammat Sakina in, 
certain lands. The momgage debt wasa joint-debt, and the 

* mortgaged property was joint property. Default was made in 

(1) (1883) X, B. 111. AL 37. a (4) (1898) I. L. R. 25 Oalo, 594. 

(2) (1884) L R. 11 .A, 18L.— (5):(1902) I. L. R. 96 Mad. 91, 

(8) (1816) L. B. 21. A, 288,. + (6) (1905) I. L. R. 97 All, 501. 
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2.0. »payment of the debt, and thereupon the respondent instituted 

1911, proceedings for the recovery of the money. He also asked for a 

Haji Ashfaq decree that if payment were not made the property should 
ee ‘be sold. 

Lala Gauri Sahai, . The present appellants put in defences, but the lady failed 

Lord “Horsey. to appear, The case was tried, and the defences were found to 


be untrue, whereupon a decree was pronounced against all the 
defendants, the judgment against the lady going by default of 
appearance, This decree was dated the 25th August 1900, and 
it was made absolute on the 21st December 1901. 

If nothing more had happened there should have been no 
difficulty about obtaining an order for execution of the decree. 
But before the decree absolute was made, namely, on the 19th 
September 1900, ‘the lady Musammat Sakina had bestirred her- 
self and had applied for a review of the judgment of the 25th 
August 1900 on the ground that she had never been served with 
process. The lady’s application was refused by the Subordinate 
Judge before whom it came. This was on the 13th May Igor. 
Thelearned Judge did not believe her statement that she had 
had no notice of the proceedings and he was of opinion that she 
had been put forward by the principal defendant in the suit, the 
present appellant Ashfaq Husain, in order to delay the execu- 
tion, Musammat Sakina then appealed ; and her appeal was 
allowed, the Court directing "that the decree passed ex parte 
be set aside so far as the appellant, Musammat Sakina is con- 
cerned, and that'the case should be reheard upon the merits as 
against her, This was on the 11th March 1902. The case was 
accordingly set down for rehearing, and Musammat Sakina then 
pleaded that the plaintiff had received certain sums of money 
from her deceased husband on account of the mortgage debt for 
which he had not given credit. This defence of payment had 
not been put forward by any of the other defendants, and at the 
hearing Musammat Sakina was unable to suppos, it by satisfac- 
tory evidence. Accordingly judgment was given against her on 
the 15th August 1902. She then again appealed but the High 
Court, agreeing with the Subordinate Judge that her witnesses 
were unworthy of credit dismissed her appeal. This was on the 
16th November 1904. Nothing was paid and on the rsth 
February 1905 the plaintiff filed an application against all the. 
defendants in the action asking that the decree of the 15th 
August 1902 might be made absolute, and for an order for the 
sale of the property. To this the appellants filed an objection 
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alleging that the decree of the tsth August 1902 was passed 
against Musammat Sakina alone, and thatthe original decree of 
the 25th August 1900, passed against the appellants, “had be- 
come extinct" by operation of the Statute of Limitation. The 
objection was heard on the 27th November 1905, when the Sub- 
ordinate Judge held that the decree of the rsth August 1902 
concerned Musammat Sakina only, and that therefore no order 
absolute could be made against the objectors on the basis of that 
decree. He also found, that the plaintiff had already, namely, 
on the 21st December 1901, obtained a decree absolute against 
the objectors so that there were two binding decrees (namely, 
the decree against the objectors and the decree against Musam- 
mat Sakina) in respect of the same mortgage. The learned 
Judge therefore came to the conclusion that he could not help 
but disallow the plaintiff's application ; and the application was 
accordingly dismissed. The learned Judge, however, made a 
decree absolute (dated the 27th November 1905) against Sakina, 
Later on, namely, on the 21st December 1905, the plaintiff filed 
an application against all the defendants for execution by way of 
sale of the property. This application was based on the decrees 
of the 25th August 1960, the 15th August 1902, the 16th Novem- 
ber 1904, the 21st December 1901, and the 27th November 
1905, before-mentioned. The present appellants filed an objec- 
tion to this application on the 7th February 1906, alleging that 
they were no parties to the decrees of the 15th August 1902 and 
the 27th November 1905, and that as to the decrees of 25th 
August 1900 and 21st December 1901 they were time-barred. 
These are the facts, and the first question is whether the remedy 
against the present defendants is statute barred. The limitation 
applicable to the case is to be found in the fourth section’ of the 
Indian Limitation Act, 1877, which provides that every applica- 
tion made after the period of limitation prescribed therefor by 
the second sgeedule annexed tó the Act shall be dismissed, 
although limitation has not been set up as a defence. The 
second schedule (No. 179) provides that the time for an 
application for the execution of a decree shall be three years 
from the date of the decree, or (where there has been an appeal) 
from the date of the fipal decree or order of the appellate Court, 
The answer to the question, therefore, depends upon the date 
of the decree on which the application for execution is based. 
If the date of the decree is more than three years before the date 
of thé application, then the respondent's remedy is “statute 
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LP. 9 ‘barred, but otherwise not. Now the respondent originally 
“jon. -claimed a decree against all the defendants jointly in respect of 
Haji Ashfaq & joint mortgage debt, and he obtained on the 25th August 1900 
Hussain what purported to be a judgment in accordance with his claim. 


Fein Gauci Rahai, But it subsequently appeared that by reason of non-service of 
` ^ process on one of the defendants, the judgment ought not to 
have been given, and accordingly the Court reopened the matter 
by setting aside the judgment so far as it affected the one defend- 
‘ant who had not been served, and directed another enquiry to 
ascertain whether that defendant had any defence. It might 
have been more in accordance with strict procedure if the Court 
had set aside the whole judgment and had proceeded to re-try 
‘the case as against all the defendants. But it was apparently 
considered that such a course would involve unnecessary delay 
and expense, and no one objected to the procedure adopted by 
the Court. 

Thus the original judgment of the 25th August 1900 was 
treated by the Court and by the parties as a mere step in the 
“granting of the relief for which the plaintiff was asking and to 
which, as it ultimately turned out, he was entitled, namely, a 
“decree against all the defendants jointly. The irregularity (if 
_any) in the procedure has, in their Lordships’ opinion, worked 
mo wrong and is of no real consequence. Subsequently and after 
many delays, for which the respondent was in no way respon- 
sible, it was ascertained that the defendant who alleged that she 
‘had not been served had no defence, and a decree was made 
against her. This decree which was dated the 16th November 
1904 was the second step in granting to the plaintiff the relief 
to which he was entitled. It supplemented and completed the 
decree granted on the 25th August 1900, and for the first time 
gave to the plaintiff that which would alone justify him in apply- 
ing for the joint execution to which he was entitled. It is from 
the date of this last judgment (the 16th November 1904), or 
rather from the date when it was made absolute (the 27th Nov- 
ember 1905) that the time under the statute began to run. It 
‘was then for the first time that the Court granted a complete 
decree to the respondent. It follows therefore that the plaintiffs 
remedy is not statute barred. This seems to have been the 
view taken by the High Court in thé judgment from which 
„this appeal is brought, and in their Lordships’ opinion it 
is right. 
bs __ Astothe second point taken on behalf of the appellants, 


Lord Mersey, 
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namely, that the plaintiff is estopped in the present proceedings 
by the judgment given against him on the 27th November 1905 
upon his application ofthe 15th February 1905, it is sufficient 
to say that the present application is different from the applica- 
tion then before the Court. The application of the rsth 
February 1905 was based on the decree of the 15th August 1902, 
and on that alone, whereas the present application is based upon 
the joint effect of the two orders absolute of the 21st December 
1901 and the 27th November 1905, made against the appellants 
and Sakina respectively, and which two orders are in effect one 
decree of the later date. 

Their Lordships will humbly advise His Majesty that the 
appeals should be dismissed. The appellants will pay the costs. 

Messrs. Ranken Ford, Ford and Chester.—Solicitors for the 
‘Appellants. 

Messrs. Sanderson, Adkin, Lee and Eddis.—Solicitors for the 
Respondents. 
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ORIGINAL CIVIL. 


Before Mr. Yustice Fletcher. 


KING 
v. i f 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Ürown, service under— Crown, power of dismissal of servant of—East India 

Üompany— Beeretary of State—Btatwte 21 and £2, Viet, Oh, 106—3 $4 Wil, 

` IV, Ch, 85, Beo. 75. 

The Orown in the absence of statutory provision oan dismiss any servant 
in ita Civil or Military employ. 

The position of a servant of the East India Company was exactly the same 
as the position of a servant of the Crown, A servant of the Orown who has 
been dismissed, has no higher right against éhe Secretary Btate than what he 
would have had agfinst the Hast India Company. 

A servant of the Orown who had received his notice of dismissal ind got 
his wages for the remainder of the term covered by the notice cannot maintain 
an aotion for wrongful dismissal. 

Suit for wrongful dismissal. 


"The proceedings in the suit at an earlier stage are reported 
dn King v. Secretary of State (1). 
Mr. Pugh for the Plaintiff. 
.. Mr. Sinka for the Defendant, : 
" . o: * Original Buit No 4608011900. .. .. ^. 0 
* (1) (1808) I. L. B, 85 Calo. 804. ^. 
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The judgment of the Court was as follows: 


Fletcher J.—This is a hopeless and frivolous action. 

The plaintiff Mr. Arthur John King was employed by the 
Government of India ina tea garden in Port Blair, in the 
Andaman Islands. The plaintiff in his plaint alleges that in the 
month of February, 1887, Mr. A. P. Macdonnel the then Officiating 
Secretary to the Government of India, wrote to the then Superin- 
tendent of Port Blair setting out the terms on which the employ- 
ment of the plaintiff was sanctioned by the Secretary of State, 
viz., that after an engagement of three years the plaintiff's ser- 
vices should be retained for an undefined period, on a salary of 
Rs, 350 a month increasing by annual increments together with a 
commission of five per cent. onthe net profits of the tea garden. 
There were certain other allowances which were to be made to 
the plaintiff and he was tobe entitled to six calendar months’ 
notice if his engagement wasto be terminated. The plaintiff 
further alleges that onthe 4th July, 1887, the Government of 
India decided that the grant of leave to the plaintiff should be 
regulated by the Rules of the Civil Leave Code applicable to 
uncovenanted officers of the Government, and such decision was 
communicated to the plaintiff by and on behalf of the Government 
of India and was accepted and agreed to by the plaintiff, and 
thereupon by mutual agreement the Regulations of the Civil 
Leave Code became a part of the contract between the parties. 

The plaintiff also alleges that by mutal consent and agree- 
ment the terms of his employment were further varied so that he 
should be entitled to receive one year's notice instead of six 
months to terminate his employment, and that this and other 
changes in the terms of his employment were duly sanctioned by 
the then Secretary of State and accepted by the plaintiff, 

On.he r7th February, 1905, the then Superintendent of 
Port Blair wrote to the plaintiff and asked if he was prepared to 
dispense with the one year's notice to which Nbe was entitled 
under the terms of his covenant and ifhe was prepared to leave, 
the Government would pay him.one year's salary and a bonus of 
4200 and he was informed that in any case he must accept that 
letter as a notice of the termination of his employrnent. 

On the 18th July, 1905, the Government of India closed this 
tea garden and paid to the plaintiff his salary up to the 17th 
February, 1906, and he also received from the Government the 
bonus of £200 or Rs. 3,000. 

The plaintif's case is that heis entitled to damages, one 
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year’s salary from the 18th July 1905, and to the commission 
to which he was entitled under the terms of his contract. 


Now, the first question is, what is the nature of the plaintiff's 
employment ? 


That he was employed under the Crown there is no doubt. 


It is a general rule and a well-established principle that the 
Crown in the absence of statutory provision can dismiss any ser- 
vant in its Civil or Military employ, 

It is said that it does not apply to the persons employed under 
the Government of India who are engaged in certain commercial 
undertakings of the Government. Now, the only right which 
the plaintiff can have against the Crown, which is not the ordin- 
ary right of a servant of the Crown, is in the event if he had a 
different right against the East India Company. 


Section 65 of the Statute, (21 and 22 Vict. Chap. 106), gives 
certain persons a right of action against the Secretary of State, 
Now, what was the position of a servant of the East India Com- 
pany prior to the time when British India was taken over by the 
British Crown ? 


It appears to me that the position of a servant of the Com- 
pany was exactly the same as the position of a servant ofthe 
Crown, It is enacted by section 75 of 3 and 4 Will. IV, Chap. 85 
that * Nothing in this Act shall take away the power of the said 
Court of Directors to remove or dismiss any of the officers or 
servants of the said Company but that the said Court shall and 
may at all times have full liberty to remove or dismiss any of 
such officers or servants at their will and pleasure." 


The Company, therefore, had exactly the same right of dis- 
missing servants as the Crown has, but even in this case, if the plain- 
tiff had a right of action against the Crown, I should hold that his 
suit could not sugceed. It seems to me wholly wrong to say that 
the servant, who had received his notice of dismissal and got his 
wages for the remainder of the term covered by the notice, could 
maintain an action for wrongful dismissal It seems to involve 
the anomaly that the person dismissed in the eleventh month 
of the notice would receive a larger amount thanifhe was dis- 
missed in the first month. I think from the plaintiff's own state- 


‘ments in the plaint that the plaintiff has been treated by the 


Government with great consideration, 
It only remains for me tosay that the plaint discloses no 
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cause of action against the Secretary of State and the suit must 
be dismissed with costs on scale No. 2. 


Leslie and Hinds.—Attorney for the Plaintiff. 
Kesteven.— Attorney for the Defendant. 
B. M, x: 


Before Mr. Justice Stephen, 


SARAT CHANDRA DAS 
v. 


SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Pensions Act, (XXIII of 1871), Sec. 4—Beoretary of State —Agreament of service, 
validity—Suit, whether maintainable in civil Court. 


Under seation 4 of the Pensions Aot, 1871, a civil Court cannot entertain a 
suit relating to any pension ‘conferred by the British Government, whatever may 
have been the consideration for such pension and whatever may have been the 
nature of the payment for which such pension may have been substituted. 

Suit for Pension. 


The agreement upon which the suit was based was as follows : 
AGREEMENT (Ex, A) 

The conditions upon which Babu Sarat Ohandra Das, Deputy Inspector of 
Schools, Darjeeling, will proceed to Tibet are following, as agreed on by Mr, 
Oockerell, Mr. Oroft and Babu Sarat Ohandra Das. 

. L Hewl start for Tashilbanpo in the month of September 1881, and 
thence for Lhasa as some subsequent date either this year or next spring at his 
discretion according to ciroumstanoes and the opportunities that may present 
themselves for a safe journey, Arrived at Lhasa, he will endeavour to place 
himself under the protection and to cultivate the friendship of influential per- 

sons, and he will avoid general observation as much as possible. He will keep 

a diary and record in it from day to day any points of interest that he may note 
with regard to place and people. He will also pursue his investigations into the 
religion, literature and History of Tibet with regard to which separate instruo- 
tions will be given tohim, With this object he is authorised to purchase books, 
manuscripts or whatever else may throw light upon the subject of his inquiry, 
and to employ natives of the country forthe same purpose. He will exercise 
his discretion as to extending his journey beyond Lhasa;‘pnt journey for mere 
purpose of geographical explorations are discountenanced, as likely to create 
suspicion. He may, however, find it advisable to visit a distant town or 
monastry for the purposes of his investigations, and in such oases he will take the 
observations necessary for a ronte survey; but he should make no maps of the 
country. No limit is fixed for the duration of his stay at Lhasa ; but special 
reasons apart, he should endeavour to return to India within twelve months, 
He will also endeavour to maintain regular communications with India during ^ 
his absence, reporting his proceedings from time to time to the Director of 
Publio Instruotion, and making eee for the safe transmission of letters 
to himself, R . : 

* Original Suit No, 194 of 1908, 
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2. A sum of Rs 5,000 (five thousand) will be placed at his disposal in gold, Oly 
pearls, coral or other objects of value in Tibet; with this sum he will defray all p. 
necessary expenses to himself dnd of those who accompany him inoluding any 
purchases that he may make in relation to the objeots of his journey. He will Sarat Chandra Das 
keep a strict account of all his expenditure, and will submit it on return, to- Seorotary of Btate 
gether with the balange remaining in his hands to the Direotor of Public Ins. for India in ‘Council, 
traction, HS 

3. From Ist September 1881 his pay will be raised during good behaviour 
to Rs. 800 (Rupees three hundred) a month. During his absence from British 
India his salary will either, as he may prefer, be keptat his credit at the 
Treasury, or be paid, in whole or part, to any person authorised to receive it on 
his behalf. In the event of his death before returning to British India, a pen- 
sion of Rs, 100 (one hundred) & month will be paid to his widow during her 
life time, and will be continued in the event of her death to his family until 
such date as] the younger son now alive attains the age of 21, or until the 
younger daughter now alive marries, whichever happens last. 

4. The pay of Lama Aggen iGyateho, who will accompany him to Lhasa, 
will be raised during good behaviour to Ra, 100 (one hundred) a month from the 

Ist September 1881. During his absence from British India, his salary will 
either, as he may prefer, be kept at his credit in the Treasury, or be paid in 
whole orin part to any person authorised to receive it on his behalf, In the 
event of his death before returning to British India, a pension of Ra 25 (twenty 
inve) a month will be paid to his widow during her life time. 
(Bd) HOBAOE CooKERELL, 
- OALOUTTA, Sept. 4th, 188]. Sgoretary to the Govt, af Bengal, 
Political Department, 

Messrs. B. Chakravart, C. R. Das, B. E. Lahiri, F. M. 

Sen-Gufpta for the Plaintiff. 


The Advocate- General, Mr. S. F. Sinha, Mr. R. C. Bonnerjee 
for the Defendant. 
The following judgment was delivered by 


Stephen J.—This suit is brought by the plaintiff fora 
declaration that he is entitled to receive from the defendant pay- 
ment of Rs. 300 a. month for the rest of his life, and to recover 
from him a sum of Rs. 8,610 representing the balance of this sum 
that is dueto him on the default of the defendant to pay him 
this amount since the 25th May 1902. The facts of the case are 
peculiar, and itis admitted that shortly they are as follows: In 
1881 the plaintiff was acting as a school master in the employ- 
ment of the Education Department of the Government of India 
at Darjeeling. Inthat year he was employed by the defendant 
to undertake a highly dangerous journey into Tibet and to make 
tertain enquiries there, the result of which if the expedition were 
successful, would be usefulto the Government. The terms on 
which he was employed are contained in a document dated the 
4th September, 1881 signed by Mr. Cockerell, who was at that 
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time Secretary to the Government of Bengal, and was authorised 
to act in the matter for the defendant. The document begins: 
“The conditions upon which Babu Sarat Chandra Das, Deputy 
Inspector of Schools (at) Darjeeling will proceed to Tibet are the 
following." His duties are then set out and are, briefly to go to 
Lhasa, see as much of the country as he can, and return to 
India in about a year if he can manage to do so. He isto receive 
articles to the value of Rs. 5,000 wherewith to defray his expenses, 
Paragraph 3 of the document then goes on “From the rst Sep- 
tember, 1881, his pay will be “ raised during good behaviour to 
Rs. 300 a month" and arrangements are made, with which we 

are not concerned, as to how Rs. 300 a month was to be paid to 
him during his absence, and what was to happen in case of his 
death before his return to British India. He carried out his 
instructions and returned to Darjeeling on the 27th December, 
1882, The case made in the plaint is that fromthat date he served 
the Government of India on deputation, being nominally in the 
Education service, though he repeatedly applied to the Govern- 
ment to be treated as actually a member of the Education ser- 
vice, so as to become entitled to the emoluments and promotion 
tobe expected by a man in that position. This state of things 
continued till September, 1902, when, inspite of his protests, he 
was compelled to revert to the Education service as a preliminary 
to making him retire asa member thereof. He was so retired, 
apparently in 1904,.though this is not stated in the plaint, after 
having been placed on furlough in February 1902. Hecontinued 

to draw Rs. 300 a month from the beginning tothe 25th May 
1902, since when he has received only Rs. 150 a month. 

The defendant now argues that the plaint discloses no cause 
ofaction and thatthe suit must be dismissed accordingly. His 
case is that the plaintiff claims the Rs. 300 a. month either as 
pension or pay. If he claims it as pension he is met by section 4 
of the Pensions Act, 1871, which provides that * Except as herein- 
after provided no Civil Court shall entertain any suit relating to 
any pension or grant of money or land revenue conferred or 
made by the British or any former Government, whatever may 
have been the consideration for any such pension or grant, and, 
whatever may have been the nature of the payment, claim or right 
for which such pension or grant may have been substituted.’ 
If he claims it as pay the defendant has a right to dismiss 
him at pleasure, ‘consequently he may dismiss him on such terms 
as he sees fit, Further, in England the Crowg is not bound by a 
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contract of service ; it can dismiss its servants at will, and is not 
bound to pay salary, pension, or other remuneration for any ser- 
vices rendered either past or future ; and the East India Com- 
pany was, and consequently the Secretary of State now is, in the 
same position. 3 

To this the plaintiff replies that the Crown in England is 
bound by contracts of service asa private individual would be 
except that where the contract enables the servant to exercise 
delegated sovereign powers the Crown may dismiss him at 
pleasure. Even though a public servant is liable to be dismissed 
at pleasure, yet if he is not dismissed during his public service 
he is entitled in England to enforce his rights under the contract 
by a petition of right. In India the East India Company could, 
and the Secretary of State can enter into contracts by which they 
are bound provided the contract is one which could be entered 
into by a private individual, and the contract does not support to 
be entered into in the exercise of sovereign rights. In India the 
Secretary of State is legally bound by such contracts by force of 
21 and 22 Vict. Ch. 106, section 65 ; and the Pensions Act does 
not impair the contractor's rights, and does not in terms apply 
to this case. 

Inthese circumstances the first thing I have to decide is 
whether the case is governed by section 4 of the Pensions Act ; 
that is whether on the plaint as I have described it the plaintiff is 
claiming Rs. 300 a month as pension in the terms of that section. 

The defendant's case is he is doing so because the opening 
words of the plaint shew that he was in the employment of the 
defendant at the time of the contract, and para. 10 where he sets 
out what subsequently bappened to him, shows that he never 
left that service till he was retired, but on the contrary asked to 
be replaced in his former branch of it whereby his prospects 
would have been materially improved, if, that is, his reinstate- 
ment in the Education service had *taken place early enough to 
enable him to secure promotion. The plaintiff served the defen- 
dant continously till 1902 or 1904, any payment made after his 
services had ceased must therefore be taken as made in considera- 
tion of that service, and, is therefore a pension in the most usual 
sense of that word ; and any claim to it is a claim to a pension. 

To this the plaintiff replies in argument that the service of 
the plaintiff in Tibet must be taken as wholly independent of any 
other service that he may at any time have rendered to the Gov- 
ernment. Anfexpedition of the character of that undertaken by 
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the plaintiff i isso widely different from the ardiai? duties of a 


"member of the Education service that it must be taken on the 
'same footing as if it had been rendered by a stranger, and as soon 


asit was concluded safely and according to the terms of the 
defendant's instructions, the consideration was earned how- 
ever it was to be paid and whatever might happen afterwards. 
He was not bound to continue to serve the Government, and tbe 
present claim is not one for pension, but for an annuity which 
may for present purposes be taken as representing a lump sum of 
money payable at the end of the expedition. 

The plaintiff urges that the term “during good behaviour " 
used in para. 3 of the document of 4th September 1881, is equi- 
valent to “ for life,” and as far as the present argument is con- 
cerned the defendant admits that this must be taken to be so ; 
as it would have this effect in the absence of any proof of want of 
good behaviour, an issue which it would be for the defendant to 
prove ; and which of course it is not now open to me to consider. 

It may be fair to both partie's to point out that the defen- 
dant has pleaded that the plaintiffs’ actions and conduct have not 
been such as to fulfil the condition of good behaviour ; but this 
plea was withdrawn at the commencement of the hearing. 

On considering the arguments that have been addressed to 
me on this part of the case, which turns of course merely on the 
meaning I attach to the plaint, including the document of 4th 
September 1881, I find that those of the defendant must prevail. 
The terms of the document are “ that his (the plaintiff's) pay will 
be raised," which according to the defendant's contention I must 
read as equivalent to “he shall receive.” During his absence 
in Tibet he is to receive salary, and I cannot but regard this as a 
payment of the same kind as that which he had already been 
receciving in the Education service. According to his own case 
he was in the service of the Government of India on deputation 
for some twenty years after his return-from Tibet and repeatedly 
asked to be treated as a member of his former branch of Govern- 
ment service, which seems to me to goto shew that he is treat- 
ing the whole of his service under Government as one service, 
and that he cannot separate the expedition from the service 
before and after it took place. He reyerted to the Education 
service in 1902 and was retired in 1904, but as he seems not to 
have acquiesced in what was then done, and had, I suppose, no 
choice in the matter, Í do not think these facts are of much 
importance, 
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The conclusion seems to me inevitable that he must be taken 
to have been in Government service during the whole of the 
time I have mentioned ; and that anything payable to him after 
the termination of that service is in the nature of what is com- 
monly understood as a pension. This being so, I am unable to 
avoid the conelusion that any payment which the defendant is 
bound by the terms of the document of 4th September, 1881, to 

“make to the plaintiff after the termination of his service is a pension 
asit is ordinarily understood. The plaintiff has attempted to 
argue that it is not a pension within the terms of the section 4 
of the Pensions Act ; but the terms of that enactment relating to 


pensions, seem to be amply to cover the present case, though > 


they have been carefully framed so as to cover a great many others. 

The plaintiff's suit must accordingly fail on this point and 
it is unnecessary that I should express any opinion on how far 
the numerous authorities dealing with the liability of the Crown 
and the Secretary of State to be sued on contracts of service apply 
to the present case. 


The case is accordingly dismissed. 
Norendra Nath Sen €&' Co.—Solicitors for the Plaintiff. 
C. H. Kesteven.—Solicitor for the Defendant. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Justice Teunon. 
SRINIVASA PRASAD SINGH 
v. 
KESHO PRASAD SINGH.* 

Stay of emeoxtion — Deoree—Secwrity—Seoretary af Stata for India in Council, 
position and powers of—Gorernür-General of India in Council, powers of 
—Estoppel— Public officer—Ultra vires acts—Oode of Ciril Procedure (Act 
V of 1908), Sac. 145, O. 41, R. 6—Statute 21 and 22 Vict, Oh, 106, Secs. 
89, 40, 41, 65—Statute 21 “and 22, Viot, Ch. 41, Secs.1, 2, 6— Eust India 
Oompany, powers of. h 
A sued B, an infant under the Court of Wards, and the Collector represent- 

ing that Court, for recovery of the Dumraon Raj Estate on the allegation that 

it had been wrongfully seized as the property of the infant. A obtained a decree, 

The defendants appealed to the High Court and applied for stay of execution. 

In support of the application, they offered to give as security ‘a guarantee, to be 
cxeouted by the Government of Bengal on behalf of the Secretary of State for 

India in Council, offering to TE gas the plaintiff out of the revenues. of India, 

, if the appeal was unsuccessful, 

Isla : That before exeoution could ba stayed, the requirements of B, bof 
O. 4t of the Civil Procedure Code of 1908 must be strictly fulfilled.. ` 


* Civil Rule No. 4459 of 1910 in connection with Appeal from ; Original: 
Decree No. 441 of 1910 ; 


3. 


1910. 
Barat Ohandra Das 

who 
Secretary of State 


for India in Council, 


Staphens J, 


OIviIL, 


1911. 


—_ 
January, 4, 17,18 . 
March, 2. 


—— 


366 


O1vIL. 


1911. 


angan 
Brinivasa Prasad 
Bingh 


t. 
Kesho Prasad Singh. 


THN CALOUTTA LAW JOURNAL. [Von XIII. 


That as the decree-holder had contested the validity of the security offered 
the Oourt had not merely jurisdiction, but it was incumbent upon it, to decide 
the question. 

That the offer of the security by the Secretary of State for India in Council 
was notan Act of State, and consequently the validity of the guarantee offered 
could be determined by a municipal Court, 

The characteristics of an Act of State examined. 

That even if the guarantee was accepted, the Seoretary of State for India 
in Council would not be bound by the doctrine of estoppel to challenge ita 
legality if ocoasion arose for its enforcement. 

That if any authority representing the Orown were to make a contract so 
as to derogate from the powers of the Crown, the contract could not ba enforced 
against the Crown ; and this principle applies to the Seoretary of State for 
India in Gouncil who acts as representative of the Orown under aathority 
delegated by the statutes relative to this matter, 

That the conditions mentioned in section 41 of the Government of India 
Aot, 1858, must be strictly fulfilled for the validity of contracts entered into on 
behalf of the Secretary of State for India in Council ; and that, consequently, 
as in the present case it was not shown that the seourity offered had been sanc- 
tioned by the Secretary of State for India in Council with the concurrence of 
a majority of votes ata meeting, the Oourt would not accept the security as 
valid and legally enforceable. 

That assuming the security to have been offered by the Governor-General 
of India in Counoil, it could not be accepted asit was not shown to be within 
the powers of the Governor-General in Oounoil as defined in section 1 of the 
Government of India Act, 1859, 

That under section 145 of the Civil Prooedure Oode, 1908, the security, 
even if accepted, could not be enforced in execution, as the Secretary of State 
for India in Council did not make himself personally liable, and if it had to be 
enforced by suit, its legaiity could be contested by the Secretary of State for 
India in Council, who was not a party to the present proceedings except for the 
one limited purpose mentioned in seotion 145. 


Per Mookerjes J. (contra Tewnon J.)—That the security offered should not 
be accepted also on the ground that it was not for the purposes of the Govern- 
ment of India Aot, 1858, that is, for the purposes of the superintendence, direc- 
tion and control of the country. 


Per Tewnon J. (Hookerjes J. expressing no opinion,)—That the powers of 
the Secretary of State for India in Council in matters of contractual obligation 
are wider than those of the Rast India Company. 


Rule for stay of execution. 


Mr. S. P. Sinha, Dr. Rash Behary Ghosh, Babu Ram 
Charan Mitter, Babu Mohini Mohan Chatterjee for the Petitioners. 

Mr. B. C. Mitter, Babus Narendra Chandra Bose, Provash 
Chandra Mitter and Manmatha Nath Mukerjee for the Opposite 
Party. . 

Mr. G. H. B. Kenrick, K. C., Advocate- General, as amicus 
curiae for the Secretary of State for India in Council. C, A. V 
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The following judgments were delivered: 


Mookerjee J.—This Rule was granted upon an application 
under Order 41, Rule 5 of the Civil Procedure Code of 1908 for 
stay of execution of the decree of the Court below. At thetime the 
Rule was issued, the Court also madean order under Sub-rule (4) 
of that Rule for stay of execution pending the hearing of the appli- 
cation. The circumstances under which the application has been 
made may be briefly narrated. Maharani Beni Prosad Koeri of 
Dumraon died on the 13th December 1907. The plaintiff Kesho Prasad 
Singh alleges that two days later, he was evicted from the Raj estate, 
though he was the rightful owner thereof, and on the 16th December 
1907 the Court of Wards declared an infant Jung Bahadur Singh, 
now known as Maharaj Kumar Srinivasa Prasad Singh, as the 
owner thereof and took possession of the Raj on his behalf, On 
the sth February 1909, Kesho Prasad Singh commenced an 
action in the Court of the Subordinate Judge of Shahabad for 
declaration of his title, for recovery of possession of the Dumraon 
Raj estate, for accounts and mesne profits and for incidental 
reliefs, The suit, which was valued at three crores of rupees, was 
brought against the infant Jung Bahadur Singh alleged to have 
been adopted by the late Maharani under an authority from her 
husband Maharaja Sir Radha Prasad Singh ; the Collector of 
Sahabad as representing the Court of Wards and the Manager 
under the Court were also joined as defendants. The claim was 
strenuously resisted on behalf of the defence, and after a pro- 
tracted trial extending over many months a decree was made in 
favour of the plaintiff on the 12th August 1910. The operative 
part of the decree is in the following terms: ^" The plaintiff 
Babu Kesho Prasad Singh being the lawful heir of the Dumraon 
Raj is entitled to recover possession of all the properties apper- 
taining thereto and the defendant should make over peaceful 
possession of the same. He is further entitled to the reliefs prayed 
for in the plaint. The Court of Ward$ is liable to render accounts 
of all moneys, movables and immovables of which it took posses- 
sion at the time of its assumption of thecharge of the Estate. It is 
further declared to be liable for mesne profits and other benefits 
for the period the plaintiff is kept out of possession, that is, from 
the date of dispossession up tothe time heis restored to possession. 
The plaintiff shallbe entitled to all his costs from the Court of 
Wards with interest up till realization.” On the 8th September 
1910, the infant defendant represented by his guardian under the 
Court of Wards and also the Collector of Shahabad appealed to 
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this Court against the decree of the Subordinate Judge, and 
obtained the Rule now under consideration as also the fuferim 
order for stay of proceedings to which reference has been made. 
The Rule first came to be heard before my learned brother Coxe 
and myself on the 4th December 1910. The materials then 
before the Court were the petition upon whichthe Rule had 
been issued, verified on the 7th September 1410, and the affidavit 
of the plaintiff respondent Kesho Prasad Singh sworn on the Ist 
December 1910. After elaborate arguments, the petitioners 
obtained an adjournment to enable them to consider what security 
they might offer under Order 41, Rule 5, sub-rule 3, clause (c), if 
the Court felt disposed to make an order forstay of execution. 
The Rule came on for further arguments on the 19th December 
1910. Meanwhile the petitioners had adopted what must be 
regarded as an unusual and irregular course. On the rsth Dec- 
ember 1910 they filed an affidavit which was ostensibly an affidavit 
in reply to that filed by the respondent Kesho Prasad Singh on 
the 1st December 1910 but which in reality introduced new 
matters toisupplement the allegations in their original application. 
Thereupon Kesho Prasad Singh on the 19th December 1916 
fled another affidavit in which he protested that the affidavit 
filed by the petitioners on the 15th December 1910 was irregular 
and ought not to be accepted. Kesho Prasad Singh also contra- 
dicted various allegations made in the second affidavit filed by the 
petitioners, The Rule was then further heard before my learned 
brother Coxe and myself on the 19th December 1910. Butasthe 
petitioners were not ready to make a definite offer of security, 
they obtained another adjournment. The Rule then came to be 
heard by my learned brother Teunon and myself on the 4th 
January 1911 when the petitioners offered as security what was 
described as a guarantee by the Secretary of State for India. The 
case was then further adjourned to enable the Advocate-General 
to be heard as amicus curiae on behalf of the Secretary of State 
for India. Full arguments were addressed to the Court on the 17th 
and 18th January by the learned Advocate-General and by learned 
counsel on behalf of the decree-holder respondent and the 
judgment-debtors appellants. On behalf ofthe decree-holder it 
was contended that the Rule ought to be discharged, first, because, 
upon the materials placed before the Court, there was no proof 
that substantial loss might result to the appellants unless an order 
for stay of execution was made ; and secondly, because the security 
gffered was not legally enforceable, and at any rate its validity was 
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open to such grave doubt that it ought not to be accepted as a 
good security for the purposes of stay of execution. The learned 
counsel for the decree-holder further contended that the peti- 
tioners bad acted in an entirely irregular manner, as it was not 
open to them „to place on the record what was essentially a 
supplemental affidavit after the hearing had commenced 
and the matter had been adjourned to enable the appel- 
lants to consider whether they could comply with the 
requirements of the Code in the matter of security. On 
behalf of the judgment-debtors petitioners, it was contended 
that substantial loss would result to them if execution was 
not stayed and that the guarantee offered furnished adequate 
security for the protection of the decree-holder in the event of 
his ultimate success. On behalf of the Secretary of State for 
India, the learned Advocate-General, as amicus curiae, further 
contended that the guarantee offered on his behalf was ample 
security and its validity could not be questioned,in.a municipal 
Court. The questions raised are of some novelty and by no 
means free from doubt and difficulty. The Court has conse- 
quently taken time to give the fullest consideration to the argu- 
ments advanced on both the sides. 

Order 41 Rule 5 of the Code of 1908 provides in sub-rule (1) 
that an appeal shall not operate as a stay of proceedings under a 
decree, except so far as the appellate Court may order, nor shall 
execution of a decree be stayed by reason only of an appeal 
having been preferred from the decree ; but the appellate Court 
may for sufficient cause order stay of execution of such decree. 
Sub-rule (3) next provides that no order for stay of execution 
shall be made under sub-rule (1) unless the Court making it is 
satisfied, (a) that substantial loss may result to the party applying 
for stay of execution unless the order is made; (4) that the 
application has been made without ugreasonable delay ; and, (c) 
that security has been given by the applicant for the due 
performance of such decree as may ultimately be binding 
upon him. l 

Each of these three elements is an essential pre-requisite to 
the grant of an order for stay of execution, and it is the duty of 
the Court to satisfy itself that each of these conditions has been 
fulfilled before an order is made in favour of the judgment-debtor. 
In the present case, no question arises as to the second element ; 
the application was made very promptly, in fact, even before 
the decree-holder could make an application for execution of 
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his decree. The question therefore is restricted to the other 
two elements, and, they may be separately considered. 

The first question is, whether the petitioners have satisfied 
the Court that substantial loss may result to them unless the 
order is made. Gatkwar v. Ghandi (1). Here it cannot be disputed 
that the petitioners have adopted an irregular course. The 
affidavit upon which they applied for a Rule is not sufficiently 
specific. This appears to have been realised after the hearing 
of the Rule had commenced on the 2nd December 1910, and an 
attempt was consequently made to import new matterin the 
supplemental affidavit filed on the rsth December 1910 as an 
affidavit in reply. Strictly speaking, the matter ought to be 
decided upon the petition verified on the yth September 1910 
and the affidavit in answer sworn on the rst December 1910. I 
do not desire, however, to base my decision upon what may bear 
even the semblance of a technical rule of procedure, and, I shall 
therefore take into consideration the materials furnished by all 
the four affidavits, When the statements in the petition are 
analysed they reduce to this: that the plaintiff opposite party 
isa man of small means, that he has carried on the litigation 
with the aid of borrowed capital furnished by speculators, that 
if he obtains possession, restitution may be impracticable, and 
that the ascertainment of the mesne profits may be difficult and 
protracted. This is supplemented by the stereotyped allegation 
that if proceedings are not stayed, irreparable injury will result 
to the appellants. The plaintiff respondent challenges all these 
allegations. In his affidavit of the rst December, he states that 
he is prepared to furnish ample security for restitution, and that 
it is untrue that he has carried on the litigation with the aid of 
speculators, though he has been obliged to borrow money to 
defeat the unfounded claim of the Court of Wards who had at 
their disposal all the resources of the estate for over three years, 
He further asserts that the income of the estate is not eleven lacs 
a year as stated by the petitioners but sixteen lacs a year as stated 
in official papers ; but that whatever the precise income may be, 
practically the whole of the income has been spent by the Court 
of Wards during the three years that the estate has been in 
their charge, besides cash to a considerable extent of which the 
Court of Wards took possession upon the death of the Maharani. 
In the so called affidavit in reply filed on the 15th December 
1910, the statement of Kesho Prasad as to the income is disputed, 


(1) (1899) I. L. R. 25 Bom, 248, 
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An attempt is also made to justify the expenditure of the income O1vin. 
during the three years that the estate has been in the possession 1911. 

Y — 
of the Court of Wards. Statements then are made in the four  grinivasa Prasad 
concluding paragraphs of the affidavit as to the difficulty that Singh 


may result if the management is changed, and reference is Kesho Prasad Singh. 
made to settlement proceedings and numerous suits for rent, now Hookarjee, J. 
pending. A suggestion is also faintly made that the decree- — 
holders, ifallowed to obtain possession, may levy nazaranahs, 
harass the tenants and make improvident settlements. The final 
affidavit of Kesho Prasad, filed on the 19th December, makes 
various allegations of improvident management and reckless ex- 
penditure during the years that the estate has been in the 
possession of the Court of Wards, and it cannot be seriously 
doubted that even if a fraction of these allegations is true, 
the management of the estate has not been above criticism. 
This, however, is a matter upon which the Court is not 
called upon to form a definite opinion at the present 
stage of the proceedings. The point for determination now 
is, whether the appellants have satisfied the Court that 
substantial loss may;result to the infant unless execution is stayed. 
After anxious consideration and scrutiny of the materials 
placed before the Court, I have arrived at the conclusion 
that the question ought to be answered in the negative. 
As already stated, the decree-holder offers to furnish security 
for restitution if an order. for execution is made in his favour. 
If such security is furnished, it is difficult to appreciate how 
substantial loss may result to the appellants. The essence of 
the complaint of the petitioners is that the decree-holder is a 
man of limited means and that if he be permitted to execute 
his decree, restitution will be impossible, This is effectively met 
by the decree-holder when he offers to furnish security to the 
satisfaction of the Court for restitution, before he obtains an 
order for execution. The allegation that the ascertainment of 
mesne profits may be difficult is wholly unsubstantial The 
appellants have now been in possession of the estate for over 
three years and they may be assumed to be intimately acquainted 
with its condition. If, therefore, the decree-holder is allowed to 
execute his decree, after he has furnished security for restitution, 
in the event of reversal ofthe decree of the Court below, the 
defendants appellants may be expected to be ableto prove with- 
out difficulty the amount of profits actually receivable from the 
estate. The learned counsel for the judgment-debtors appellants 
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vee has, however contended that the estate might: be wasted and’ 
1911, injured if placed in the possession of the decree-holder who 
Srinivasa Prasad might not improbably oppress and harass the tenants of this 
Singh - extensive estate. I confess, speculative considerations like these” 
Kesho Prasad Singh,. do not carry any weight with me, The decree;holder claims 
Mookerjes, J, the property as his own; he has successfully conducted a pro- 
—— 75 tracted and expensive litigation to assert his rights; why should 


he, as soon as placed in possession, begin to waste the property ? - 
If he makes improvident alienations pendente lite, the trans- 
ferees will be bound by the result of the appeal On the other 
hand, there is considerable force in the argument of the learned 
counsel for the decree-holder that as "under the management of 
the Court of Wards during three years the whole of the income 
has been spent—it is immaterial whether such income is 
taken to be eight or twelve lakhs a year—and as the savings 
made by thelate Maharanee to the extent of nearly 8 lakhs 
of rupees have also disappeared, the estate could not very well 
fare worse in his hands than it has done under the manage- 
ment of the Court of Wards. I am therefore not able to 
appreciate why the decree-holder should be kept out of the 
fruits of his decree, if he is prepared to furnish secruity for 
restitution. The policy of the Legislature in this matter is 
` obvious from the provisions of the Code ; that policy is that the 
decree-holder is to be allowed to reap the fruits of his decree, 
unless sufficient cause is established for stay of execution. It 
may be conceded that in many cases where, upon presentation 
of an appeal to this Court, an application for stay of execution 
is made on the allegation that substantial loss will otherwise 
result to the judgment-debtor, the decree-holder does not 
challenge the truth of the allegation and is very often con- 
tent to allow execution to be stayed if sufficient security is 
furnished. Where, however, as here, the decree-holder chal- 
lenges the allegation of possible substantial injury tothe judg- 
ment-debtor, it is the duty of the Court to scrutinise the matter. 
This view is strengthened by an examination of the history of 
the legislation on this subject as reviewed in my judgment in 
the case of Zrebeni Sahu v. Bhagwat Bux (1). By sections rz 
and 14 of Regulation V of 1793 and sections Io and 12 of Regula- 
tion VI of 1793, in the case of an appeal against a decree for the 
possession of land, the judgment-debtor could as a matter of 
right obtain stay of execution upon furnishing security and in 


(1) (1907) 6 O. L. J. 298, L L, R. 84 Cale, 1087 (1087). 
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the case of all other decrees the Court could, in its discretion, 
either stay proceedings and take security from the judgment- 
debtor or allow execution and take security from the judgment- 
creditor. This policy however was abandoned as early as 1859, 
and from the provisions of the Code of 1908 which are applica- 
ble to the casesbefore me, it is clear that the judgment-debtor 
cannot obtain an order for stay of execution, unless he has 
satisfied the Court that substantial loss might otherwise result 
to him. To put the matter briefly, it is competent to the Court, 
to accomplish the ends of justice, to allow execution to proceed 
and take security for restitution from the judgment-creditor 
under Rule 6, or stay execution and take security from the 
judgment-debtor under Rule 5. For each alternative, however, 
the burden is upon the judgment-debtor to show sufficient cause. 
In the circumstances of the case before us, sufficient ground, in 
my opinion, is not shown for stay of execution ofthe decree, 
whether we confine our attention to the allegations in the 
original petition or take them along with those contained in the 
supplemental affidavit of the 15th December 1910. The conclu- 
sion follows that the first element essential for grant of stay of 
execution has not been established. 


The second question arises in connection with Order 41, 
Rule 5, sub-rule (3), clause (c) of the Code. of 1908. That clause 
provides that no order for stay of execution shall be made 
unless the Court making it is satisfed that security has been 
given by the applicant for the due performance of such decree 
as may be ultimately binding upon him. Now, in the present 
case, there are two applicants, the infant represented by his 
guardian who is manager under the Court of Wards and the 
Collector of Shahabad who represents the Court of Wards. It 
is stated that the infant has no property of his own, except the 
Dumraon Raj estate the title to which is in controversy. The 
Collector of Shahabad also, who represents the Court of Wards, 
has no funds at his disposal as representative of the Court of 
Wards. Neither of the applicants, therefore, is able to furnish 
security as required by the Code. The learned counsels, on 
their behalf, have consequently intimated to this Court, that they 
are able to furnish a bond executed by the Chief Secretary to 
the Government of Bengal for and on behalf of the Lieutenant- 
Governor of Bengal in Council, for and acting in the premises 
for and on behalf of the Secretary of State for India in Council 
The guarantee offered is in the following form : 
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* To the Registrar of the High Oonurt of Judioature at Fort Wiliam n 
Bengal in its Appellate Jurisdiction, 


This security bond in stay of execution of deoree, executed by the Secre- 
tary of State for India in Council witnesseth : 


That in title suit No. 29 of 1909 in the Court of the second Subordinate 
Judge, Shahabad, wherein Kesho Prosad Singh is plaintiff,and (1) Maharaj 
Kumar Srinivasa Prasad Singh minor, of the Court of Wards Bengal, (2) the 
Oollector of Shahabad and (8) Captain J. B Rutherford, Manager, Court of 
Wards, are defendants, a decree was made on the 12th August 1910, declaring 
the plaintiff to be entitled to the properties forming and known as the 
Dumraon Raj in the district of Shahabad and directing the defendants to 
make over possession to the plaintiff of the said properties and directing the 
Court of Wards to pay the costs of the suit and further directing the Court 
of Wards to account to the plaintiff for all properties movable and immor- 
able taken oharge of by the Court of Wards in December 1907 as on behalf 
óf the defendant No. land of the profits arising therefrom since that date 
&nd to arise therefrom until the date of possession given to the plaintiff, 

The defendants Nos, 1 and 2 have preferred an appeal to this Oourt from 
the said deoree in the said suit No, 29 of 1909 which appeal is still pending. 

Now the defendants Nos, 1 and 2 bave made an application praying for 
stay of execution and have been called upon to furnish seourity. 

Accordingly, I, the Seoretary of State for India in Council stand security 
and covenant that if the said decree of the Court of the second Subordinate 
Judge, Shahabad, be confirmed or varied by the appellate Court, the said defend- 
ants shall duly act in accordance with the decree of the appellate Oourt and 
shall pay whatever may be payable by them thereunder, and if they should 
fail therein, then I, the Secretary of State for India in Council, will be liable 
to pay the same, 

In witness the hand of Ohlef Secretary to the Government of Bengal for 
and on behalf of the Lieutenant-Governor of Bengal in Council for and acting 
in the premises for and on behalf of the Secretary of State for India in Council, 
this day of January one thousand nine hundred and eleven.” 

The learned counsel on behalf of the decree-holder enquired 
whether this guarantee was proposed to be given by the Secre- 
tary of State in Council with the concurrence of a majority of 
votes at a meeting under section 40 of Statute 21 and 22, Victoria 
Chap. 106. The learned counsel for the judgment-debtors 
appellants could not furnish any information on the subject. The 
learned Advocate-General, who appeared as amicus curiae on 
behalf of the Secretary of State for India, declined at one stage 
to give any information in the matter; but when the Court 
intimated to him that the guarantee would not be considered, 
unless the Court was satisfied that the requirements of the Statute 
had been strictly observed, the learned Advocate-General put in a 
copy of the following telegram dated the 31st December 1910 from 
the Secretary of State for India to His Excellency the Viceroy, 
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“Your telegram dated 22nd December,  Dumraon Estate, Í sanótion 
security being furnished by Government of Bengal to the extent required by 
High Court Judicature for stay of execution pending final decision on appeal. 
I sanction also your proposal as to Ward's maintenance and provision of funds 
for prosecuting appeal.” 

The learned counsel for the decree-holder then ‘contended 
that the guardntee ought not to be accepted substantially for two 
reasons ; namely, frst, that it was not shown to have been given 
by the Secretary of State for India in Council with the concur 
rence ofa majority of votes at a meeting ; and secondly, that 
even if the provisions of section 40 of the Government of India 
Act, 1858, were shown to have been strictly followed, the guarantee 
was ultra vires, because it was not a contract for the purposes of 
the Government of India within the meaning of section 2 of the 
Statute and was generally in excess of the authority delegated by 
the Crown to the Secretary of State for India in Council. In answer 
to these contentions, it was argued by the learned Advocate- 
General that it was not competent to any municipal Court to 
determine the validity of the guarantee ; that if a municipal Court 
has such jurisdiction, it ought to refrain from an enquiry into the 
validity of the guarantee, because once the guarantee has been 
given, the Secretary of State for India in Council cannot challenge 
its validity, and that, in any event, it is improbable that after such 
guarantee has been given, the Secretary of State for India in 
Council will repudiate the same, should occasion arise to enforce 
it. It was further contended that the Court need not ascertain 
whether there has been strict compliance with the provisions of 
section 40 of the Government of India Act, 1858, and that the 
guarantee is not beyond the scope of the authority conferred upon 
the Secretary of State for India in Council by the Crown under 
that Statute. Itis necessary to consider in the first place the 
preliminary points urged by the learned Advocate-General. The 
first of these contentions in bar is that a municipal Court has no 
jurisdiction to investigate the validfty of the guarantee because 
this was an Act of State. It is not easy to follow how when the 
Secretary of State for India in Council chooses to give a guarantee 
forthe due performance ofa decree obtained by one private 
individual A against another private individual B, the act can 
be appropriately designated as à sovereign act. As Lord Justice 

. Fletcher Moulton observed in Salaman v. Secretary of State (1), 
an Act of State is essentially an exercise of sovereign power, 
and because it is an exercise of sovereign power, it cannot be 
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challenged, controlled, or interfered with by municipal Courts ; but 
if an act is relied on as being an Act of State and as thus affording 
an answer to claims made by a subject, the Courts must decide 
whether it was in truth an Act of State and what was its nature 
and extent. Thetrue view of an Act of State appears, observed 
the same learned Judge, to be that itis a catastrophic change con- 
stituting a new departure. Municipal law has nothing to do with 
the act of change by which this new departure is effected. Its 
duty is simply to accept the new departure. But although this 
be so, the principles of interpretation applicable to an Act of State 
are not necessarily the same as those which apply to other acts, 
For instance, if an Act of State be expressed in a document pur- 
porting to confer benefits upon an individual, it by no means 
necessarily follows that there is any intention to create a contract 
or that the document should be construed by the same canons of 
interpretation as would be adopted in the case of a contract 
between two individuals. Ifthis be thetrue view of the nature of 
an Act of State, it is not easy to appreciate how the offer ofa 
guarantee by the Secretary of State for India in Council can 
be appropriately designated as an act of sovereign power. But 
if that were its true character, and if for that reason the municipal 
Courts were deprived of all jurisdiction in respect of the matter, 
the decree-holder respondent would be justly entitled to maintain 
the position thata guarantee ofthis character ought not to be 
accepted for purposes of stay of execution. In.my opinion, the 
true view of the situation isthat when the Secretary of State for 
India in Council offers a guarantee forthe due performance by 
the appellants of any decree that might be made against them 
and in favour of the decree-holder respondent, the municipal 
Courts have not only jurisdiction but itis their duty to determine, 
when invited, by the party against whom an order for stay is 
sought, to do so, whether the guarantee is valid and would be 
enforceable if the occasion arese for its enforcement. 

The argument upon the second point in bar falls into two 
branches. Itis first suggested that the Court ought to refrain 
from an enquiry into the validity of the guarantee because once 
the guarantee has been given it would not be open to the Secre- 
tary of State for India in Council to question its validity. It is 
suggested in the second place, that it if not likely that after the 
guarantee has been given, the Secretary of State for India in 
Council would repudiate it, if occasion arose for its enforcement. 
Ín so far as the first branch ofthis contention is concerned, I am 
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unable to uphold it as well-founded. As pointed out in the Laws 
of England edited by Lord Halsbury, Vol. 13, section 537, a party 
cannot by representation any more than by other means raise 
against him an estoppel so as to create a state of things which he 
is under a legal, disability not to do. No person can by his con- 
duct or otherwise waive or renounce a right to perform a public 
duty or estop himself from insisting that it is his right to do so. The 
doctrine has been frequently applied to cases of corporate bodies, 
and it has been ruled in decisions of the highest authority that a 
corporate body cannot be estopped from denying that they 
have entered into a contract which it was sJfra vires for them 
to make ; no corporate body can be bound by an estoppel to do 
something beyond its powers or to refrain from doing what is 
its duty. For illustrations, reference may be made to Fatrttle 
v. Gilbert (1), Attorney-General v. Dubin Corporation (2), 
Ashbury v. Riche (3), Grant v. Secretary of State for India (4), 
Macalister v. Bishop of Rochester (5), Dunn v. Queen (6), Great 
North-Western Railway Company v. Charlesbots (7), {Islington 
Vestry v. Hornsey Urban Council (8). It may be observed here 
incidentally that section 5 of the Government of India Act, 1859, 
to which reference was made by the learned Advocate-General, 
is of no real assistance, because, if a contract is ultra vires, no 
liability under such a contract is imposed upon the Secretary of 
State in Council and none can consequently pass to his successors. 
It was further suggested, however, by the learned Advocate- 
General that this principle is restricted in its application to 
corporations strictly so called and that it does not apply to the 
Secretary of State for India in Council. The distinction suggested 
is, in my opinion, without any foundation, As was observed by 
Lord Esher. M. R. in Dunn v. Queen (6), if any authority repre- 
senting the Crown were to make a contract so as to derogate 
from the powers of the Crown, the contract could not be enforced 
against the Crown. It is well-settled that the effect of the 
doctrine of equitable estoppel does not apply to the Government 
in the case of unauthorised acts or omissions on the part of its 
officers and agents, nor are public officers concluded by acts done 
in their official capacity. The principle is perfectly intelligible 
that though individuals may be estopped by the unauthorised 
“acts of their agents, apparently within the scope of their agency, 
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Orvis, the sovereign power ought not to be bound by the uétra vires 

1911. acts of its agents. See Fior v. Unttea States (1). Now, what is 
Srinivasa Prasad the position of the Secretary of State for India in Council? The 
Bingh powers and duties of the Secretary of State for India in Council 

Kesho Prazad Singh, are defined by Statute and the Secretary of State for India in 
Moolorjot, J. Council is not competent to act in excess of the authority 


delegated to him by the Crown. As Lord Justice James observed 
in Kinloch v. Secretary of State for India in Council (2), if we 
look at the Government of India Act of 1858 which put an end 
to the East India Company, all the property and assets of the 
East India Company were not transferred to any body corporate 
which were successors to the East India Company but were 
vested in the Crown in trust forthe Government of India; and 
the words “the Secretary of State for India in Council" which. 
are mere words providing that that officer and department would 
be capable of suing and being sued, are nothing more than words 
indicating the mode by which the Government of India is to 
sue and be sued; that is to say, the mode in which the Indian 
Exchequer might itself institute proceedings and might be made 
the subject of proceedings for the purpose of determining the 
rights between any of Her Majesty’s subjects. Lord Justice James 
added that there was no such person in truth as the Secretary of 
State for India in Council, and there was no such body known, 
except as a.name for suing and being sued on behalf of the 
Indian Exchequer. This decision of the Court of Appeal was 
taken on appeal to the House of Lords [Kinloch v. Secretary of 
State for India in Council (3)] and was ultimately affirmed. In my 
opinion, there is no room for reasonable doubt that the powers 
and obligations of the Secretary of State for India in Council 
are defined by the Statute and that if he exceeds the authority 
delegated to him, the holder of the office for the time being 
when sued-in a municipal Court is entitled to urge by way of 
defence the u/ira vires character of the transaction. In this view 
of the answer which ought to be given to the first branch of the 
argument, it is not necessary to deal seriously with the second 
branch that the Court ought to refrain from an enquiry into the 
validity of the guarantee, because it is improbable that its validity 
will ever be questioned on behalf of the Secretary of State for 
India in Council. Instances are not unknown in which when an- 
attempt has been made to enforce agreements alleged to have 
been entered into by high officers of State, their validity has been 
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successfully impeached by the Secretary of State for India in 
Council on the ground that the agreements were ultra vires. 
King v. Secretary of State (1), Sarat Chandra Das v. Secretary of 
State (2). See also Shivabhajan v. Secretary of State (3) and 
Municipal Corporation of Bombay v. Secretary of State (4). In 
any event, if te guarantee is unenforceable in a municipal Court, 
the decree-holder cannot legitimately be asked to accept it on the 
assumption that its validity is not likely to be challenged if occa- 
sion arises for its enforcement. In my opinion, the grounds 
suggested why the Court should refrain from an enquiry into the 
question of the validity of the guarantee offered are wholly unsubs- 
tantial ; and the Court would fail in its obvious duty, if a security 
were accepted without question, when it is fairly obvious that 
grave complications might result if occasion arose for the enforce- 
ment of the security. I must now proceed to examine the grounds 
urged by the learned counsel for the decree-holder in support of 
his contention that the guarantee offered ought not to be accepted 
for stay of execution of the decree against the judgement-debtor. 
The first objection taken by the learned counsel for the 
decree-holder is that the security offered is not shown to have 
been sanctioned by the Secretary of State for India in Council 
with the concurrence of a majority of votes at a meeting. This 
in my opinion is a valid objection. The powers of the Secretary of 
State for India in Council are, as I have already stated, defined by 
the Statute, and strict compliance with its provisions is essential, 
Section 40 of Government of India Act, 1858, lays down—I quote 
only so much of the section as is necessary for the present pur- 
pose——that the Secretary of State in Council with the concur- 
rence of a majority of votes ata meeting shall have full power to 
enter into any contracts whatsoever, as may be thought fit for the 
purposes ofthe Act. I need not repeat that the learned Advocate- 
Generalat one stage declined to give any information on the 
subject, but subsequently placed befdre us a communication that 
had passed between His Majesty's Secretary of State and His 
Excellency the Viceroy. The terms ofthe telegram, however, 
are not explicit, and the learned Advocate- General was unable to 
furnish to the Court precise information upon this fundamental 
point, Inthe events which have happened, I must decline to act 
„upon the assumption that the Secretary of State in Council with the 
concurrence of a majority of votes at a meeting, proposes to give 
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this guarantee. The Secretary of State for India in Council is not 
a party to the suit orto the decree under appeal ; nor is he a party 
to these proceedings for stay of execution, and if a security is 
offered on his behalf for the benefit of the judgment-debtors, the 
decree-holder and the Court.are plainly entitled to have definite 
information that the provisions of the Statute hafe been strictly 
complied with. Such information has not been given, and there- 
fore the first objection taken by the learned counsel for the 
decree-holder has not been successfully met. : 

~ -The second objection taken by the learned counsel for the. 
‘decree-holder is that the security offered is ultra vires. Here the 
learned counsel based his contention upon two grounds, namely, 
first, that under section 40 of the Government of India Act, 1858, the 
Secretary of State for India in Council may enter into any con- 
tract for the purposes of the Act, that is, for the purposes of the 
Government of India alone, as mentioned in section 2 of the 
Statute : secondly, that under sections 39, 40, 41, 42 and 65 of the 
Statute, only such liabilities undertaken by the Secretary of 
State for India in Council may be enforced against the revenues 
of India, as might have been enforced against the East.India 
Company, ifthe liabilities had been lawfully contracted and in- 
curred by the-said Company ; and the revenues of India shall not 
“be applied to any other purpose whatsoever. The learned counsel 
'for the decree-holder contended that, tested from each of these 
'points of view, the guarantee offered on behalf of the Secretary 
‘of State for India in Council is sétra vires and unenforceable in 
‘law. In answer to these contentions, the learned Advocate- 
"General argued that the guarantee offered was for the purposes 
of the Government of India within the meaning of section 2 of 
the Government of India Act, 1858, because on the principle 
"recognised in the cases of Wellesley v. Beaufort (1), Zn-re Spence(2) 
and Queen v. Gyngall (3) it is the duty of the Crown to protect 
‘infants, the doctrine which is the foundation of the statutory 
‘provisions embodied in the Court of Wards Act, 1879. The 
learned Advocate-General further contended that the powers of 
'the Secretary of State for India in Council to deal with the 
‘revenues of India were wider than those possessed.by the East 
"India Company and that the judicial decisions upon which 
‘reliance is placed on behalf of the decree-holder, namely, 
"P. © O. Steam Navigation Company v. Secretary of State (4), 
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Court, The Court of appeal not only makes a decree for possession 
in favour of the successful owner, but also directs the defendants in 
the suit to account for the profits they have unlawfully spent. The 
Secretary of State for India in Council undertakes to pay out 
of the revenues of India the sums unlawfully spent by the 
defendants out of the estate which is finally adjudged never to 
have belonged to the infant. The question is, is a security 
given for this purpose by the Secretary of State for India in 
Council an engagement made for the purposes of the Govern- 
ment of India, Upon the arguments addressed to us by the 
learned Advocate-General, I am not convinced that a contract 
of this character can be appropriately described as a contract for 
the purposes of the Government of India. I cannot appreciate 
how the case is strengthened by a reference to the familiar 
doctrine that infants are entitled, in respect of their person and 
property, to the protection ofthe State. In the case before us, 
if the decision of the Court below is ultimately affirmed in 
substance—and that is the contingency in which occasion will 
arise for the fulfilment of the obligation offered to be undertaken 
by the Secretary of State for India in Council—the position will 
be that the infant defendant had no property at all, that there 
was never any question of protection of such property, and that 
the officers of the Court of Wards unlawfully took possession of 
the estate of which the plaintiff has been adjudged to be the 
rightful owner, and spent the income of his estate on the assump- 
tion that it could be rightly applied for the benefit of the infant. 
After the most anxious and careful consideration I have been 
able to bestow on the matter, Iam not prepared to uphold the 
position that a contract of this description falls within the scope 
of section 40 of the Government of India Act, 1858. In the 
second place, in so far as the other reason urged by the learned 
counsel for the decree-holdeg in support of his contention that 
the guarantee is u/éva vires, is concerned, it opens up a question 
of much wider scope than what is essential for the purposes of 
the case before us. The ‘learned counsel has contended broadly 
that if occasion arises for the enforcement of the security and 
an objection is taken as to its validity, the test to be applied will 
be, whether the security would have been valid if it had been 
given by the East India Company, and that tested from this 
point of view, the security ought to be pronounced unenforceable. 
I reserve my opinion upon tbe question raised, because apart 
from the circumstance. that its decision is not necessary for our 
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present purpose, the judicial pronouncements, which relate to 
the liability of the Secretary of State for non-contractual 
obligations, and upon which reliance is placed, are by no 
means uniform, while the question of the extent of the powers 
of the East India Company is necessarily not altogether free 
from doubt and difficulty. I, therefore, prefer to rest my decision 
upon the grounds already explained. I may add that objection 
was also taken as to the form of the security and the proper 
mode of its execution ; these are obviously questions of minor 
importance, and if it was necessary to do so, the difficulty 
suggested might no doubt have been removed. 

I may add that, at one stage of the arguments, reference 
was made to section 1 of the Government of India Act, 1859, 
and we were invited to accept the security as given by the 
Government of India alone. Here also, the applicants are in 
a difficulty, because as information was given to us by the learned 
Advocate-General as to the elements which have to be considered, 
before a contract under that section can be pronounced valid. 
In addition to this, there is the difficulty that any contract 
entered into by the Government of India, must, in order that 
it may be valid, be for the purposes of the Statute. 

Besides the considerations mentioned, there are in my 
opinion two other points which must carry weight in the deci- 
sion of this matter. In the first place, it is the well-settled 
practice of this Court that when security is offered for stay of 
execution, it is not accepted unless its legal validity is reasonably 
free from doubt. It is perfectly true that security has to be 
furnished to the satisfaction of the Court. But, when the 
Court accepts a security, it does so for the possible benefit of the 
decree-holder, and it would, in my opinion, be obviously unreason- 
able to accept a security the validity of which is by no means 
free from doubt and the enforcement of which may lead to 
protracted litigation. In the second place, section 145 of the 
Civil Procedure Code of 1908 lays down that where any person 
has become liable as surety for the performance of any decree or 
any part thereof or for the payment of any money or for the 
fulfilment of any condition imposed on any person under an 
order of the Court in any suit orin any proceeding consequent 
thereon, the decree or order may be executed against him, to 
the extent to which he has rendered himself personally liable, in 
the manner herein provided for the execution of decrees, and 
such person shall, for the purposes of appeal, be deemed a party 
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‘within the meaning of section 47. In the case before us, the 


Secretary of State for India in Council does not make himself 
personally liable, nor is any specific property hypothecated. 
Consequently, if the security is accepted and occasion arises for 
its enforcement, section 145 might be deemed inapplicable, with 
the result that the decree-holder might be driven to an expen- 
sive and protracted regular suit to enforce the security. In my 
opinion, it would be unreasonable to place the decree-holder in 
a position of such embarrassment. It may be observed here, 
incidentally, that under section 145 the surety who has rendered 
himself personally liable is treated as a party within the meaning 
of section 47 only for one specified and limited purpose, namely, 
for the purpose ofappeal In other words, if execution is taken 
out against the surety who has rendered himself personally liable 
and an order is made against him, the order may be treated 
under: section 47, as one between the parties to the suit and 
consequently appealable. But the surety who has rendered 
himself personally liable is not to be deemed a party for any 
other purpose; consequently, in the case before us, even if we 
were.to hold that the security offered was valid in law, that 
would not amount to an adjudication between the decree-holder 
‘and the Secretary of State for India in Council so as to bar a 
"determination of the question if it should be raised in a suit 
brought for the enforcement of the security. 
^ ' In my opinion, for the reasons stated, the application for 
‘stay of execution ought to be refused ; but I desire it to be dis- 
tinctly understood that if the decree-holder applies to execute 
the decree, the Court will require security from him under 
‘Rule 6 of Order 41 of the Code as he has himself through his 
learned counsel offered to furnish. It isto be observed further 
that this matter has been argued before us only as regards the 
execution of the decree for delivery of possession, and, the 
present decision relates to that point only. If the decree-holder 
should apply for execution as regards costs or for an enquiry into 
the mesne-profits, it will be open to the appellants to apply to 
this Court again for stay in respect of those two matters. The 
Rule must, therefore, be discharged with costs, fifteen gold mohurs, 
Teunon J.—The suit out of which the present application 
arises is one brought to recover possession, with mesne-profits, of 
the estate known as the Dumraon Raj, on ‘establishment of 
title. It appears that the last Maharaja of Dumraon, Sir Radha 
Prasad Singh Bahadur, died on-the. sth of-May. 1894. Before 
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his death he had executed a will by which he devised the Raj 
to the Maharani, Beni Prasad Koeri, for the term of her natural 
life and also authorised her to adopt unto him a son. The 
Maharani died on the 13th of December 1907 and the allega- 
tions of the defendants are that on the day preceding her death 
she had taken in adoption the first defendant, previously known 
as Jung Bahadur and thereafter known as Maharaj Kumar 
Srinivas Prasad Singh, and that since her death the Court of 
Wards has been in charge of the properties on this minor defend- 
ant's behalf. The plaintiff's allegations, inter alia, are that no 
adoption in fact took place, and that he as the heir at law is 
entitled to succeed to the properties. 

The suit having been: decreed in plaintiff's fayour the minor 
defendant and the Collector of Shahabad who was impleadéd as 
representing the Court of Wards have appealed to this Court 
and have also made the present application under Order 41, Rule c 
of the Code of Civil Procedure, 1908, for stay of execution. By 
the decree the Court .of Wards has been made liable for mesne- 
profits and.costs, but at the hearing of this Rule nothing has 
"been said with regard to this part of the decree and the applica: 
tion has therefore been treated and may .be considered as one 
made forstay of execution only in so far as delivery of posses- 
sion is concerned. 

In view of the terms of Order 41, Rule. 5, the facti of this 
case, and the contentions of the parties the questions that arise 
for determination are two, namely (1) whether if the order for 
stay be not made, substantial loss may result to the minor 
appellant, and (2) whether the security offered by Him is such as 
should be accepted. 

On the first question the smiles eats before us consist of two 
afidavits sworn in support of the petition, one on the 7th 
September and one on the 13th December and two affidavits 
in reply thereto sworn by the plaintif respondent on the 1st and 
“goth December. Exception has been taken to the acceptance 
of the.supplementary affidavit filed on behalf of the petitioners 
‘on the 15th December and it would doubtless have been made 
in accordance with the rules of practice had the details given in 
the second affidavit been set out at length in the first. But the 
plaintiff respondent has*had a full opportunity of answering the 
second or supplementary affidavit, and as all four affidavits have 
been placed before us we may with propriety decide on the 
materials thus furnished.. ! 4 AS 


385 


S1vin 
1911. 
€ 
Rrinivasg Prasad 
Bingh 
e. 
Kesho Prasad Singh. 
Tewnon, J. 


— 


886. 


Orvin, 


1911, 

— 
Srinivasa Prasad 

Singh 


v. 
Kesho Prasad Singh, 
mm 
Townon, J. 


— 


FHR CALOUPTTÀ LAW JOURNAL. (Vou, XIII. 


In his affidavits the plaintiff impeaches the management and 
expenditure of the Court of Wards, but his allegations or 
suggestions appear to be founded mainly on some misconception 
of the figures and;statements contained in the official reports to 
which he refers, This much at least appears to be clear that 
the administration of the estate by the Court has been more 
efficient and more economical than the management of the late 
Maharani and in all probability would have been even more 
successful but for the existence of the dispute which has given 
rise to the present litigation. In any case, I can find no reason 
to suppose that if the estates be handed over to the plaintiff his 
management will be as beneficial to the minor defendant as the 
management of the Court of Wards. From the second or 
supplementary affidavit filed on behalf of the defendant we 
find that survey and settlement proceedings under the Bengal 
Tenancy Act are in progess in some goo villages, and that there 
are many rent suits pending. It is essential that in these suits 
and proceedings the interests of the estate should be efficiently 
safe-guarded ; but apart from tbese details, to my mind thata 
temporary transfer of possession in the case ofan extensive 
property such as the one now in question will dislocate the 
management and in all probability cause grave loss to the 
minor defendant, if eventually adjudged to be.the true owner, 
is a proposition which requires but little evidence in its support. 
No doubt on behalf of the plaintiff respondent it has been stated 
that when he seeks possession he will under Rule 6 of Order 
41 of the Code, offer sufficient security for the restitution of the 
property with the rents and profits realised during the period 
for which he may remain in possession. But the ascertainment 
of these mesne-profits, I am of opinion, will necessarily be a 
matter of some time, expense and difficulty, and I am further 
unable to discard from consideration the very possible waste and 
injury which may result—should the estate, at this stage be 
handed over to the plaintiff respondent who on his own showing 
is carrying on this litigation by means of borrowed capital. 

For these reasons, I am of opinion that it is of great 
importance that, if possible, possession should not be disturbed 
until the question of title involved in the suit is finally decided 
and I am satisfied that if execution be net stayed, substantial loss 
may result to the appellant. 

This brings me to the second question, namely, whether the 
security offered by the applicants is such as should be accepted. 
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The security offered is a guarantee or simple bond to be executed 
by the Chief Secretary to the Government of Bengal for and 
on behalf of the Lieutenant-Governor in Council acting for and 
on behalf of the Secretary of State for India in Council. 

Itis not disputed that the revenues of [nida will amply 
suffice to meet any demands that may accrue under this bond, and 
it may be conceded, as urged by the learned Advocate-General, 
that the Government of India's guarantee would be readily 
accepted by any ordinarily prudent man of business. But the 
decree-holder it appears has been otherwise advised and on his 
behalf it is contended that a bond of this nature is one which, if 
occasion arises, the Courts will hereafter be unable to enforce, 
and it is urged that however improbable the repudiation by the 
Secretary of State of such a solemn undertaking may be, the 
decree-holder should not be required by the Court to accept a 
security which if the occasion arises he may be unable to enforce 
by legal proceedings. f 

I agree with my learned brother and generally for the reasons 
given by him that the opposition of the decree-holder to tbe 
acceptance of the security makes it incumbent upon the Court to 
inquire whether the bond in question is valid in law and capable 
of enforcement in the municipal Courts. Now it seems reason- 
ably clear that the bond under consideration can be enforced 
against the Secretary of State forthe time being asa charge 
upon the revenues of India only if it is found to be within the 
scope of the authority conferred upon the Secretary of State, the 
Governor-General in Council or the Local Government by the 
Government of India Act, 1858, andthe Government of India 
Act, 1859, and is moreover entered into in compliance with the 
provisions of the said Statutes. The objections then taken to the 
bond on behalf of the decree-holder are four in number, namely, 
(1) that under the Government of India Act, 1858, the power of 
the Secretary of State to deal with the revenues of India is not 
wider than the power previously possessed by the East India 
Company, and that the proposed bond or contract is one which 
could not have been lawfully entered into by that Company were 
it now in existence; (2) that the proposed bond or contract is 
not one for the purposes ofthe administration or Government of 
India within the meaning of sections 2, 40 and 42 of the said Act; 
(3) that ifthe bond be considered as one entered into hy the 
Secretary of State it bas not been shown that he is acting with 
the concurrence of a majority of votes at a meeting of his council 
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as required by section 40 of the Act, and (4) that if the bond or 
contract be considered as one entered into by the Government of 
India or the Government of Bengal in exercise of the powers con- 
ferred by section 1 of the Government of India Act, 1859, it has 
not been shown that the contract does not contravene the res- 
tictions which under the same section the Secretary of State in 
Council is authorised to impose. 

In support of the first objection, learned counsel for the 
decree-holder relies upon sections 39, 40, 41, 42 and 65 of the 
Government of India Act, 1858, refers to the Government of 
India Act, 1833, cites the cases of /Vobin Chunder v. Secretary of 
State (1), Secretary of State v. Hart Bhanji (2) and Shtvabhajan 
v. Secretary of State (3), and also invites reference to the Charters 
of East India Company. Iam of opinion that I need not discuss 
this objection at length for it appears to me to be reasonably 
clear that whatever may be the case with respect to other rights 
and powers and to liabilities arising otherwise than out of con- 
tract, section 40 of the Statute does not in respect of contracts 
restrict the Secretary of State to the position previously held by 
the East India Company but authorises him to enter into any 
contract whatsoever for the purposes of the Act, that is to say for 
the purposes of the Government of India by and in the name of 
His Majesty. The effect of sections 42 and 65 in this connection 
then appears to be that on all contracts entered into by the Secre- 
tary of State in pursuance of section 40 of the Act the Secretary of 
State for the time being may be sued and the debts arising out of 
such contracts become chargeable upon the revenues of India, 

In support of the second objection it is urged that a guarantee 
Biven for the due performance by a private person of a decree 
passed against him and in favour of another private person can 
in no sense be said to be a contract made for the purposes of the 
Government of India. , 

But in the present case the principal defendant appellant is 
a minor,and it cannotbe disputed. that the protection ofthe 
person and property of infants is one of the functions of every 
civilised Government. Pending the decision of the ultimate 
Court of appeal, Government in my opinion cannot be said to 
be wrong in acting on its belief that the estate belongs to the 
infant in possession. Moreover the estate now in question, we 
are informed, extends over some 800,000 acres, and comprises 


(1) (1875; I. L. R. 1 Calo. 11. (2) (1882) 1, L. R 6 Mad. 278, 
. (8) (1904) I, L. R, 28 Bom. 814, 
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thousands of villages, and the case thus involves the interests of 
an enormous body of tenantry. If, therefore, the Secretary of 
State or the Government of India be of opinion that it is in the 
best interests of the administration that pending the ultimate deci- 
sion of the highest Court of appeal, present possession over this vast 
area should be maintained, it cannot in my opinion be successfully 
denied that the security offered in order to effect this object is 
being offered and the contract is being entered into for the pur- 
poses of Government. For these reasons I should overrule the 
first and second objections taken by the decree-holder to the 
security under consideration. 


I now corue to the third and fourth objections. Section 40 of 
the Government of India Act, 1858, requires that the Secretary of 
State should enter into contracts for the purposes of Government 
with the concurrence of a majority of votes at a meeting of his 
council The learned Advocate-General who at our instance has 
appeared in this matter on behalfof Government has been able 
to show us that the furnishing of security by the Government of 
Bengal has been sanctioned by the Secretary of State but he has 
not found himself in a position to say whether this sanction has 
been given with the concurrence of a majority of votes at a meet- 
ing of his council. 

Section 1 of the Government of India Act empowers the 
Government of India, and the Local Government, within the 
limits of their respective Governments to enter into any contract 
whatsoever forthe purposes of the Government of India Act, 
1858, that is as I have already stated for the purposes of the 
Government of India by and in the name of His Majesty. At the 
same time the exercise of the power thus conferred is made subject 

"to such restrictions as the Secretary of State in Council may 
from time to time prescribe. In respect of contracts sucb'restric- 
tions it is conceivable may be either im respect of their value or in 
respect of their kind or character. The learned Advocate-Gen- 
eral has been unable to give the Court any information regarding 
the restrictions, if any, which the Secretary of State has seen fit 
to impose, In the absence of information on the points stated I 
must agree with my learned brother in holding that the third and 
fourth objections taken t6 the preferred security by the decree- 
“holder have not been successfully met and must prevail. 


It is further to be observed that having regard to the language 


of section 145 of the Code, the security under consideration, it 


appears fairly clear, may be enforced only by (a regular suit, 
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This state of the law, the opinion entertained by my 
learned brother on the second objection of the decree- holder, and 
the fact that any decision arrived at by us in these proceedings 
would apparently not be binding upon the Secretary of State in 
a suit brought, should occasion arise, to enforce the security, afford 
additional reasons why I should not in this matter of discretion 
differ from my learned brother. I, therefore, agree in discharging 
the Rule. i 
B, M. ; Rule discharged. 


CIVIL RULE. 


Before Mr. Fustsce Mookerjee and Mr. Fustice Teunon. 
KESHO PRASAD SINGH 
v. 
F. A. SLACKE AND W. C. MACPHERSON^*. 
Syeoifio Retief Act (I of 1877), Secs, 45, 46—Mandamus, writ of, granted when 
and for what purposs—High Court, Rules of, (Original Side), Rule 483. 
A Rule issued under section 46 of the Specific Relief Aot must be served 


.notonly on the public servant, corporation or inferior Court concerned, 


but also on any person who would be affected if the Rule were to be made 
absolute. 

When a plaintiff has obtained a decree for ejectment against a defendant, 
as he has specific and adequate legal remedy, he cannot apply under section 
45 of the Specific Relief Aot, In proceedings under seotion 45 of the Specific 
Relief Act, the Court will not try or decide complicated or extended questions 
of fact. 

Quere: Whether an application under section 45 of the Speoific Belief 
Act will be entertained when the aot required to be done is the delivery of 
immovable property wholly outside the ordinary original jurisdiction of 
the Court. 

Rule obtained by the Petitioner. 

Application under Sec. 45 of the Specific Relief Act. 

Messrs. Pugh and B. C. Mitter for the Petitioner. 

Mr. S. P. Sinha for the Opposite Party. C. A. V. 

The following judgment was delivered by 

Mookerjee J.— The allegations upon which this Rule was 
issued on an application under section 45 ofthe Specific Relief 
Act, may be briefly set out. Maharani Beni Prasad Koeri, 
Maharani of Dumraon, died on the 13th December 1907. The 
petitioner Kesho Prasad Singh alleges that he thereupon became 


entitled to the Dumraon Raj estate, but on the 16th December,” 


1907, the Court of Wards declared an infant Jang Bahadur 


* Application under section 45 of the Specific Belief Aot, 1877, on the 
Original Side of the High Court. 
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Singh as a ward of the Court and took possession of the estate 
as if it belonged to the infant in question. The petitioner 
further alleges that he addressed various memorials to the 
Government of Bengal and protested against the possession by 
the Court of Wards of the said Raj. As his efforts were unsuc- 
cessful, he confmenced an action on the sth February, 1909, in 
the Court of the Subordinate Judge of Shahabad, against the 
infant represented by his guardian and the Collector of Sahabad 
as representing the Court of Wards. The trial of the suit lasted 
from the 1st December 1909 to the 13th July 1910, and on the 
12th August 1910, judgment was pronounced in favour of the 
petitioner, Subsequently, on the 31st August, he applied to the 
members of the Board of'Revenue, forming the Court of Wards, 
that the estate might be released in his favour. Intimation 
was sent to him on the same date that the Court declined to 
comply with his request. He then obtained this Rule, on the 
8th September, 1910, calling upon Mr. Slacke and Mr. Macpher- 
son, members of the Board of Revenue to shew cause why 
they should not forthwith release the Dumraon Raj estate from 
the charge ofthe Court of Wards, andtake all necessary steps 
for the purpose. The learned counsel who has appeared to 
shew cause has contended that the application is open to various 
objections, any one of which is sufficient to justify its refusal. 
Ithas been argued, in the first place, that the petitioner 
has failed to comply with Rule 483 of the Rules of this Court, 
which provides that, unless otherwise ordered, every Rule 
issued under section 46 of the Specific Relief Act upon an 
application under section 45 shall call not only on the public 
servant, corporation, or inferior Court, but also on any person 
other than the applicant who may be affected by the act to 
be done or forborne, to shew cause, It is not disputed that the 
present Rule has been served only upon the members of the 
Board of Revenue ; it has not been served upon the infant who 
would be undoubtedly affected if the application were granted. 
The objection, therefore, is fatal; it is one of substance and not 
of mere form, for the principle has been recognised wherever 
writs of mandamus are issued, that if a right, title, or interest, 
in or to real property, is directly involved, all persons owning 
or claiming the same, must asa rule be joined as parties. We 
do not desire, however, to rest our decision on this ground, 
because possibly if the application were meritorious, the Court 
might, upon payment of all costs by the petitioner, still allow 
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the petition to be amended, and notice thereof given to all 
necessary parties before the Rule was heard. 

' It has been contended, in the second place, that the applica- 
tion ought to be refused, because the applicant has other specific 
and adequate legal remedy. It is an elementary principle tbat 
recourse ought not to be allowed to an extraordinary remedy of 
this description, when it is not really needed. In the case 
before us, the plaintiff is entitled to sue in ejectment; he has 
brought such a suit, and has been'successful ; he is entitled to 
execute his decree, but has not yet taken any steps in that 
direction. It is well settled that a mandamus will never be 
granted to enforce the general law of the land which may be 
enforced by action; for instance, where; the applicant has the 
ordinary legal remedy of an execution, mandamus does not lie. 
R. v. Chester (1. Consequently, where an action has been 
brought and judgment entered against a Company, the Court 
would refuse to issue a mandamus commanding the Company 
to pay the sum recovered and costs, though it appears that the 
Company had no assets. X. v. Victoria Park Company (2). For 
similar reasons, a mandamus is not obtainable in cases where 
there is a remedy by distress. Æ. v. London and Black Wall 
Railway Company (3). These cases recognise the doctrine that 
mandamus will lie to prevent a failure of justice upon reasons of 
public policy, to preserve peace, order and good Government, 
correct official inaction, and enforce official function, but only in 
cases of last necessity, where the usual forms of procedure are. 
powerless to afford relief, where there is no other clear, adequate, 
efficient and speedy remedy ; in other words, as stated by the, 
Supreme Court of the United States in Kendall v. Stokes (4), 
where the petitioner may have relief in an ordinary civil action, 
mandamus will not lie. A. v. Severn (5); see also Bank of 
Bengal v. Dinonath (6), In rq Bombay F. I. Company (7), R.v. 
Stepny Borough Council (8). The second objection, therefore, 
which goes to the root of the matter must be sustained. 

In the third place, no order will be made, unless the Court 
is satisfied that the doing or forbearing of the act is consonant 
to right and justice, and such doing or forbearing is, under any 


(1) (1747) 1 Wilson 209. (5) (1819) 2 B & Ald, 645. 

(2) (1841) 1 Q. B. 288; 55 B. R. 249. (6) (1881) I. L. R. 8 Calo. 166. 
(3) (1845) 8 D. & L. 899, 71 R B. 849. (7) (1892) I. L. B. 16 Bom 898, 
.(4) (1848) 8 Howard 87, (8) (1902) 1 K, B.:817, 
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law for the time being in force, clearly incumbent on the person 
against whom the order, is sought. In the present case, before 
the Court could hold that the act sought to be done is clearly 
incumbent upon the members of the Board of Revenue, we 
should have to determine that the plaintiff is the rightful owner 
of the Dumraon Raj estate; but that is the very matter in 
controversy between the plaintiff and the infant defendant in 
the regular suit. No doubt, the plaintiff has obtained a decree 
in the Court of the Subordinate Judge, but the propriety of that 
decree has to be considered by this Court. It is obviously 
impossible for this Court to adjudicate, for the purposes of this 
application, upon the very question in controversy between the 
parties in the appeal. It is an elementary principle that the 
title to property will not be tried in mandamus proceedings, 
and the writ will not issue, when it is necessary to try or decide 
complicated or extended questions of fact. United States v. 
General Land Office (1), Gregory v. Blanchard (2). The third 
objection must, therefore, prevail. 


In the fourth place, it has been contended, that the applica- 
tion ought not to be entertained, because the specific act required 
to be done is not to be done within the local limits of the 
ordinary original jurisdiction of this Court, as no part of the 
Dumraon Raj estate is situated within such local limits. The 
learned counsel on behalf of the petitioner has, however, argued 
that this circumstance is'immaterial, because the members of the 
Board of Revenue reside within the local limits mentioned, and 
all that is required is that a notification should be issued by 
them in the official gazette that the estate has been released. 
The substance of the argumentis that the order declaring the 
infant a ward of Court and directing possession to be taken on 
his behalf was made within the jurisdiction of this Court, and 
an order for withdrawal of the original order may similarly be 
directed to be made here. In support of this view, reliance has 
been placed upon the decision of the Bombay High Court in 
Re Haji Hasan (3). This case does support the view that the 
act required to be done, in so far as it may be done within the 
local limits of the ordinary original civil jurisdiction of this 
Court, namely, the issue of an order of cancellation of the 
original order, might, if a good case were made out, be directed 
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Orit. under section 45 of the Specific Relief Act. It is not necessary, 


1911. however, to deal with this matter in further detail nor to arrive 
Kesho Prasad Singh at a final decision upon this point, because the application must 
fail upon the other grounds mentioned. In our opinion, the 

F.A. slacke snd : ee 
W. O. Macpherson, Rule must be discharged, and as the application has been wholly- 
misconceived, it must be dismissed with costs. id f 


Mookerjes, J. 
e Manuel and Agarwalla.—Solicitors for the Petitioners. 
Sanderson and Company.—Solicitors for the Opposite Party. 
Rule discharged. 
Bejore Mr. Fustice Mookerjee and Mr. Justice Casperss. 
Orvin, KESHO PRASAD SINGH 
1911. v. 
t SRINIVASA PRASAD SINGH AND ANOTHER." . 
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Decree for possession, eweoution of — Memne-profits deores for, 

As a general rule, when the plaintiff is out of possession and claims 
possession, the Court will refuse to interfere by grant of injunction against 
the defendant in possession under & olaim of right; but where the threatened 
injury would be irreparable, an injunction will lie at the instance of a com» 
plainant out of possession. The remedy by injunction is afforded more 
liberally to a complainant in possession to protect that possession than to one 
out of possession to protect the property until possession can be recovered 
by law, 

When a plaintiff has sued in ejeotment and obtained a decree for posses 
sion and mesne-profits, he should not ordinarily be granted an injunction to 
restrain the defendant in the ordinary natural use of the disputed property 
and the enjoyment of all benefits which flow from possession, as the plaintiff 
has adequate remedy by way of execution of his decree, 

"If the circumstances are such as to make the injunction sought necessarily 
vague and indefinite, the Court will refuse to grant it 

When there is no apprehension of waste, and when the plaintiff really 
seeks to obtain control over the expenditure of the income of the disputed 
property by the defendant in possession, the appropriate remedy is by way of 
appointment of a receiver rather thah grant of an injunotion, 

Suit for possession. 

Appeal by the defendants, 

Application by plaintiff respondent for injunction. 

Mr. B. C. Mitter, and Babus Pravash Chandra Mitter and 
Narendra Chandra Basu for the petitioner. 

Mr. S. P. Sinka, Dr. Rash Behary Ghose and Babus Ram 
Charan Mitter and Mohini Mohun Chatterji for the Opposite 
party. i 


* Qivil Rule 1149 of 1911 in connection wita Appeal from Original Dorog 
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"The facts and arguments are fully set ouf in. the judgment 
which was delivered by 

Mookerjee J:—We are invited in this Rule, by the plaintiff 
respondent in an appeal from original decree, to grant an in- 
junction upon the defendants appellants so as to restrain them 
in the use and enjoyment of the subject-matter of the litigation 
now in their possession. The circumstances under which the 
Rule was obtained are not disputed, and may be briefly narrated. 
The subject-matter of the litigation is known as the Dumraon 
Raj estate, which was in the possession of Maharani Beni Prasad 
Koeri up to the time of her death, on or about the 13th Decem- 
ber, 1907. Upon her death, the Court of Wards took possession 
of the estate on behalf of an infant Jung Bahadur Singh, now 
known as Maharaj Kumar Srinivasa Prasad Singh, alleged to have 
been adopted by the late Maharani and entitled to succeed to, 
the Raj as such adopted son. The plaintiff thereupon coms 
menced this litigation in the Court of the Subordinate Judge 
for recovery of possession of the estate, on the allegation that 
he was the reversionary heir lawfully entitled to succeed to the 
properties upon the death of the Maharani. The trial. lasted 
for many months, and on the 12th August, 1910, a decree was 
made in favour of the plaintiff. On the 8th September follow- 
ing, the defendants lodged an appeal in this Court, and, obtained 
a Rule for stay of execution as also an order for an ag interim 
stay of proceedings (1). On the same date, the plaintiff obtained 
a Rule upon the members of the Board of Revenue, under 
section 45 of the Specific Relief Act, ta compel them,to release. 
the estate in his favour (2). Both these Rules were discharged. 
ori the and March, 1911. The plaintiff thereupon obtained the’ 
Rule now under consideration, calling upon the defendants 
áppellants to shew cause why they, as also their agents and 
Servants, should not be restrained from spending any sums. 
whatsoever out ofthe estate ; he also asked for an ad interim 
injunction to restrain the defendants from spending any sums 
except such sums as are necessary for the payment of Govern- 
rnent revenue and other public charges and rents due to Hic 
landlords, This prayer, however, was not granted. 

-In süpport of the Rule, it has been argued by the Learned 
counsel, that the defendants appellants ought not to bé allowed: 
tó spend thé income of the properties in their possession to` 
which the title of the plaintiff has been declared ,by the Court 
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CrvIL, of first instance, and that, in any event, the defendants óught 
1911. not to be allowed to spend any sums in excess of what is needed 
for the payment of Government revenue and other public 


| men 
Kesho Prasad Singh ; 
v charges and rents due to superior landlords as also sums needed 


ga for the management of the estate. It has been contended in sub- 
. . 9 wi 
T a 
Mookerjee, J. stance that if the defendants are not so restrained, they may 


ze spend the whole of the income of the estate, as it is alleged they 
have done in the past, and that plainly they have no authority 
to appropriate to their own use monies which belonged to the 
plaintiff. In answer to the Rule it has been argued, that the 
question of the title of the plaintiff is still in controversy ;- that, 
inspite of the decision of the original Court, it cannot be main- 
tained that the plaintiff has any fair prospect of success ; that, 
in any event, the plaintiff has other remedies at his disposal ; 
and that, i$ any view, the plaintiff cannot by an injunction 
practically compel the defendants to manage the estate at their 
cost for his benefit. After careful consideration of the argu- 
ments which have been addressed to us on both sides, we are 
of opinion that the application for an injunction ought to be 
refused. ] 
It may be conceded that the plaintif now occupies a posi- 
tion of some advantage by reason of the decision in his favour 
by the original Court. If the application for injunction had 
been made during the pendency of the trialin the Court below, 
the ‘defendants could undóubtedly have contended that the 
injunction ought not to be granted until the plaintiff had 
established, as put by Lord Cottenham in Clayton v.: Attorney- 
General (1), that he has a fair prospect óf success, or, as observed 
in other cases, Preston v. Luck (2), Challender v. Royle (3) and 
Republic of Peru v. Dreyfus (4), that he had made out a probable 
Or prima facie case. Let us assume, therefore, that as the 
plaintiff has made out his title after a protracted trial in the 
Court of first instance, he has a prima facte claim to the disputed 
properties. But this by itself is not sufficient to justify the 
grant of an injunction. It is well-settled that, as a general rule, 
where the plaintiff is out of possession and claims possession, the 
Court will refuse to interfere by grant of injunction against the 
defendant in possession under a claim of right ; but where the 
threatened injury would be irreparable, an injunction will lie 
at ‘the instance of a complainant out of possession, though iri. 


(1) (1834) 1 Cooper temp. Cottenham 97 (139), (8) (1887) 86 Ch. D, 495 (486). 
(2) (1884) 27 Oh; D, 497 (505). ` (4) (1888) 88 Ch, D. 343 (862), 
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jurisdictions where a distinction is made between a Court of 
Law and a Court of Equity, such injunction has been refused 
even against irreparable injury, if the title has not been estab- 
lished at law and no action to establish it has been brought. 
Strelley v. Pearson (1), Harman vw. 9ones (2) and Wilson v. 
Townend (3). * In this country, however, we are not embarrassed 
by the distinction between a Court of Law and a Court of 
Equity; in any event, in the case before us, the plaintiff ‘has 
commenced a suit for declaration of his title and has been 
successful in the original Court. 

The principle, therefore, to be applied here is that, unless 
irreparable injury is threatened, the Court will not grant an 
injunction to the plaintiff who is out of possession, as explained in 
Lowndes v. Bettle (4), where the decisions were reviewed and 
classified by Kindersley V. C. As the learned Judge pointed out, 
the remedy by injunction is afforded more liberally to a com- 
plainant in possession to protect that possession than to one out 
of possession to proteot the property until possession can be 
recovered by law. 

The same doctrine has been recognised in numerous deci- 
sions in the American Courts as based on sound principles of 
justice, equity and good conscience ; and it has been repeatedly 
ruled that a defendant in possession will not be enjoined from 
the use of the property in controversy, unless it is made to 
appear that the complainant will otherwise lose the fruits of his 
action if he establishes his title. The leading decision upon 
the point is the case of Snyder v. Hopkins (5), where Mr. Justice 
Brewer laid down the principle that, pending an action for posses- 
sion, while the title is disputed and still fiaally undetermined, 
‘the defendant ought not to be restrained from continuing in 
possession and from the ordinary natural use of the premises 
and the enjoyment of all benefits which low from such posses- 
sion. If, however, the defendant should attempt to commit any 
act in the nature of waste, the Court will interfere by injunction 
to restrain him. A similar view was affirmed in Aunt v. 
Steese (6), Williams v. Long (7) and. Taylor v. Clark (8). See 
also Lloyd v. Trimleston (9) and Fingal v. Blake (xo). Ia the 
case before us, there is no foundation for any suggestion that the 
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defendants are about to commit an act in the nature of waste y 
the plaintiff, therefore, is not entitled to an injunction to 
restrain them in the enjoyment of the properties still in their 
possession. 

Apart from the reason just stated, it is clear that no injunc- 
tion ought to be granted in the case before us as the plaintiff has 
another adequate remedy. It is plain that the plaintiff can 
execute the decree he has obtained and thereby obtain .full and 
ample relief. Itis also obvious that the injury apprehended by 
the plaintiff is susceptible of perfect pecuniary compensation ,. 
in fact, the plaintiff has obtained a decree for mesne profits, 
during the period of dispossession. No doubt, the mere fact. 
that damages are recoverable is no objection to the grant of an 
injunction in cases where such damages would not be an adequate 
compensation for the injury, for instance, where the amount of 
the damage cannot be accurately computed or where the amount 
cannot be adequately proved. Fordeson v. Sutton Gas Company (1). 
Here, however, there is no solid ground suggested in supportof. 
the view thatthe plaintiff will not be amply compensated for 
any injury he may suffer if the injunction is refused. Conse- 


-quently, as an equally efficacious relief is available to the plaintiff, 


the Court will not grant an injunction. 

Lastly, it may be observed that if an injunction were granted, 
it must necessarily be of the vaguest description. As already 
stated, the plaintiff prays that the defendants should be restrained 
from spending any portion of the income of the estate except 
for payment of Government revenue and other similar demands 


or rent payable to the superior landlord. This is manifestly 


unreasonable, because the plaintiff cannot in justice call upon 


‘the defendants to manage the estate for him at their expense, 
The learned counsel for the plaintifl, therefore, conceded that 
the injunction if granted, should be so framed as to leave it 


open to the defendants to spénd such portion of the income as 


might be needed for the management of the estate. But any 
injunction so framed, would obviously lack precision, and, conse- 


quently, become valueless. Ifthe plaintiff should subsequently 


apply to this Court to proceed against the defendants for alleged 
violation of the injunction, and if the defendants should plead 


that any disputed sums they had sperft were needed for the 


-protection of the estate, the -Court could hardly undertake to . 


„determine the validity of the objection; the result would be that 
i (1) (1899) 2 Ob; 227. ij 
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the injunction, by redson of indefiniteness, would be practically 
useless. Under circumstances like these, when the plaintiff 
really seeks to obtain control over the expenditure of the income 
of the disputed property during the pendency of the litigation, 
the appropriate remedy is rather by the appointment of a 
receiver than hy the grant of a vague and indefinite injunction. 
In our opinion, the: objections we have explained are, each of 
them, fatal to the grant of the injunction; _ 

. The result, therefore, is that the Rule is died with 
costs. We assess the hearing fee at ten gold mohurs, 


B. M. à Rule discharged. 


APPELLATE CIVIL ^ ~ 
Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


GANES NARAYAN SINGH anp or HERS 
: f v. 
MALIDA KOER AND OTHERS,* 
Arbitration out of Court—Filing of award—Civil Procedure Code (Act V of 
1908), Soh. II, Seo. 20— Arbitrator, duty of— Misconduct of arbitrator— 
Award based partly on private enquiries, if valid — Award, a final decision, 
In arbitration proceedings, both sides must be heard, and each in the pre- 
gence of the other. However immaterial the arbitrator may deem a point, he 
should be very oareful not to examine a party ora witnesa upon it except in 
the presence of the opponent, If he errs in this respect, he exposes himself to 
the gravest censure, and the smallest irregularity is often fatal to the award, . 
Where the award recites on the face of it that the arbitrator held, partly on 
evidence taken before him, and partly on private enquiry, that the will executed 
by s certain person was genuine; s 
Held, that it was not competent for him to do so and the award was vitiated, 
An arbitrator must be careful to see that his award is a final decision on 
all matters requiring his determination. The obligation so to decide depends 
upon the question whether the submission requires that all or only some of the 
matters in dispute are to be determined bj him, The position is different 
where the arbitrator 18 empowered to make one or more awards at his discretion, 
Where the award leaves undecided one of the cardinal pointe in controversy, 
‘the award is incomplete and cannot be sustained. 


Appeal by the Opposite party. 
Application for leave to file an award under. section 20, 


< Sch. II of the Code of Civil Procedure (1908.) ©. 5 
The material facts and arguments appear from the judgment, 


a? 5 


* — * Appeal fróm- Original - Order No, 42 of 1910, -agaihst-the order of Babu 
Durga. Dis Bose, Subordinate J Judge of Patna, dated the 15th December, 1909; 
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Dr. Rash Behary Ghosh and Babus Umakali Mukerji, 
Mahendra Nath Roy, Chandra Sekhar Prosad Singh, Ganesh 
Dutt Singh and Monmotho Nath Roy for the Appellants. 

Mr. B. Chakravarti, Mouloi Syed Shamsul Huda and Babus 
Kulwant Sahay, Harendra Krishna Mukerji and Rajeswari 
Prosad for the Respondents. ° C. A. V, 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal has been preferred against an 
order by which the Court below has directed a private award to 
be filed under section 21, sub-section 1 of the second schedule of 
the Civil Procedure Code of 1908. A preliminary objection has 
been taken to the appeal on the ground that it is incompetent. 
There is no substance in this objection, because under section 104, 
sub-section 1, clause (^) of the Code, an appeal lies from an order 
filing an award in an arbitration without the intervention of the 
Court. This provision has settled the difficulty and divergence 
of judicial opinion under the Code of 1882, and it is consequently 
unnecessary to examine the decisions under that Code. We shall 
therefore proceed to consider the appeal on the merits. 

There is no controversy between the parties as to the circum- 
stances under which the reference to arbitration was made. One 
Gunput Narain Singh, a wealthy Hindu governed by the Mitak- 
shara Law, died on the 25th August, 1908. Shortly before his 
death he had executed a testamentary instrument on the 18th 
August, 1908, which was registered two days later. Gunput 
Narain left a widow Malida Koeri, a daughter Ramjot Koeri and 
severalagnatic relations. Immediately upon his death, disputes 
broke out among these parties, and the substantial questions in 
controversy were, /754, whether the alleged will was genuine 
and had been executed by the testator with a sound disposing 
mind; secondly, whether his relations were members of the same 
joint family and whether their properties were joint ; thirdly, 
whether the widow and the daughter were successively 
entitled to any portion of the estate left by the deceased. 

“On the 26th October, 1908, the parties executed an ekrarnama, 
by which they appointed Babu Laldhari Singh as arbitrator to 
decide the matters in controversy. They further undertook to 
abide by his decision, to have the award filed ina competent 
Court, and to get a deed of family arrangement executed in terms 

thereof. The arbitrator made his award on the zoth February 
1909, and on the 7th June following, Malida Koeri, the widow 
who was described as the first party, made an application, under 


Vors NITI) HraH covit, 


section 20 of the second schedule of the Code, to the Subordinate 
Judge of Patna for leave to file the award. The agnatic rela- 
tions, who may be called the Singhs, described as the second party, 


and the daughter Ramjot Koeri, described as the third party, 


were made parties to this application. Notices were served upon 
the opposite parties, but objections were taken on behalf of the 
Singhs alone, The Subordinate Judge overruled these objections, 
and dlrected the award to be filed and a decree drawn up on the 
basis thereof. The Singhs have now appealed to this Court, and 
on their behalf,the decision of the Subordinate Judge has been 
assailed substantially on five grounds, namely, /i*s/; that the refer- 
ence to arbitration was invalid, as the question of the genuine- 
ness of a testamentary instrument, cannot be determined by arbi- 
tration ; secondly, that the Court of the Subordinate Judge had 
no jurisdiction to entertain the application to file theaward, 
because the Court of Probate hasexclusive jurisdiction to deter- 
mine the genuineness of a will ; ¢hirdly, that as the widow had, 
on the 3rd July, 1909, applied to the Court of Probate for pro- 
bate of the will, she must be taken to have made her election, 
and could not thereafter proceed with the application to file the 
award ; fourthly, that the award, onthe face of it, was illegal, 
because it was based on private enquiries made by the arbitrator ; 
and, Athy, that the award was illegal, because it was incomplete 
and did not decide at least one fundamental question referred to 
arbitration. The first three grounds, it will be observed, are in 
the nature of objections in bar,and relate either to the validity 
of the agreement to refer to arbitration or the jurisdiction of the 
Court to entertain the application to file the award and determine 
the questions raised thereon. In support of these contentions, 
teliance was placed upon the cases of Ramani Debi v. Kumud 
Bandhu Mookerjee (1), Ghellabhai v. Nandubhat (2), Monmohini 
v, Banga (3), Kunja Lal v, Kailash Chandra (4), Ameer. Chand 
v. Mokanund Bibi (5), Sarada Kanto Das v. Gobindo Mohan 
Das (6), and Fagan v. Fagan (7), it may be added, deals with the 
same matter. The first two, at least, of the questions raised are 
ofsome nicety and need not be decided on the present occasion, 
because we are clearly of opinion that the fourth and fifth grounds, 
which relate to the validity of the award, must prevail. 

-  Insofaras the fourth objection takenby the appellants is 


(1) (1910) 14 Q. W. N. 924, (4) (1910) 14 0, W. N. 1068, 
(2) (1896) I. L. B. 21 Bom. 886. — (5) (1901) 6 O. L. J. 458, 
(8) (1908) L L. B, 81 Calo. 857. (8) (1910) 12 O, L, J. 91, 
"ase DOM (7) (1849) 12 Ir, Eq. 483, 
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éoncerned, it is well settled that, in arbitration proceedings, both 
sides must be heard, aud each in the presence of the other, How- 
ever immaterial the arbitrator may deem a point, he should be 
very careful notto examine a party or a witness upon it except 
ín the presence of the opponent. If he errsin this respect, he 
exposes himself to the gravest censure, and the smallest irregular- 
ity is often fatal to the award. In support of this position, refer- 
encé may be madeto the decision of the House of Lords in 
Drew v, Drew (1, where Lord Cranworth L. C. said that he 
agreed with Lord Eldon that the principles of universal justice. 
required that the person who is to be prejudiced by the evidence 
oughtto be present to hearit taken, and that an arbitrator 
entirely misconceived his duty’ who took upon himself to hear 
evidence behind the back of the party interested in controverting 

ít. This rule has been recognised in cases of high authority, 
amongst which may be mentioned Harvey v. Shelton (2), In re 
Hick (3), In re Tidswell (4), Walker v. Frobisher (5), Feather- 
Stone v. Cooper (6), Dobson v. Groves (7), In re Plews and Middle- 
ton (8), In re Brook and Delcomyn (9) and Oswald v. Grey (10). 

The same view has been adopted in the American Courts as based 
üpon broad principles of justice, equity and good conscience, and 
ithas been ruled by the Supreme Court of the United States 
that the arbitrator cannot take it upon himself to listen to evi- 
dence on behalf of either party behind the back of the other, and 
where $uch evidence has been received, the award made cannot 
be treated as binding. Lus v. Linthicum (11); see also MosAer v. 
Shear (12) and Small v. Trickey (13). A similar view was adopted 
by the learned Judges of the Allahabad High Court in Daya 
Kissen v. Dharmadas (14), where it was held by Edge, C. J., that 
jt was legal misconduct on the part of an arbitrator to make pri: 
vate enquiries and to base his award on information which he had 
privately obtained and whjch the parties had no opportunity to 
Check. In the case before-us, the award recites on the face of it 
that the arbitrator held, partly on evidence taken before him and. 
partly on private enquiries, that the- will executed by Gunpat 
Narain was genuine. This it was not competent for him to dor 
See the authorities collected in the Laws of England, Ed: by Lord. 


(1) (1855) 2 Maca. 1. e (1845) 6 Q. B. 845. K M 
(2) (1844) 7 Beav. 455. (1864) 18 C. B. N. 8. 408, . 
(8) (1819) 8 Taunton 694, 21ıR. B, 511, do? (1866) 24 L. J. Q. B. 69, 

(4) (1868) 38 Bear. 213, ( (1884) 8 Peters 175" = } 
(5) (1801) 6 Ves, 70; 5 R, R, 228; (1) (1882) 102 TI. 169,-40 Am, Rep. 578. 
(6) (1808) 9 Ves. 67. (18) (1856) 41 Maine 607, 66 Am. Dec. 255, 


(7) (1844) 6 Q. B, 687. * 7 +(14) (1890) 4 A. L, J, B. 159, 
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by Lord Halsbury, Vol. I, page 480, notes (fJ and /g/). Conse- 
quently, on this ground alone the award must be taken to have 
been vitiated. 

In so far as the fifth ground urged on behalf of the appellants 
is concerned, we are of opinion that it is equally well-founded. It 
is well settled that an arbitrator must be careful to see that his 
award is a final decision on all matters requiring his determination. 
The obligation so to decide depends upon the question whether 
the submission requires that all or only some of the matters in 
dispute are to be determined by him. Wrighion v. Bywater (1), 
Randall v. Randall (2), Samuel v. Cooper (3), In re -Wright and 
Cromford, Canal Company (4) Whitworth wv. Hulse (5), Doe v. 
Horner (6), Stone v. Phillipps (7), Wakefield v. Llanelly Ry. Co. (8), 
Mitchel v. Staveley (9), Wilkinson v. Page (10), Fagan v. Fagan(11) 
and Bowes v. Fernie (12) ; see also the authorities collected in the 
Laws of England, Ed. Lord Halsbury, Vol. I, page 478, note (g). 
The same rule has been adopted in the American Courts in a 
series of decisions amongst which may be mentioned Keine v, 
Catara (13) and Smith v. Potter (14). The position, of course, is 
different where the arbitrator is empowered to make one or more 
awards at his discretion, as in Dowse v. Cox (15), Wrighton v. 
Bywater (1), and the decision of this Court in the case of Sashi- 
mukhi Dabya v. Nobin Chandra (16), must be taken to fall with- 
in this class of cases. 1n the case before us, however, it was clearly 
the duty of the arbitrator to give a complete adjudication of the 
matters in controversy. In our opinion, he has failed to do so, 
for his award, upon a reasopable construction of the whole of the 
instrument, must be taken to have left undecided one ofthe 
cardinal points in controversy, namely, whether the testator 
belonged, with the present appellants, to a joint Hindu family. 
There is also room for doubt whether the arbitrator has decided 
the question of testamentary capacity of the deceased at the time 
of the alleged execution of the will?’ The award, is consequently 
open to the objection of incompleteness, and on this ground also, 
its validity cannot be sustained. 


(1) (1838) 8 M, & W. 199, (9) (1812) 16 East 58, 14 R , B, 287. 
(2) (1805) 7 East 81, 8 R. R, 601. (10) (1842) 1 Hare 276, 
(8) (1885) 2 A. & E. 762. (11) (1849) 12 Ir, Eq. 488. 
(4) (1841) 1 Q. B. 98. * (12) (1888) + MyL and Cr. 150. 
(5) (1866) L. R, 1 Ex. 251, (18) (1814) 2 Gall. 61, 14 Fed, Cas, 732, 
. (6) (1888) 8 A, & E. 284, (14) (1855) 27 Vermont 804, 65 Am. Dec. 198. 
(7) (1831) 4 Bing N. O. 87. (18) (1825) 3 Bing. 20, 28 R. B. 565, 


(8) (1865) 3 DeG. J, and B. 11. (10) (1879) 4 O. L. R. 92, 
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The result, therefore, is that this appeal must be allowed, the 
order of the Subordinate Judge discharged, and the applica- 
tion to file theaward dismissed with costs both here and in the 
Court below. We assess the hearing fee in this Court at five 
gold mohurs. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
RAMSONA CHOWDHURANI AND OTHERS 


v 


SONAMALA CHOWDHURANI AND OTHERS." 


` Bjeotmeni-- Putni sale—Putni Regulation (VIII of 1819), Secs, 9, 14— Sale, 


when confirmed—Sale, when no balance due, if ralid—Sals, when notice 
not served, if void—8Sale, validity, if oan be collaterally impeached— 
Costs. 


A sale under the Putni Regulation does not require to be confirmed. Such a 
sale becomes final and conclusive when the whole of the purchase money has 
been paid under section 9 of the Regulation, and a suit to set aside a sale of 
a putni taluk sold for current arrears of rent is to be instituted within one 
year from the date of such payment, 

Bhuban v. Girish (1) referred to. 

Section 14 of the Putni Regulation contemplates a suit for reversal of the 
sale on the ground that no balance was due. 

When a putni sale is impeached on the ground that the notices required 
by the Regulation have not been duly served, the sale is voidable and capable 
of reversal ina suit properly constituted and commenced under seotion 14 of 
the Putni Regulation. 

The validity of a putni sale may not be attacked collaterally ina anit 
for ejectment brought by the purchaser or his representative in interest. 

A judgment rendered by a Oourt having jurisdiction over the parties and 
the subject-matter, unless reversed or annulled in some appropriate proceeding, 
is not open to contradiotion or impeachment in respect of its validity, verity, 
or binding effect, by parties or privies in any collateral action or proceeding. 
The position 1s different when a judgment shews on its face thatitis void for 
want of jurisdiction either of the person or the subject-matter ; such a judg: 
ment is treated as a nullity, collaterally impeachable by any person interested, 
wherever it is brought in question. But the doctrine has no application to a 
case where the validity of the sale is intended by the Legislature to be deter- 
mined in a suit, properly constituted and brought in a Court of competent 
jurisdiction, within the time allowed by law, and against parties sought to be 
affected by the result, 


. 

* Appeal from Appellate Decree No. 2208 of 1908, against the deoree of 
Babu Kishori Lal Sen, Subordinate Judge of Dacca, dated the 12th June, 1908, 
affirming that of Babu Mohim Chunder Chakrabarti, Munsiff of Naraingunj, 
dated the 24th May, 1907, 3 


(1) (1894) 18 O. L. J. 339, 
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In deciding & question of costs, the Court is entitled to consider not merely 
the conduct of the parties in the actual litigation, but also the matters which 
led up to the litigation, 


Appeal by the Plaintiffs. 

Suit for declaration of title and for recovery of possession. 

The mattrial facts and arguments appear from the judgment. 

Babu Harendra Narayan Mitra for the Appellants. 

Babus Foges Chunder Roy and Prokas Chunder Mojumdav 
for the Respondents, C, A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—The subject-matter of the litigation, which 
has resulted in this appeal, is an one-third share in a Putni Taluk 
created on the 19th July, 1888, by Nawab Asanulla as zemindar 
in favour of one Hara Lochon Das. On the roth August, 1889, 
the lessee transferred to the first defendant Sonamala, the one- 
third share now in dispute, which was subsequently conveyed 
by Sonamala on the 2nd January, 1897, to the second defendant 
Naba Kumar Singh. On the r4th April, 1893, Hara Lochon 
transferred the remaining two-thirds share to Probhat Chandra 
Nag, now represented by his infant son, the fourth defendant, 
Prokash Chandra Nag. It does not appear, however, that either 
of the transferees got his name registered in the books of the 
landlord under the provisions ofsection 5 of the Putni Regula- 


tion of 1819. Default was made in the payment of rent to the’ 


zemindar, and the result was that the pużnť was sold on the 14th 
May, 1894, under section 8, clause (2) of the Putni Regulation, 
The fifth defendant, Basanta Kumar Sen, was declared the pur- 
chaser at this sale for a sum of Rs. 51. On the 9th May, 1895, 
Probhat Chandra Nag, the transferee of a two-thirds share, 
commenced an action for reversal of the sale under section 14, 
against the purchaser Basanta Kumar and the zemindar Nawab 
Asanulla, The original $uinidam Hara Lochon, as also the 
transferee of the one-third share,the present first defendant 


Sonamala, were joined as parties defendants. The plaintiff: 


Probhat Chandra asked for reversal of the entire sale, as he was 
bound to do, upon the principle explained in the cases of Unnoda 
v. Erskine (1), Suresh v. Akkori (2) and Ram Churn v. Drobo- 
moyee (3), that the sale of a putni cannot be declared good or bad 
in part. The plaintiff further stated that he had failed to induce 
his co-sharer Sonamala to join as a co-plaintiff, but had no 


(1) (1873) 12 B. L. B. 370. — (2) (1898) I. L. B. 20 Calo, 746. 
(8) (1872) 17 W. R, 122, ` 
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objection if, upon her application, she was transferred from the 
category of defendant to that of plaintiff. The suit was resisted 
by the purchaser Basanta Kumar as well as by the zemindar 
Nawab Asanulla; they denied that the sale was in any way 
irregular, and also suggested that the Court had no jurisdiction 
to entertain the suit, as the value of the disputed property ' 
exceeded the limits of its pecuniary jurisdiction. During the 
pendency of this litigation, the plaintiff came to terms with the 
purchaser, and the result was that on the 23rd November, 1895, 
the purchaser executed a conveyance in favour of Probhat 
Chandra in respect of a two-thirds share of the puni for a sum 
of Rs. 300. This was intimated to the Court, and the plaintiff 
declined to proceed with the suit, which was thereupon dismissed 
with costs in favour of the zemindar. On the 11th August, 
1896, the auction-purchaser Basanta Kumar transferred the one- 
third share, which still remained with him, in favour ofthe 
plaintiffs in the present litigation. The plaintiffs were unable 
to obtain possession, and commenced this action on the 26th 
February, 1906, for declaration of title by purchase and for 
recovery of possession. The principal defendants resisted the 
claim on the ground that the sale under the Putni Regulation 
was void as contrary to law, and that, consequently, the plaintiffs 
had acquired no title under their purchase from the purchaser 
at that sale. In answer to this contention, it was argued .on 
behalf of the plaintiffs that so long as the putni sale stood. 
unreversed, their title could not be impeached collaterally.. The 
Courts below have overruled this contention, and have treated. 
the suit as if it were one brought by the putnidars for reversal 
ofthesale. They have found that the plaintiffs had failed to 
prove that the notices, required by the Regulation, had been 
duly served, and have dismissed the suit on the ground that they 
had not acquired a valid title by their purchase., The plaintiffs 
have appealed to this Court, and on their behalf the decision of 
the Subordinate Judge has been assailed on the ground that as 
the Pun: sale has not been set aside in the manner provided by 
the Regulation, and as any suit now commenced for the purpose 
would be prima facie -barred by limitation, the title of the 
plaintiffs cannot -be successfully impeached, and there is, in 
substance, no valid answer to their claim. On behalf of the 
respondents, it has been argued that the validity of the putni 
sale may be collaterally impeached in the present suit as consti- 
tuted, and that the plaintiffs are not entitled to succeed till they 


La 
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establish that they have an unimpeachable title. The ques- 
tion raised is one of considerable importance and apparently 
one of first impression, but we feel no doubt as to the manner 
in which it ought to be answered in view of well recognised 
principles, s 

Section 14 of Regulation VIII of 1819 provides that it shall 
be competent to any party, desirous of contesting the right of 
the zemindar to make the sale, whether on the ground of there 
having been no balance due or on any other ground, to sue 
the zemindar for the reversal of the sale, and upon establishing 
a sufficient plea, to obtain a decree with full costs and damages ; 
the purchaser shall be made a party in sucha suit, and upon 
decree passing for reversal of the sale, the Court shall be careful 
to indemnify him against all loss at the charge of the zemindar 
or person at whose suit the sale may have been made, Article 
12 of the second schedule of the Limitation Act provides that a 
suit to set aside a sale of a putni taluk, sold for current arrears 
of rent, must be instituted within one year'from the date when 
the sale would become final and conclusive had no such suit been 
hrought. These provisions plainly indicate that the sale is 
treated not as void but as voidable. A sale, under Regulation 
VIII of 1819, does not require to be confirmed. Such a sale 
becomes final and conclusive when the whole ofthe purchase 
money has been paid under section 9 of the Regulation, and the 
period of one year runs from the date of such payment. Bhuban 
v. Girish (1). It has not been suggested before us that the arrears, 
for the recovery of which the sale was held at the instance of 
the zemindar, were not due, but even if such an allegation were 
made, it would be worthy of note that section 14 of the Putni 
Regulation contemplates a suit for reversal of the sale on the 
ground that no balance was due; consequently, in such a contin- 
gency, the question might arise whether the principle of the 
decisions in Byfnath v. Lalla Seetul Pershaa (2), Harkhoo v. 
Bunsidhur (3) and Balkishen v. Simpson (4) namely, that a sale 
for arrears of revenue when no arrears are due is not a legal 
sale because the Collector acts entirely without jurisdiction, 
would be applicable to putus sales held when no balance was 
due to the zemindar. ln any event, when a putni sale is 
impeached on the ground that the notices required by the 
Regulation have not been duly served, the sale must be treated 

(1) (1894) 13 C. L. J. 839. (8) (1898) I. L, R. 25 Calc. 876. 
(2) (1868) 10 W, R 68, (4) (1898) I. L. R. 25 Calo 888, 
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as a voidable sale, capable of reversal in a suit properly constituted" 
and commenced under section 14 of the Putni Regulation. This 
view receives considerable support from the principle which 
underlies the decisions of the Judicial Committee in Zasadduk 
v. Ahamed (1), Gobind Lal v. Ramjanam (2) and Malkaryun v. 
Narhari (3). These decisions recognise the important doctrine 
that the omission to serve statutory notices, though it may 
affect the validity of a sale and render it liable to be reversed in 
an appropriate proceeding, does not render the sale a nullity 
which may be ignored by the person whose property has been 
sold. This principle may not be of universal application, as 
indicated by the decision of a Full Bench of this Court in Purna 
Chandra Chatterjee v. Dinabandhu Mukerjee (4), where it was 
ruled that the omission of the Collector to serve a notice under 
section 10 of the Public Demands Recovery Act of 1895 
destroys his jurisdiction to hold the sale. In the case before us, 
however, it is impossible for us to hold that the sale was a 
nullity because the notices required by the Regulation were not 
proved to have been duly served. But reliance was placed by 
the learned vakil for the respondents upon the cases of Maha- 
rajah of Burdwan v. Tarasundars (5), Maharajah of Burdwan v. 
Kristo Kamini (6), Maharani of Burdwan v. Krishna Kamini (7), 
Mahomed v. Abdul (8), Surnomoyi v. Grish Chunder (9), Hurro 
Doyal v. Mahomed Gast (10), Rajnarain v. Ananta Lal (11), Beyoy 
Chand v. Atulya (12), Bhugwan v. Sudderally (13), Bykunt Nath 
v. Mahiab Chand (14), Huronath v. Yuggunath (15), Raghub v. 
Brojonath (16) and Bejoy Chand v. Amrita Lal (17),to shew 
tbat compliance with the provisions of the Regulation as to the 
issue and service of the requisite notices is essential for the 
validity of the sale. These cases are clearly distinguishable ; they 
merely shew that the validity of the sale is affected by the 
failure of the zemindar to comply with the provisions of the 
Regulation, and the sale isliable to be annulled in a suit insti- 
tuted under section 14, but they do not shew that the sale may 
be treated as a nullity. 

The learned vakil for the respondents, however, strenuously 


(1) 1803) I. L. R. 21 Calc, 66. — (10) (1891) 1. L. R. 19 Calc, 699. 
(3, 898) L L R,21 Calo. 70. (11) (1892) I, L R. 19 Calc. 703. 
(8) (1900) I. L. B. 25 Bom. 337. (12) (1905) 8 O. L J. 46, I. L. R. 82 Calo, 983. 


(4) (1907) l. L B.84 Cale 811 (18) (1878) 1. L. B. 4 Oale, 41, 
(5) (1882) I. L. R. 9 Calo. 619, L. B. 10 1. A. 19. 

(8) (1883) 1. L. R. 9 Calo. 931. (14) T 17W RB. 447. 

(7) (1888) L L. B. 14 Oale. 865. (15) (1869) 11 W. R. 8 

8) (1885) L L. R. 12 Calc. 67. — (16) (1870) 14 W. B. 489, 

(8) (1801) I. L. R. 18 Oalo, 862. (17) (1899) L L. R. 27 Calo. 808. 


~ 


= 
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contended that, upon general principles, the validity of a statu- 
tory sale may be attacked collaterally in a suit for ejectment 
brought by the purchaser or his representative in interest, and 
in support of this view, he relied upon the analogy of the 
doctrine recognised in some judicial decisions that an objection 
to the validity of an execution sale may be raised by way of 
defence ina regular suit although the objection is one within 
the scope of section 244 of the Civil Procedure Code of 1882. 
Bhiram Ali v. Gopi Kanth (1), Chandramont v. Halijen- 
nessa (2, Durga Charan v. Karamat Khan (3), Thathu v. 
Kondu (4) and Venkataramana wv. Meenatchisundara (5). In 
answer to this argument, it may be pointed out that the doctrine 
upon which reliance is placed has not uniformly been accepted 
in this Court [Dwarkanath Pal v. Tarini Sankar Ray (6), 
Durga Charan v. Kali Prasanna (7) and Murullah wv. Bur- 
ullah (8)|; the matter is, indeed, by no means, free from difficulty, 
and when it arises directly for consideration, it may require careful 
examination. In any event, the application of the doctrine 
would prima facie be limited by the conditions imposed by 
section 47 of the Civil Procedure Code of :908, which provides 
in sub-section (2) that the Court may, subject to any objection 
as to limitation or jurisdiction, treat a proceeding under that 
section as a suit or a suit as a proceeding, and may, if necessary, 
order payment of any additional Court-fees. The restrictions 
indicated shew conclusively that there are weighty reasons why 
the validity of the sale should not be allowed to be impeached 
collaterally in the present suit. In the first place, in a suit for 
reversal of the sale, the zemindar is a necessary party, as is 
manifest from the provisions of section 14 of the Regulation. In 
the second place, as the validity of a putut sale must be challenged 
in its entirety, the jurisdiction of the Court in which the suit for 
reversal is instituted, must be determirfed with reference to the 
value of the entire putni, whereas in a suit for possession of a 
share of the putni taluk by the representative of the purchaser 
under the Regulation, it is the value of the share in contro- 
versy which determines the jurisdiction of the Court. In the 
third place, if a suit for reversal of the sale were now to be 


commenced, it would obviously be successfully met by the plea 


of limitation, because if the defendants as plaintiffs in such a 


(1)-(1897) X. L. R. 24 Oalo, 866 (5) (1904) 19 M. L.J. 1. 
(2)-(1908) 9 O. L. J. 464. (6) (1907) I. L. B. 84 Cale. 199. 
(3) (1908) 7 C. W N. 607. (7) (1899) I. L. R. 26 Oalo. 727. 
(4) (1908) I. L. B, 82 Mad, 242, (8) (1905) 9 O; W. N. 972, 
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OIvin, suit sought to avail themselves of the provisions of section 14 of 
3911. the Limitation Act, for exclusion of the time during which they 
Barone have defended the present suit [ Fugutendur v. Din Dyal (1) and 
Gbowdhurani Mangu Lalw. Kandhai (2)], it could be of no avail as against 
FROM the zemindar who is nota party to this litigation, while ifthey 
Ohowdhurani, ^ relied upon the provisions of section 18, for Exclusion of the 
Mookerjee, J. time during which they had been kept by the alleged fraud of 
Sor the purchaser from knowledge of their right to ask for reversal of 


the sale, it could be of no avail as against the zemindar who is 
nota party to this suit, and as they themselves must have been 
apprised of the fraud, if any, before the 29th May 1906, when 
they filed their written statement. But even if these difficulties 
could be overcome, it would have to be shown that the dismissal 
of the previous suit against the zemindar was no bar to a second 
suit of similar scope and description. Apart, however, from 
these considerations, we are unable to accede to the conten- 
tion of the respondents, that, as a matter of principle, the validity 
ofsuch sales ought to be allowed to be challenged collaterally. 
The three decisions of the Judicial Committee to which we 
have already referred [Zasadduk v. Ahamed (3), Gobind Lal v. 
Ramjanam (4) and Malkarjun v. Narhari (5)) undoubtedly. 
militate against such a theory. It must further be remembered 
thatthe tendency of Courts is against collateral impeachment, 
except in the case of private transactions before they have passed 
from the domain of contract into that of judgment [Clough v. 
L. & N.-W. Ry. Co. (6), Eastern Mortgage v. Rebati (7), Baroda 
v. Gajendra (8)]; for illustrations, reference may be made to 
Surnomoyi Dasi v. Ashutosh Goswami (9) and Gorachand v. 
Makhan (10), although where a decree obtained by fraud is 
sought to be used against a person, he is allowed, under statu- 
tory provisions (section 44 of the Indian Evidence Act) to shew 
the true nature of the dgcree, notwithstanding that no steps 
have been taken by him for reversal of the decree. Wistarint v. 
Nundo Lall (11) and Rajib Panda v. Lakhan (12). In the 
absence of such a statutory provision, and in the face of an 
express statutory mode for reversal of the sale, we are not 
prepared to hold that it ought to be allowed to be impeached 
collaterally. The general rule is that a judgment rendered by 


(1) (1864) 1 W. R. 310. (7) (1906, 8 O. L, J. 260. . 
(2) (1886) L L. R. 8 All. 475 7485) (8) (1909) 9 O. L. J. 888 (393). 

(3) (1898) I. L, R. 21 Oale 66. (9) (1900) I L. B. 27 Calo. 714. 
(4) (1893) I. L, R. 91 Calo, 70. (10) (1907) 6 O. L. J, 404 

(5) (1900) 1. L. R. 25 Bom, 337. (11) (1899) I. L. R. 26 Calc. 891. 

(8) (1871) L, B. T Exch. 26. — (12) (1899) 1. L. B. 27 Cale. 1] 
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a Court having jurisdiction over the parties and the subject- 
matter, unless reversed or annulled in some appropriate proceed- 
ing, is not open to contradiction or impeachment in respect to 
its validity, verity, or binding effect, by parties or privies in 
any collateral action or proceeding. Wayte v. Rose (1), Rogers v. 
Wood (2), Brisçæ v. Stephens (3). The same doctrine has been 
maintained in the American Courts in numerous cases, amongst 
which may be mentioned three decided by the Supreme Court 
of the United States, Thompson v. Whitman (4, Dunham vw. 
Fones (5) and Gunn v. Plann (6), asalso the case of Jnter- 
national Wood Company v. National Assurance Company (7). 
No doubt, the position may be different when a judgment shows 
on its face that itis void for want of jurisdiction either of the 
person or the subject-matter; such a judgment may possibly 
be treated as a nullity and collaterally impeached by any person 
interested, wherever it is brought in question. But that doctrine 
has no application to a case like the present where the validity 
of the sale is plainly intended by the Legislature to be deter- 
mined in a suit, properly constituted and brought in a Court of 
competent jurisdiction, within the time allowed by law, and 
against parties sought to be affected by the result. We are, 
therefore, of opinion, that the conclusion is inevitable that the 
defendants ought not to have been allowed to challenge the 
validity of the sale in the present suit. We do not however decide 
whether the defendant may not, subject to the law of limitation, 
have some remedy on the ground of fraud, if fraud is established 
against the purchaser at the putni sale and other persons who 
may have assisted him in the attainment of his fraudulent object. 
The result consequently is that this appeal must be allowed, 
the decrees of the Courts below discharged, and the plaintiffs 
awarded a decree for the one-third share of the Putni Taluk in 
dispute. Inthe circumstances disclosed however and in view of 
the great delay in the institution of the suit, we direct each party 
to bear his own costs throughout the litigation, for in deciding 
the question of costs, we are entitled to consider not merely the 
conduct of the parties in the actual litigation, but also the 
matters which led up to the litigation. Harnett v. Vise (8). 


A. T. M. Appeal allowed. 


. 
(D (1842) 3 Q. B. 493. (5) (1895) 159 U. R, 584, 
(21 (1881) 2 B. & Ad. 245, 36 R. R. 554. (6) (1876) 94 U. 8. 664. 
3) (1824) 2 Bing 218,27 R. B. 697. (7) (1904) 105 Am, St. Rep, 288. 
(6 (1873) 18 Wallace 457. (8) (1880) 5 Ex. D. 307, 
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| Before Mr. Justice Woodrofe and Mr. Justice Carnduf. 
RAGHUNATH SINGH 


v. 
ABDHUT SINGH.* 
Sambalywr—The Central Province Land-revenue Act (XVIII of 1881). Beos. 

88(b), 186G., 186H. 1861,—Sambalpur Civil Courts Act (IV of 1908, 

B. O.)~—Bengal, Agra and Assam Ciril Courts Act (XII of 1887}-—-Order 

passed by the Deputy Commissinner in partition proceedings, appeal against, 

whether lies to the Commissioner or the District Judge—Second appeal. 

The words “Central Provinces Civil Oourts Aot 1885” ocourring in seo- 
tion 186H(1) of the Oentral Provinces Land Revenue Aot, must be construed to 
refer to the Bengal Civil Courts Act (XII of 1887) as the latter is the law in force 
in the district of Sambalpur after the enactment of the Sambalpur Civil Courta 
Aot (1V of 1906 B. 0.) 

Where therefore a deoree or order is passed by the Deputy Oommissioner 
under section 186 G. of the Central Provinces Land Revenue Aot, an appeal lies 
to the District Judge and not to the Commissioner, and consequently no second 
appeal lies to the High Court against an order passed on appeal by the Commis- 
sioner. 


Appeal by the Defendant. 
The facts material for the report are shortly these : 


The plaintiff, Abdhut Singh, made an application in the Court 
ofthe Sub-divisional officer of Sambalpur who was vested with the 
powers ofa Deputy Commissioner under the Central Provinces 
Land Revenue Act, for partition of estate Tampargarh which con- 
sists of 14 villages, of which one isa maf village, one agaontt 
village and the rest are malguzars villages, and the applicant and 
his brother Raghunath Singh were the two recorded co-sharers 
thereof. Non-applicant Raghunath Singh pleaded inter alta that 
the Court had no jurisdiction to entertain the application as the 
value of the subject-matter exceeded Rs. 1,000, that the maf 
village was not liable to be partitioned, and that the estate as a 
whole was impartible. The learned Sub-divisional officer over- 
ruled the objection of the defendant, and directed the whole estate 
to be partitioned. Defendant, therefore, preferred an appeal to 
the Commissioner of Cuttack, against the order passed by the 
Court of first instance, and the learned Commissioner dismissed 
the appeal, 

Against that decision the defendant preferred an appeal to 
the High, Court. 


* Appeal from Appellate Decree, No, 1284 of 1910, against the decree of 
E V Levinge, Esq., Commissioner of Onttack, dated the 28th Febru 1910, 
affirming the deoree of Mr. Krishnaj! Anant Shirole, Sub- Divisional offer at | 
Bambalpur, dated the 18th December, 1909, 


Vor. XiI.] HigH cotit, 


Babu Satis Chunder Ghose (with him Babu Anilendra Nath 
Roy Ghowdhry for the Respondent), raised a preliminary objection 
that no second appeal lay to the High Court. Against the order 
of the Deputy Commissioner an appeal ought to have been pre- 
ferred to the Digtrict Judge, and against any order passed by the 
District Judge a second appeal would lie to the High Court. In 
this case an appeal was preferred to the Commissioner of the 
Division against the order passed by the Deputy Commissioner, 
and this appeal was infructuous, and consequently no second 
appeal lay to this Court. Section 22(4) of the Central Provinces 
Land Revenue Act provides for an appeal to the Commissioner of 
the Division against an order passed by the Deputy Commissioner 
in revenue matters. Section 136 H of the Act says that all 
decrees and orders passed by the Deputy Commissioner in parti- 
tion proceedings—" shall be open to appeal as if passed by the 
Court of the Deputy Commissioner acting as a Court of 
Civil Judicature of first instance under the Central Provinces 
Civil Courts Act, 1885.” Referred to sections 4, 7 and 17, clause 
(2) of the Central Provinces Civil Courts Act (XVI of 1885), and 
submitted that appeals from decrees passed in Original Civil suits 
by the Court ofa Deputy Commissioner should lie under the Act to 
the Court of the Commissioner ; section 8 of the Act also provides 
that the Deputy Commissioner should be the District Court; 
Section 2 of the Central Provinces Civil Courts Amendment Act 
(IV of 1901) provides that the “ Commissioner " should be called 
the “ Divisional Judge." Sections 10 and 12 of the Central Pro- 
vinces Civil Courts Act (II of 1904) enumerate the different 
classes of Courts and their respective functions, and section 15(c) 
of the Act makes provisions for appeals to the Divisional Court or 
to the Judicial Commissioner against an order passed by the District 
Court. In pursuance of the provisions of section 3 and Schedule 
D VI (4) of the Eastern Bengal anti Assam Laws Act (VII 
of 1905), and by virtue of a notification in the Calcutta Gazette, 
dated the 18th October, 1905, Part IA, p. 1804, the District 
Judge of Cuttack is the Divisional Judge, and a second appeal lies 
to the High Courts against an order passed by him on appeal. In 
support of his contention he relied on the cases of Fafar v. Abdul 
Kader (1), Loknath Dube x°? Brssesur Dube (2) and Seth Birdha- 
chand v. Mussummut Kaim Bi (3). 

Moulot Syed Shamsul Auda (with him Mr. D. N. Sircar), 


a } (1002) 15 0. P. L. B. 81. (b as (1903) 150, P. L, B, 168, 
(8) (1908) 170 R. 6. : 
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‘for the Appellants. The appeal was rightly preferred to the Com- 
missioner, and against the order passed by him to the High Court. 
The law in force regulating the Civil Courts in the district of 
-Sambalpur is the Sambalpur Civil Courts Act (IV oi 1906 B. C.) 
which repeals the Central Provinces Courts Act (II of 1904), and 
extends the Bengal, Agra and Aasam Civil Court Act (XII of 1887) 
to the district. Section 21 of the latter Act speaks only of Munsiffs 
and Subordinate Judges, and not of Commissioners or Deputy 
Commissioners ; it makes no provisions for appeals from decrees or 
orders passed by the Deputy Commissioner “ acting as a Court of 
Civil Judicature of first instance ;" it does not provide that an appeal 
'from such a decision willlie to the District Judge. Section 136I 
of the Central Provinces Land Revenue Act allows an appeal to 
the Commissioner from an order of the Deputy Commissioner, and 
‘it also makes a provision for a second appeal. There is no law which 
makes the Deputy Commissioner a Court subordinate to the District 
Judge and to the High Court. Either the Deputy Commisioner had 
no jurisdiction to decide civil matters after the Sambalpur Civil 
Court Act came into force, or the appeal lay properly to the Com- 
missioner from the order passed by the Deputy Commissioner 

The judgments of the Court were as follows : 

Woodroffe J,—The lawin forceat the institution of those 


'proceedings was the Central Provinces Land Revenue Act (XVIII 


of 1881) and the Bengal Civil Courts Act of 1887, inasmuch as 
Act II of 1904 was repealed by Act IV of 1906, so far as it referred 
to Sambalpur. No doubt, section 22(4) of Act XVIII of 1881 
provides that when a decision or order is passed by the Deputy 
Commissioner an appeal lies to the Commissioner. But, by an 
amendment introduced in that Act by section 136H (1). " All 
decrees and orders passed by the Deputy Commissioner * * * 
shall be held to be decrees and orders of a Court of Civil Judica- 
ture, and shall be open to appeal as if passed by the 
Court of the Deputy Commissioner acting asa Court of Civil 
Judicature of first instance under the Central Provinces Civil 
Courts Act, 1885"; and tothat extent that section [136H (1)] 
now qualifies section 22, clause (4) whatever may have been the 
case when, that sectfon (136 H (1)) was first enacted. For we must 
construe the words “ Central Provintes Civil Courts Act, 1885” 
occurring in section 136 H (1) as referring to the Bengal Civil Courts 
Act. Ifthe decree or order was passed by the Deputy Commis- 
sioner acting as a Court of Civil Judicature, then, applying the 
Bengal Civil Courts Act, the appeal lay to the District Judge. 


Vor, XIII.) HIGH OOURT. 


In my opinion we are concerned in this case with the inter- 
pretation to be placed upon section 136H (1) But, in any case, 
‘section 1361 which was framed at a time when the Commissioner 
was a Court of appeal, must be read consistently with the pro- 
visions of section 136H (1) as they have been affected by Act IV 
of 1906, the Matter act had the effect of repealing Act II of 1904 
and of introducing the operation of the Bengal Civil Courts Act. 
As the appeal, therefore lay to the District Judge, and, in fact, 
“the appeal was taken to the Commissioner, thereis, in my opinion 
no second appeal from the Commissioner's decision to us. 

The appeal must accordingly be dismissed with costs. 

The Rule nist, which was one for stay of execution of the 
decree pending the hearing of the appeal, has come to an end 
with the hearing and dismissal ofthe appeal, and is discharged 
with costs one gold mohur. 

Carnduff J.—I am of the same opinion. It seemsto meto 
be clear that, under section 136 H of the Central Provinces Land 
Revenue Act, 1881, India Act (XVIII of 1881, as amended 
expressly by India Act XVI of 1889 and impliedly by Bengal Act 
IV of 1906), the appeal in this case lay to the District Judge and 
was wrongly preferred before the Commissioner, by whom it was 
dismissed. That being so, the appellant has lost his remedy, and 
this appeal must be dismissed. 

A. N. R. C. Appeal dismissed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


NITYANANDA PAL 
V. 


NANDA KUMAR CHOWDHURI.* 


Suit for possession of a holding—Raiyati holding ab uniform rate of rent from 
the permanent settlement — Bongal Tenanoy Act (VIII of 1886), 800. 50— 
Presumption of mity of rent whan arjses—Obje0t of section—Inference as to 
Siwity of rent, if deduoible from other ciroumetanoss, whom presumption 
does not arise, 


The objeot of the Legislature in providing for the presumption as to 
fixity of rent mentioned in seotion 60 of the Bengal Tenancy Aot (VIIL of 1885) 
was to provide, in suits or proceedings under the Act, that is, in suits or pro- 
oeedings between landlords and tenants as such, an easy method of deter- 
mination of the righta of the parties. 

It does not follow that in cases to which the section has no application, 

* Appeal from Appellate Decree No. 1031 of 1907, againsta decree of 
Maulvi Abdul Barry, Subordinate Judge of Hooghly dated the 8th April 1907, 


reversing that: of Babu Nikunj Behary Boy, Munsifof Serampar, dated the 
26th May 1900. 
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itis not open to the Court to draw any appropriate inference from the facts 
proved by the evidence on the record 
Dinendra Narain Roy v. Titwram Mukerjes (1), Grant v. Robinson (2), Nundo 

Lal Gossami v, Atarmani Dass (3) and Gulab Misser v, Kalanand Bing (4) 
referred to. 

Appeal by Defendant No. 2. ° 

Suit for possession of a holding transferred to the plaintiff 
by defendant No. 1. 


The facts of the case and the arguments addressed to the 
Court appear fully from the judgment. 

Babu Fadunath Kanjilal for the Appellant. 

Babu Nalini Ranjan Chatterjee for the Respondent, 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf ofthe second 
defendant in a suit commenced by the "plaintiffs respondents for 
possession of a holding transferred to him by the first defendant. 
The substantial question in controversy between the parties 
throughout has been, whether the tenancy was transferable and 
whether any valid right has been acquired by the appellant under 
his purchase. The allegation of the plaintiffs was that the land 
was held by the husband of the first defendant as a service tenure 
and was not transferable after his death by his widow. The 
answer of the defendant was that it was not a service-tenure at 
all, that it was a raiyati holding held by the first defendant and 
her predecessor at a uniform rate of rent from the time of the 
Permanent Settlement, and that it was consequently capable of 
transfer under the provisions of the Bengal Tenancy Act. 

The Court of first instance negatived the contention of the 
appellant as to the nature ofthe tenancy. The Court further 
held that the holding was created before the Permanent Settle- 
meat and was held by the defendant and her predecessor at a 
uniform rate of rent. Ia suppert of this conclusion, the Court 
relied upon the presumption mentioned in section so of the 
Bengal Tenancy Act. 'The Court also relied in the alternative 
upon the circumstances of the case and concluded that as the 
tenancy had been created at least in the time of the great-grand- 
father of the husband ofthe first defendant and had been held 
since then at a uniform rate of rent, the inference was legitimate 
that it was a raiyati holding held at a fixed rate of rent and conse- 


(1) (1908) I. L. B. 80 Cale, 801. (8) (1908) 12 O, W. N. 433. 
(3) (1906) 11 O. W, N. 242, (4) (1910) 12 0. L, J. 107; 14 0. W, N, 884, 
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quently alienable. In this view, the Court of first instance dis- 
missed the suit. Upon appeal, the Subordinate Judge has held 
that the presumption mentioned in section 50 of the Bengal 
Tenancy Act has no application inasmuch as the suit cannot be 
regarded as a suit or proceeding under the Bengal Tenancy Act. 
In support of this view, he has placed reliance upon the cases of 
Rasamoy v. Srinath (1), Sarat Chandra v. Shama Churn (a). 
In this view, the Subordinate Judge has held that the holding 
has not been proved by the defendant to be a transferable 
holding. He has consequently reversed the decree of the original 
Court and decreed the suit. 

The second defendant has now appealed to this Court, and 
on his behalf it has not been contended that the view taken by 
the Subordinate Judge as tothe scope and effect of section 50 
of the Bengal Tenancy Act is erroneous, but it has been argued 
that his judgment is defective inasmuch as he has omitted to 
consider whether the Court of first instance was justified in infer- 
ring from the circumstances of the case that, apart from the 
provisions of section 50 of the Bengal Tenancy Act, the holding 
had been proved to be transferable. In answer to this argument, 
it has been contended on behalf of the plaintiffs respondents that 
inasmuch as the provisions of section 50 are admittedly inappli- 
cable, it is not open to the Court to draw any inference from the 
circumstances of the case, because the effect of such a procedure 
would be to make the provisions of section so applicable to a 
class of cases to which it is conceded they have no direct 
application. In our opinion, this view cannot be supported either 
upon principle or upon the authorities. The object ofthe Legis- 
lature in providing for the presumption as to fixity of rent 
mentioned in section 56 ofthe Bengal Tenancy Act was to pro- 
vide in suits or proceedings under the Act, that is, in suits or 
proceedings between landlords and tenants as such, an easy 
method of determination of the rights of the parties. It does 
not follow, however, by any means that in cases to which the 
section has no application, it is not open to the Court to draw 
any appropriate inference from the facts proved by the evidence 
on the record. In support of this view, reference may be made 
to the cases of Dinendra Narain Roy v. Tituram Mukerjee (3), 
Grant v. Robinson (4), Nindolal Gossami v. Aturmont Dassi (5) 

“and Gulab Misser v. Kalanand Singh (6). 


(1) (1902) 7 0, W. N. 182, (4) (1908) 11 0. W. N. 242. 
(2) (1906) 10 0. W. N. 930. (5) (1908) 19 C. W. N. 482. 
(8) (1903) 1. L, B. 30 Calo, 801. — (8) (1910) 12 O. L., J, 107 ; 14.0, W, N. 884. 
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The result, therefore, is that this appeal must be allowed and 
the decree of the Subordinate Judge set aside. The case will 
be remitted to him in order that the appeal may be reheard and 

-the question of the validity of the inference drawn by the Court 
of first instance from the facts, apart from the provisions of section 
50 of the Bengal Tenancy Act, considered. The learned vakil for 
the respondent has suggested that the entire appeal ought to be 
reheard and the question of the true nature of the tenancy, that 
is, whether it was a service tenure or not, may be left open for 
discussion. In our opinion, this suggestion is reasonable. We 
therefore direct that the Subordinate Judge do rehear the appeal 
and decide all the questions which arise therein. Costs of this 
appeal will abide the result. 

Appeal allowed ; case remanded. 


Before Mr. Fustice Mookeryee ana Mr. Fustice Teunon. 
BAZLUL KARIM 


v 


SATIS CHANDRA GIRI.* 


Ejectment, suit for—Raiyat holding at fined rate—Presumption—RBengal 
Tenanoy Act (VIII of 1885), Sec. 50-—Tenancy held for about 25 
years—Inference as to rent fined in perpetuity— Holding, transferability 
of—Custom or wsage— Usage, benefit of, attaches to existing tenanoy— 
Document, affect of, misunderstanding, if a question of law, 


From the mere fact that a tenancy has been held for about 25 years before 
the date of transfer at a uniform rate of rent, it cannot be inferred that the 
rent was fixed in perpetuity. 

The presumption mentioned in section 50 of the Bengal Tenancy Aot applies 
only to cases which may be called suits or proceedings under the Bengal 
Tenanoy Aot. A suit for ejectment on the allegation that a tenant of non- 
transferable holding sold it to the defendant and has abandoned the land, is 
nota suit or proceeding under the Bengal Tenancy Act. 

Tn cases where sectlon 50 of the Bengal Tenancy Act is not direotly appll- 
cable, the Court may act on a similar presumption, if the facta justify the neces- 
sary inference, 

Though the misconstruction of a document whioh is the foundation of the 
suit or which is in the nature of a contract or a document of title is a ground 
for second appeal, a second appeal does not lie, because the Judge in the Oourt 
of appeal below has misunderstood the effect of documentary evidence, 

In order to prove a custom or usage of transferability, itis necessary to 
prove that a transfers have been made to the' knowledge and without the 7 

* Appeal from Appellate Deoree No. 1049 of 1908, against the decree of 


Babu Pares Nath Obstterjee, Snbordinate Judge of Hooghly, dated the 81st 


March, 1908, reversing that of Babu Jnanendra Ohunder Ban M 
Berampur, dated the 24th September, 1907, Sorta Dak 
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consent of the landlord and that they have been recognised by him without the 
payment of nazar or upon payment of nazar also fixed by contract. It is not 
neceasary to prove that the landlord has actually made an objeotion to a transfer 
and has been unsuccessful, 

The usage or custom must be obligatory; otherwise, it cannot be said to have 
acquired the imperative character of law, Hence a growing usage of transfera- 
bility is of no avall against the landlord ; the usage to be effective must have 
already grown up. 

The prinoiples upon which contractual obligations are allowed to be modi- 
fled by oustom or usage is that snch custom or usage may enter into the bedy 
of a contract without being expressly inserted, as both parties are supposed to 
know it and to intend to be bound by it, A usage may grow up so asto affect 
& pre-existing contraot or incidents of tenanoies under the Bengal Tenanoy Aot. 
In the case of usages of transferability of holdings, they can grow up only by the 
acquiescence in the first instance of the landlord himself; they are at first 
matters of choice with him, but may acquire an obligatory element or a binding 
force after he has acquiesced in the conduct of his tenants for a sufficient 
length of time, Hence a usage of transferability, after it has grown up, affects 
not merely tenancies created thereafter but also existing tenancies, 


Appeal by the Defendant. 
Suit for ejectment and mesne profits. 


The material facts and arguments appear from the judgment. 
Mr. S. P. Sinha, Babu Ram Charan Mitra and Moulvts 
Serajul Islam, Shamsul Huda and Sowgat AE for the Appellant. 
Dr. Rash Behary Ghosh and Babus Dwarka Nath Chakra- 
barti and Nagendra Nath Mitter for the Respondent. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant 
in an action for ejectment and mesne profits. The subject-matter 
ofthe litigation is a parcel of land, about eighteen bighas in 
area, which originally belonged to a tenant by name Ram Mohun 
Mullick, On the 8th December, 1901, the representatives in 
interest of the original tenant executed a conveyance in favour of 
the appellant, and delivered possession to him. The result was 
that on the 4th September, 1905, the landlord, now respondent 
before us, commenced the present action for ejectment of the 
transferee on the ground that the holding was non-transferable, 
and that consequently the purchaser had not acquired any valid 
interest in the land. The defendant resisted the claim substan- 
tially on two grounds, namely, #rsz, that the tenancy constituted a 

" holding held at a rent fixed in perpetuity, and was consequently 
transferable in the same manner as a permanent tenure ; and, 
secondly, that if the tenancy constituted an ordinary occupancy 
holding, it was transferable by custom orlocal usage. The Court of 
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first instance decided in favour of the defendant upon both these: 
points, and dismissed the suit. Upon appeal, the Subordinate 
Judge has overruled both the contentions of the transferee and 
decreed the suit, The defendant has now appealed to this Court, 
and on his behalf the decision of the Subordinate Judge upon 
both the points has been assailed as erroneous in law. 

In so far as the first question raised by the defendant is con- 
cerned, namely, whether the tenancy constitutes a holding held 
at a rate of rent fixed in perpetuity, the decision of the iSubord- 
inate Judge has been impugned mainly on the ground that he has 
misunderstood the effect of the rent receipts produced on behalf 
of the transferee. In answer to this contention, it has been 
strenuously argued on behalf of the plaintiff respondent that the 
judgment of the Subordinate Judge upon this part of the case. 
cannot be successfully challenged in second appeal, as it does not 
involve any error which may properly be deemed an error of law, 
Before we proceed to’ examine this question, it is necessary to 
point out that section 50 of the Bengal Tenaucy Act has no 
direct application to the present case. It has been repeatedly 
pointed out that the presumption mentioned in that section 
applies only to cases which may be called suits or proceedings 
under the Bengal Tenancy Act. Nilmani v. Mathura Nath (1), 
Gouri Kanta v. Ram Gopal (2), Rasamoy v. Srinath (3), Mahabir 
Persad v. Charles Fox (4). Now a suit for ejectment on the alle- 
gation that the tenant of a non-transferable holding has sold it to 
the defendant and has abandoned the land, is obviously not a suit 
or proceeding under the Bengal Tenancy Act [Sarat Chandra v. 
Sham Chand (5)], though it must be conceded that this aspect 
of the matter was overlooked in Dino Nath v. Nobin Chunder (6), 
which cannot consequently be treated as a binding authority upon 
this point ; and in this latter case, the point was not allowed 
to be raised when the matter,came up again after remand ; Dina 
Nath v. Nabin Chandra (7). Consequently, we must proceed on 
the assumption that section 50 of the Bengal Tenancy Act has no 
application in the present case. But it has sometimes been held 
that even in cases where section 50 is not directly applicable, the 
Court may act on a similar presumption, if the facts justify the 
necessary inference. Dulhin Golab v. Bafa Kurmi (8), Dinendra 


(1) (1900) 60. LJ. 418. (8) (1906) 10 0. W.N. 930, 

(3) (1905) 20. L. J. 879. (8) (1900) 6 0. W. N. 181. 

(8) (1902) 7 C. W. N. 182. (7) (1904) B. A. 2354 of 1901 unreported. 
. (4) (1909) 9 C, L. J, 467. (8) (1898) I. L. R, 26 Oslo. 744, 
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Narain v. Tituram (1), Nityananda v. Nand Kumar (2) and Civ. 
Nanda Lall v. Atarmani (3). The question, therefore, arises 1911, 


whether the case has been properly considered by the Subordin- 
ate Judge from this latter point of view. His findings, it may be . 
conceded, are not very explicit, and there is some reason for the Batis Chandra an; 
criticism of the appellant that he has misunderstood the effect of Mookerjes, J. 
two rent receipts and the inference which may legitimately be m 
drawn therefrom ; but we are unable to hold that the mere cir- 

cumstance that the Subordinate Judge has misunderstood the 

effect of two pieces of documentary evidence constitutes an error 

in law. As was pointed out by Sir Richard Couch in JVowbut 

Singh v. Chutter Dharee (4), though the misconstruction cf a 

document which isthe foundation of the suit or which is in the 

nature of a contract or a document of. title is a ground for second 

appeal, a second appeal does not lie, because some portion of the 

evidence is in writing and the Judge in the Court of appeal below 

makes a mistake as to the meaning of it. This view has been 

frequently reaffirmed in this Court. Si Chandra v. Chandra 

Narain (5, Ananda Chandra v. Parbait Nath (6) and Braja 

Mohan v. Thakur Das (7). The same view is also supported by 

the decisions of the Judicial Committee in Z*ofab Chandra v. 

Mohendra (8), Durga Chowdhurant v. Fewahir Singh (9), Ram- 

ratan v. Nandu (10), Lachman Lal v. Kanaya Lal (11), Shiva- 

basava v. Sangappa (12), Hari Mohan v. Surendra Narayan (13) ; 

this last case possibly represents the extreme limits of strictness 

with which the law relating to second appeals has been construed. 

In view of the principle so firmly established and widely recognised, 

we are unable to hold that the decision of the Subordinate Judge 

is liable to be reversed, because he has misunderstood the mean- ` 

` ing and effect of the rent receipts. The only other question which 

remains for consideration on this part of the case is, whether 

upon the facts found by him the inference may legitimately be 

drawn that the holdinginitsinception was intended to be a rayati 

tenancy ata fixed rent. Now,the only circumstance found by 

the Subordinate Judge is that the tenancy has been held for 


(1) (1908) I. L. B. 80 Calc. 801. (8) (1908) I. L. R 85 Calc, 768. 
(2) (1910) 180, L. J, 416. (4) (1878) 19 W. R, 223. 

(5) (1905, 1 O. L. J. 233, I. L. R, 82 Galo, 719, 

(6) (1908) 40. L, J. 198. 


— 
Baglul Karim 
e. 


(7) (1909) 10 C. L. J. 593, * 

e (8) (1889) L. R. 18 I. A, 983, L L. R. 17 Calc. 291. 
(9) (1890) L. B. 17 I. A. 122, L L. B. 18 Calc. 28. 
(10) (1891) L. B. 19 L A 11. L B. 19 Calc. 249. 
(11) (1894) L. B. 92 1, A. 51, I. L, B. 32 Calo. 609. 
(13) (1904) L. R. 811. A. 154, I. L. B. 29 Bom. 1, 
(18) (1907) I L. R, 31 Calc, 718, L, B. B, 34 I, A. 133, 
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about twenty-five years before the date of transfer at a uniform 
rate of rent. This by itselfis clearly insufficient to justify the 
inference that the rent was fixed in perpetuity. The elements 
which were found to exist in the case of Watson v. Radka Nath 
Seal(1, where a tenure was found to be permanent, are all, 
except one, absent in this case: nor can the case be brought 
within the principle recognised by the Judicial Committee in the 
cases of Ramchunder v. Fugheshchunder (2), Suttosarrun V.. 
Mohesh (3), Upendra Krishna v. Ismail (4), Nilratan v. Ismail (5) 
and Naba Kumari v. Behari Lal (6) or by this Court in the 
cases of Dinendra Narain v. Tituram (y), Wsnterscale v. Sarat 
Chandra (8), and Nabu Mondul v. Cholim Mull (9). It is not 
shewn that improvements have been effected or transfers recog- 
nised such as would justify an inference of permanency. We 
must consequently hold that the holding has not been proved to. 
be a. tenancy ata fixed rent, and, therefore, transferable as a. 
permanent tenure, 

In so far as the second ground urged by the defendant appel- 
lant is concerned, the judgment of the Subordinate Judge cannot,. 
in our opinion, be supported. The Subordinate Judge has held 
that in order to establish that the tenancy is transferable by 
custom or local usage, it is necessary for the defendant to prove 
that transfers of similar holdings have been made in the locality 
to the knowledge of but without the consent of the landlord, that 
such transfers have been recognised by him, and that the land. 
lord has made unsuccessful objection to the transfers. The last 
element introduced by the learned Subordinate Judge is obviously. 
one not supported by principle or authority. It has been laid down 
in numerous decisions of this Court, amongst which may be men- 
tioned Palakdhart Rai v. Manners (10), Dalgliesh v. Guauffer (11) 
Dalgliesh v. Gosaffar (12), Ramuri v. Fubar Ali (13), Dino Nath. 
v. Nobin Chunder (14) Fagun Proshad v. Posun Sahoc (15), Peary. 
Mohan v. Fote Kumar (16), Kurani Dassi v. Sajont Kant Singh (17), 
Rajendra Kishore v. Chandra Nath (18) and Katlash Chandra v.; 
Hari. Mohan (19), that in order to provea custom or usage of 
transferability, what is necessary;to prove is that such transfers 


(1) (1905) 10. L, J. 573. (10) (1895) I L. B. 23 Calo, 179, 
(2) (1878) 12 B. L. B 229. (11) (1898) I, L, R 28 Calc, 427, 
(3) (1868) 12 M. I. A. 268. (12) (1898) 3 0, W, N. 21. 

(4) (1904) I. L. R. 82 Oalc. 41. (18) (1902) 6 O. W. N. 861. 

(8) (1904) L L. B. 82 Calc. 61. (14) (1900) 8 O, W, N. 181. 

(6) (1907) I L. Be 34 Calc. 902. (15) (1908, 8 O W. N. 172, 

(7) (1908) J. L. B 80 Calo, 801. (16) (1906) 11 0. W. N. 88. 

(8) (1908) 8 0. W. N. 155. (17) (1908) 12 C. W. N. 689, 

(9) (1898) I L. B. a Oslo, 896. (18) Gaoni 12 0. W. N, 878, 
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have been made to the knowledge and without the consent of the 
landlord, and that they have been recognised by him either with- 
out the payment of nazar or upon payment of a nazar also fixed 
by custom, Sido v. Raj (1) and Radha v. Ananda (2). It is not 
necessary to prove that the landlord has actually made an objec- 
tionto a transfer and has been unsuccessful ; in fact, if such a 
test were imposed, a usage of transferability could never grow 
up, so long as the landlord did not choose to take any objection. 
It may be observed, however, that, as pointed out in the cases of 
Ambika v. Dya Gazi (3), Rasik v. Bidhu (4) and Rajendra v. 
Chandra Nath (5), a growing usage of transferability is of no 
avail against the landlord ; the usage to be effective must have 
already grown up. Thisis based on the elementary principle 
that the usage or custom must be obligatory ; otherwise, it cannot 
besaid to have acquired the imperative character of law [see 
Adams v. Otturburn (6) and a learned discussion on the nature 
and obligatory effect of customary law by Mr. Justice Holloway 
in Zara Chand v. Reebram (]).] It isclear from an examination 
ofthe judgment ofthe learned Subordinate Judge that hé has 
applied an entirely erroneous test to determine whether the 
evidence is sufficient to establish the existence of a custom or 
usage of transferability in the case before us, The case must, 
consequently, be reconsidered from the point of view indicated. 
It is here necessary to advert for a moment to an argument which 
was advanced by the learned vakil for the respondent. He con- 
tended that the defendant has to establish that the usage of trans- 
ferability existed at the date of the creation of the tenancy and 
that it is not sufficient for him to prove that such usage was in 
existence at the date of the transfer. This contention was sought 
to be based on the ground that a usage becomes obligatory upon 
parties to a contract on the assumption that the contract merely 
expressed what was peculiar to the bargain between the parties 
who are assumed to have contracted with reference to the local 
usage. S'uggomohun v. Manickchund (8), Tacker v. Linger (9) and 
Prodyot Coomar v. Gopi Krishna (10). The question raised is one 
of great importance and appears to have been suggested in the 
case of Dino Nath v. Nobin Chunder (11), but left undecided. 


(1) (1908) 8 0. W. N. 235. (8) (1888) 15 Howard 689. 

(2) (1903) 8 0. W. N, 214 (7) (1866) 8 Mad, H. C. B. 60. 

(8) (1906) 10 O. W. N. 497. (8) (1859) ? M. I, A. 268, : 
(4) (1908) 10 0. W. N, 719. (9) (1888) 8 App. Cas. 508, 
(5) (1907) 12 0. W. N. 878. (10) (1809) 11 Q. L J. 209, 


(11) (1900) 6 0. W, N. 181, 
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O1viL, After careful consideration of the argument which has been 
' ma. addressed to us, we are unable to accept it as well-founded. No 


doubt, the principle upon which contractual obligations are 
allowed to be modified by custom or usage is that such custom 
DAT or usage may enter into the body of a contract without being 
Meoherjee, uh. expressly inserted, as both parties are supposed to know it and to 

intend to be bound by it. Butalthough this may be the theory 
upon which usages or customs are treated as incorporated into 
contracts, it does not necessarily follow that a usage may not 
grow up 80 as to affect pre-existing contracts or incidents of ten- 
ancies under the Bengal Tenancy Act. It will be observed that 
in the case of usages of transferability of holdings, they can grow 
up only by the acquiescence in the first instance of the landlord 
himself; they are at first matters of choice with him, but may 
acquire an obligatory element ora binding force after he has 
acquiesced inthe conduct of his tenants for a sufficient length of 
time, In this view, it may rightly be held that a usage of transfer- 
ability, after it has grown up, affects not merely tenancies created 
thereafter but also existing tenancies. If we were to adopt the 
view suggested by the learned vakil for the respondent, the usage 
in most instances would be inoperative. The origin of the ten- 
ancy might be unknown, and evidence would generally be not 
available as to the existence of a usage at the precise moment of 
the inception of the tenancy. Again, a tenancy in its inception 
may be a non-occupancy holding, and may acquire the character 
of an occupancy holding after the tenant has been in possession 
for 12 years. In such an event, assuming that there is no custom 
or usage of transferability in respect of non-occupancy holdings 
in the locality, according to the view put forward by the res- 
pondent, the tenant could never have the advantage of the 
local usage,—not in the inception of the tenancy, because he has no 
occupancy holding at the time, nor after the lapse of 12 years 
from the inception ofthe tenancy, becauseat that time no new 
term could be incorporated into the pre-existing tenancy, In our 
opinion, there is nothing illogical in the view that when a landlord 
has allowed a usage of transferability to grow up on his estate, 
the benefit of it attaches to existing tenancies and is also incorpor- 
ated into subsequent contracts of tenancy. Consequently, when 
the Subordinate Judge reconsiders the evidence, he will deter- 
mine whether there was a custom or usage of transferability of 
occupancy holdings at the time when the transfer, under which 
the defendant claims, took place. We may add that it was 


Baslul Karim 
v 
Satis Ohandra Giri, 
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suggested before us that the plaintiff had recognised the purchase Orrin, 
of the defendant. This part of the case has not been properly con- 1911. 
sidered by the Subordinate Judge, and it must be reconsidered. Baslul Karim 


The result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate Judge set aside, and the case remitted Rasen 
to him for consiferation of two points, namely, frst, whether the Mookerjes, J, 
purchase by the defendant was recognised by the plaintif, and 
secondly, if not, whether occupancy holdings in the locality were 
transferable by custom or local usage at the time when the defen- 
dant made his purchase. If either question is answered in favour 
of the defendant, the suit will stand dismissed ; if both are 
answered against him, the suit will be decreed. The costs of this 
appeal will abide the result. 


9. 
Satis Chandra Giri, 


A. T. M. Appeal allowed : case remanded. 


CRIMINAL REFERENCE. 





Before Mr. Fustice Chitty and Mr. Fustice Carnduf. 


HARU TANTI ORIMINAL, 
v 1910, 
SATIS ROY AND OTHERS.” Y 
December, 8. 
Oriminal Procedure Oude (Act V of 1898) Seo, 250— Tine. as to when the order — 
should be made—Lagality of an order mada after the discharge of an 


acoused 

When a Magistrate acting under section 250 of the Code of Oriminal Pro- 
cedure makes an order for compensation against the complainant on the ground 
of the complaint being vexatious he should hear the complainant on this aspect 
oi the case and make the order before discharging the accused 


In the matter of the complaint of Safdar Husain (1) followed. 
Reference under section 438, Criminal Procedure Code, by 
the Sessions Judge. s 
The facts appear sufficiently from the letter of reference 
which ran as follows : 
Under the provisions of section 488 of the Code of Oriminal Procedure, I 
bave the honour to transmit herewith the records of the case noted in the 


margin to be laid before the High Court with the following report— 
(1) Haru Tanti instituted. & case under gection 448, Indian Penal Code 
against Satis Boy and Syad Sekh. It wastrled by the Sub-divisional Magis- 


* Oriminal Reference No 265 of 1910, under section 438, Criminal Procedure 
Gode by E. B. H. Panton, Esq, Sessions Judge of Burdwan, dated the 24th 
November J0!0 against the order of the Sub-divisional Magistrate of Asansol, 


(1) (1908) L L. B, 25 All, 815. 
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trate of Asansol who on 3-9-10 discharged the acoused and called on Haru Tanti 
to shew cause why be should not pay Bs. 20 to each of the accused under 
section 250, Criminal Procedure Code. 


(2) On 6-9-10 the Magistrate ordered Haru Tanti under seotion 250 to 
pay Bs. 10 to each of the acoused. 

(3) This order of the 6th September is in my opinion bad in law. 

(4) Tt was notin accordance with section 250 of the Oode of Oriminal 
Procedure, since it was made after the accused had been discharged, The 
course adopted has been declared to be illegal in the case of Sufdar 
Hossain (1). 

No one appeared on either side. 
The judgment of the Court was as follows : 


For the reason given by the learned Sessions Judge, and 
following the decision of Banerjee, J. Zn the matter of the 
complaint of Safdar Husain (1), we set aside, as having been 
made without jurisdiction, the order awarding compensation in 
this case. 


The course taken by the Sub-divisional Magistrate, in including 
in his order for the discharge of the two accused an order calling 
on their accuser to show cause why he should not pay their 
compensation, and subsequently, after hearing the answer, making 
the award, may seem to be perfectly fair and reasonable ; but it 
does not fulfil the requirements of section 250 of the Criminal 

| Procedure Code. What that section evidently contemplates and, 
if carefully read, will be found expressly to require, is that, before 
a Magistrate makes it the ground, or a ground, for discharging 
a person complained against that the complaint was frivolous or 
vaxatious, he shall hear the complainant on that aspect of the 
case ; and, unless he doesthis, the whole proceeding as to com- 
pensation is bad. 


M. N. M. Reference made absolute, 


(1) (1908), I, L. B. 25 All, 816, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
SAHEBJAN BEWA 


v 


M ANSARUDDIN.* 


Dower— Possession given in lisu of dower— Possetrion, if can be retained against 
husband's heirs—Possession not obtained by agreement—~ Decree, form of. 
Under the Mahomedan Law, when a widow isin possession of the undtatrí- 

buted property of her deceased husband, such possession having been obtained 

lawful and without force or fraud, and her dower or avy part of it is due and 
unpaid, she is entitled as against the other heirs of her husband to retain such 
possession until her dower debt is paid ; but she must account to them for the 
benefit received. The possession need not necessarily be possession obtained by 
an agreement with her husband or his heirs. 

Bibi Tasliman v. Bibi Kasiman (1) and Amanat-wn- Nissa v. Bashir-un- 

Nissa (2) dissented from 

Amesr.oon- Nissa v. Moorad-oon- Nissa (8) and Bachun v. Hamid Hossein (4) 
referred to, 

The form of deoree to be passed in a suit for possession by the representa- 

tives of the husband against the widow in possession of her dower debt, get forth, 


Appeal by the Defendant No. 1. 
Suit for recovery of possession of land. 


The material facts and arguments appear from the judgment. 
Babu Mukunda Nath Roy for the Appellant. 
Dr. Sarat Chunder Basak for the Respondent. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the first 
defendant in a suit for recovery of possession of land. The subject- 
matter of the dispute originally belonged to a Mahomedan by name 
Sarafat who died about the year 1897. He left two widows who are 
the first two defendants in the present suit, a son, now dead, by the 
second widow, and two sons by another wife who had predeceased 
him. He also left a nephew, the son of his brother, who is the 
plaintiff in the present action. After his death, his property, after 
successive devolutions to the details of which reference is not neces- 
sary for our present purpose, vested in his?son Saiduddin. Upon 

* Appeal from Appellate Dceree No. 2449 of 1908, inst the decree of 


Babu Tarak Ohunder Das, Subordinate Judge of Dacca, dated the 5th August, 
1908, modifying that of Babu Narendra Nath Ohakrabarti, Munsiff of Manikgunj, 


dated the 31st July, 1907. 
(1) (1910) 12 O. L. J. 581. (2) (1894) I. L. R. 17 All, 77. 


(3) (1855) 6 M. L-A 21L Pu 
(4) (1871) 14 M. 1. A. 877, 10 B. L B. 45, 17 W, R, 113, 
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ar. the death of the latter, the plaintiff sues to recover possession of 
1911, a two-thirds share by right of inheritance. The claim is resisted 


Sahebjan Bewa by the first widow as also by two usufructuary mortgagees, who 


mdr have derived title from the heirs of the original owner. The first 
Ansaru 

— widow resists the claim on the ground that so long as her 
Moakarjón, o dower to the extent of two hundred rupees remains unpaid, she 


is entitled, under the Mahomedan Law, to continue in possession. 
'The Court of first instance found that the widow was entitled 
to the dower debt, and made a conditional decree in favour of the 
plaintiff that upon payment by him of a proportionate share 
thereof he would recover possession. As regards the usufruc- 
tuary mortgagees, the Court held that the plaintiff was bound 
to redeem them or to wait till the expiry of tbe term fixed in the 
mortgage instruments. Against this decree, the plaintiff appealed 
to the Subordinate Judge, who has affirmed the decree of the 
original Court so far as the usufructuary mortgagees are con- 
cerned, but has varied it in so far as the widow is concerned. 
The Subordinate Judge has held that the plaintiff is entitled to 
‘recover possession from the widow without payment of the dower 
debt, and that the widow might claim her dower by way of set 
off if the plaintiff should hereafter sue her for recovery of mesne 
profits. The widow has now appealed to this Court, and on her 
behalf it has been argued that the decree made by the Subor- 
dinate Judge is contrary to well-recognised principles of the 
Mahomedan Law, and that the plaintiff is not entitled to recover 
possession from her til her dower debt has been satisfied. In 
our opinion, this contention is well-founded and must prevail. 
It cannot be disputed that under the Mahomedan Law, when 
'a widow is in possession of the undistributed property of her 
deceased husband, such possession having been obtained lawfully 
and without force or fraud, and her dower or any part of it is 
due and unpaid, she is entitled as against the other heirs of her 
husband to retain such posséssion until her dower debt is paid; 
but she must account to them for the profits received. This 
position is established by the decisions of the Judicial Committee 
“in the cases of Ameer-oon-nissa v. Moorad-oon-nissa (1) and 
Bachun v. Hamid Hossein (2). The same view has been uni- 
formly adopted in this Court in the cases of Woomatool Fatima v. 
Meerun-un-Nissa (3), Ahmed Hossein v." Khodeja (4), Bibee Tajim ; 
v. Syud Ally Waked (5), Bakreedan v. Ummatul Fatema (6) 


(1) (2855) 6 M. I. A. 211. (4) (1867) 10 W. R. 369. 
(2) (1871) 14 M, I. A. 377, 10 B. L. R. 45 (6) (1874) 29 W, R. 118. 
(8) (1868) 9 W, B. 318, (8) (1905) 3.0. L, J. 641. 
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and Umatul Medhiv. Kulsam (1). The cases of Wahid-un-nissa OrvIn, 

v. SAubrattan (2) and Bazayet Hossein v. Doolichund (3), do not ion. 
militate against this view, as they are authorities merely for Babebjan Bewa 
the proposition that a widow, though her dower remains unpaid, 
cannot follow the estate of her husband when it has passed into 
the hands of na fide purchasers for value without notice of Mookerjon, 7. 
her claim. It has been contended, however, by the learned vakil 

for the plaintiff respondent, upon the authority of the decision 

in Bibi Tashhman v. Bibi Kasiman (4) that the possession 

of the widow cannot be maintained as against the heirs, unless 

it is established that such possession was obtained by agreement 

with either her husband or his heirs. We are unable to adopt 

this view as a correct exposition of the law on the subject. The 

attention of the learned Judges who decided the case of Bibi 

Tashliman v. Bibi Kasiman (4), was drawn only to the case of 

Amanat v. Basir (5); their attention does not appear to 

have been invited to the later decision in Muhammad Karimullak 

v. Amant (6), where the contrary view adopted in Amani v. 

Karimullah (7), was affirmed. In our opinion, the effect of the 

decision in Amanat v. Basir (5), is to fritter away the rule 

laid down by their Lordships of the Judicial Committee, and we 

are in agreement with the weighty criticism on that case by Sir 

Roland Wilson in his valuable treatise on Anglo-Mahomedan 

Law, 3rd Edition, section 162. It is worthy of note that the view 

taken in the case of .dmanaiv. Basir (5), is not in agreement 

with the earlier decision in Balund Khan v, Fanee (8) and that 

the decision in Miran v. Najiban (9) was disapproved in 

Imdad Hossain v. Hossesnee Buksh (10) ; consequently the decision 

in Amtron v. Rahiman (11), must also be taken to have been dis- 

approved. In this divergence of judicial opinion amongst the 

learned Judges ofthe Agra and Allahabad High Courts, we must 

adhere to what has been recognised aş the rule on the subject: in 

this Court. It must further be observed that the limitation 

suggested would practically nullify the rule, for if a widow has 

got into possession by an agreement with her husband or his heirs, 

it is inconceivable how any case could come into Court for. 

recovery of possession of the estate from her hands ; in other 


dxiscudilis: 


(1) (1907) 8 0. L. J. 245, I., B 35 Calo. 120, 
* (2) 1870,06 B. L R. 54, 
(8) (1878) L. R. 5 I. A. 211, I. L. B. 4 Calc. 402. 


(4) (1910, 12 C. L. J. 684. (8) (1870) 2 All, H. o B, 819. 
(B) (1804) I. L. R. 17 AIL 77. (9) Deena ARN H. C. B. 885, 
(6) (1895) L L. B 17 All 93. (10) (1869) 2 All, H. O . B. 827. 


(7) (1894) 1. D. R. 16 All 225. — (11) (1867) 2 Agra H, O, B. 862, 
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words, to bring the case within the principle adopted by the 
Judicial Committee, namely the possession of the widow to be main- 
tained by a Court of justice, must be possession lawfully obtained, 
without force or fraud, it need not necessarily be possession 
obtained by an agreement with her husband or his heirs. We 
may add that the cases of Mehrun v. Kubeefun (1) and Ali 
Muhammed Khan v. Asisullah Khan (2), do not support the view 
taken in Amanat v. Bastr (3), because in the first of these cases, 
it does not appear that the widow had possession since her 
husband's death, and in the second, it was merely decided that 
the lien for dower claimed by the widow was personalto herself, 
and did not pass to a purchaser of the estate. The learned vakil 
for the respondent has, however, suggested that the possession 
of the widow in this case was not in her character as widow of the 
original owner, entitled to realise her dower debt from the income 
of the property, but was rather possession as heir or guardian of 
her infant step-sons. This suggestion is ingenious, and does not 
appear to have been made at any stage in the Court below ; but, 
there is no substance in it, because, so far as we are able to gather 
from the materials on the record, the widow came into possession 
immediately upon the death of her husband, and there is no 
reason why her possession should not be attributed to her charac- 
ter as widow of the original owner. In any event, there is nothing 
in her conduct to shew that her possession was inconsistent with 
the character now claimed by her. The real controversy in the 
original Court was whether she was entitled to get 200 
rupees or Io rupees on account of dower, while the argument 
addressed to the Subordinate Judge was that upon no principle 
recognised by Mahomedan Law could she claim to retain posses- 
sion as against the heirs. The suggestion, therefore, put forward, 
for the first time in this Court, does not carry any weight. The 
plaintiff claims not as the direct heir of the original owner, but 
as the heir of persons who were heirs of the original owner, and 
acquiesced in the possession of the estate by the widow. Inour 
opinion, the principle laid down in the two decisions of the 
Judicial Committee to which we have referred is applicable to the 
present case, and the appellant is entitled to continue in posses- 
sion till her dower debt has been satisfieg. 
The only other question which requires consideration is as « 

to the form ofthe decree. The Court of first instance, as we have 


(1) (1870) 18 W. B. 49, 6 B. L. B. 60, — (2) (1888) I. L B. G All, 50, 
(8) (1894) I, L R,17 AU, 77. 
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stated, made a conditional decree for possession in favour of the 
plaintiff upon payment of a proportionate share of the dower debt. 
The widow was satisfied with this decree and did not appeal 
against it. The plaintiff appealed and took up the extreme posi- 
tion with success that he was entitled to an unconditional decree 
for possessions That decree, the widow has now convinced us, 
cannot be maintained, and, therefore, we are bound to consider 
what decree should be made. Parichat v. Zalim Singh (1). At 
one stage of the arguments, we were inclined to adopt the view 
that an account ought to be taken of the profits received by the 
defendant from the share sought to be recovered by the 
plaintif, that against such profits should be set off the interest 
upon the dower debt,and that then a decree in favour of the 
plaintiff should be made subject to the payment of the balance, 
if any, that may be found due to the widow. The suit, however, 
has not been so framed, as it ought to have been, according to 
the observations of Sir Barnes Peacock C. J. in Ahmed Hossain v. 
Khadeja (2). The property is of small value ; the plaintiff himself 
values it at Rs. 223 ; consequently, it is not an unreasonable 
assumption to make, as was made by Sir Barnes Peacock in the 
case of Woomatool Fatima v. Meerun (3), that the profits received 
by the widow may be set off against the interest on the dower 
debt ; in other words, it may reasonably be assumed for the pur- 
- poses of this litigation, that if the widow had received her dower 
debt, immediately upon the death of her husband, she might have 
invested it in property which would have brought her approxi- 
mately the same amount of profit that she has actually realised by 
possession of the property in dispute. In this view, she would be 
entitled to remain in possession till the principal amount of her 
dower debt was paid to her, and this is in reality the decree which 
was made by the Court of first instance ; that decree, in this view, 
is on the whole just and ought to be affirmed. 

The result, therefore, is that this appeal is allowed, the decree 
of the Subordinate Judge set aside, and that of the Court of first 
instance restored. The appellant will have her costs from the 
plaintiff both here and in the Court of appeal below. 


A T.M. Appeal allowed, 


(1) (1877) I. L. B. 8 Cald, 214. (2) (1867) 10 W. B. 869, 
(3) (1868) 9 W. R. 318. 
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Before Mr. Y ustice Mookerjee and Mr. Justice Teunon. 
GOLAB CHAND 
OIvIn, 


^ — v 


IE BAHURIA RAMMURAT KOER.* 

February, 24, Mesne profits, assessment of —Time for payment of Court-fees, of can ba extended 
—Cowrt Fees Act (VII of 1870), Beo, 11—Civil Proceliure Code ( Act V 
of 1908), Seos. 148 and 149, 

Under section 11 of the Oourt Fees Aot, the Court has power to enlarge 
the time originally fixed for the payment of Oourt-fees, 

Appeal by the Judgment-debtor. 
Application for assessment of mesne profits. 


The material facts and arguments appear from the judgment, 
passed under Order 41, Rule 11 of the Code of Civil Procedure. 

Babus Dwarka Nath Mitter and Bejoy Kumar Bhattacharjee 
for the Appellant. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the judgment- 
debtor against an order made in the course of proceedings for 
assessment of mesne profits as directed by the decree in the suit. 
Upon the application of the decree-holders, the mesne profits 
were assessed ; it was then found that the Court-fees paid on 
the plaint were insufficient. They were therefore directed under 
section 11 of the Court Fees Act to pay the additional fees 
within a week from the 6th April 1910. The Court-fees how- 
ever were not paid till the 14th May, 1910, when the decree- 
holders prayed that the time fixed for payment might be enlarged. 
This application was granted, and the fees accepted. Thereupon 
the judgment-debtor objected that the Court had no jurisdiction 
to extend the time and that it was obligatory upon the Court 
to dismiss the application for mesne profits under section 11 of 
the Court Fees Act. This objection was overruled. The judg- 
ment-debtor thereupon appealed to the District Judge. He has 
held that the order in question was not open to appeal and that 
at any rate there was no substance in the objection of the 
judgment-debtor. 

The judgment-debtor has now appealed to this Court, and 
on his behalf it has been contended that section 148 of the Code 
of 1908 has no application to this case, as the order for payment 


* Appeal from Appellate Order No. 595 of 1910, heard under Order 41, 
Rule 11 of the Code of Oivil Procedure, against an order of H. Foster, Esq. 
District Judge of Saran, dated the 13th September, 1910, affirming that of 
Babu B. K, Nag, Subordinate Judge of Saran, dated the 3186 March 1909, 
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of additional Court-fees was made under section 11 of the Court 
Fees Act. It has further been urged upon the authority of 
the decision of this Court in the case of Kewal Kishan Singh v. 
Sookhari (1) that it was not competent to the Court to make 
any order other than one of dismissal of the application. In 
our opinion, there is no force in these contentions. In the first 
place, the case upon which reliance has been placed is clearly 
distinguishable. There an application had been made for 
assessment of mesne profits. The mesne profits were assessed 
and the decree-holder was called upon to pay the additional 
Court-fees within a time prescribed. He failed to carry out 
the order of the Court, and the application was dismissed. He 
subsequently made another application for assessment of mesne 
profits. It was ruled, under those circumstances, that the second 
application could not be maintained and that the proper course 
forthe decree-holder to pursue was to take appropriate steps 
for revival of the previous application. It is worthy of note 
that the subsequent decision of’ this Court iu the case of Ram 
Kishore Ghose v. Gopt Kant Shaha (2), shows that even this 
doctrine is of a limited application. In any event, this principle 
can have no possible application to the facts of the present case, 
because here the application has not been dismissed; the Court 
has on the other hand extended the time and accepted the 
Court-fees tendered. But it has been argued that section 148 
of the Code of 1908 has no application, because that section 
applies only to acts prescribed or allowed by the Code. It is not 
necessary, however, to decide whether section 148 has any direct 
application here, though the view may possibly be maintained 
that even independently of section 11 of the Court Fees Act, the 
Court might have proceeded under section 149 of the Code of 
1908 in which event section 148 would have been applicable. 
But even ifit be conceded that section 148 has no application, 
we think that it is not a reasonable construction of section rr 
of the Court Fees Act, to hold that the Court has no power to 
enlarge the time originally fixed for the payment of Court-fees. 
A similar question was raised with reference to the provisions of 
section 549 of the Code of 1882 which authorizes the appellate 
Court to require security for costs from the appellant. That 
„section provides that if tfe security demanded, be not furnished 
within such time as the Court orders, the Court shall reject 
the appeal. Upon a construction of this provision, it was argued 


(4) (1896) L. L, B. 24 Calo. 178, — (2)!(1900) I. L, B, 28 Calo. 242, 
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intwo cases that once the time granted by the Court had 
expired, it was not competent to the Court to enlarge the time. 
But this view was negatived by their Lordships of the Judicial 
Committee. Rajab AR v. Amir Hossain (1) and Badri Narain 
v. Sheo Koer (2). In the latter case Sir Richard Couch observed 
that the words “if such security be not furnished within such 
time as the Court orders, the Court shall reject the appeal " 
appeared to be consistent with the Court having power to make 
fresh orders with regard to the time within which the security 
should be furnished and not to fetter it in the way that was con- 
tended for by the learned counsel, that having once made an 
order and fixed a time they could make no alteration in it, no 
matter what circumstances might occur which would render it 
impossible for that order to be complied with ; that would not 
be a reasonable construction of that Act ; the other construction 
was a reasonable one, that the application to the Court to enlarge 
the time for giving security might be made either before or after ` 
the expiration of the time within which the security had been 
ordered to be furnished, and the Court might thereupon enlarge 
the time according to any necessity which might arise, where it 
was proper that they should do so. This principle of construc- 
tionis, in our opinion, clearly applicable to the provisions of 
section 11 of the Court Fees Act. The course pursued by the 
Court of first instance was, therefore, right in the circumstances 
of this case, and no reason has been shown why we should inter- 
fere with the exercise of discretion by that Court. The appeal 
is therefore dismissed. 

A. T. M. Appeal dismissed. 

(1) (1889) I. L, B. 17 Calo. 1, — (2, (1889) I. L. R, 17 Calo. 512. 
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Present: Lord Macnaghten, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Ali. 


BHAGABATI BARMANYA AND ANOTHER 
v 


KALI CHARAN SINGH AND ANOTHER. 


[ ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. ] 
Hindu Law— Will—Oonstruction— Gift to a class some of whom cannot take—" 
Remainder— Vested and transnutable interest-—Testator's death — Effeot of 
the words “by right of inheritance " immediately following those making a 
bequest — Bequest to after-born children, 
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When there is a gift to a olass, some of whom are, or may be, incapaoitated P. 0. 
from taking it because not born at the date of the gift or the death of the testa- 1911. 
tor as the case may be, and where there ia no other objection to the gift, it 
should enure for the benefit of those members of the class who are oapable of Bhagabati Ba Barmanya 
taking it. Kali Onaran Singh. 

Ram Lal Sstt v. Kanai Lal Sett (1) approved. 

The Will of a Hindu, after giving life estates to his mother and wife, pro- 
ceeded ag follows: 

“On the death of my mother and wife, the sons of my sisters, Golap Sundari 
Barmanya and Annapurna Barmanya, that is to say, their sons, who are now 
in existence, ns also those who may be born hereafter, shall in equal shares, 
hold the said properties In possession and enjoyment by right of inheritance.” 

Held, (on the consruotion) that the testator's nephews were intended to 
take a vested and transmitable interest on the death of the testator, though 
their possession and enjoyment were postponed. 

Heid, also, that the gift was good in favour of the nephews of the testator, 
who were alive at the time of his death. 

Quaere : whether the gift to afterborn children was confined to children 
coming into existence between the date of the Will and the testator's death, 
there being nothing in the circumstances in which the Will was made to render 
that view improbable ? 

Mann v. Thompson (2) and Dias v. De Livera (8) referred to. 

It was contended that the words “by right of inheritance " mean that 
there was really no bequeat in favour of the nephews, and that so far as they 
were concerned, the Will only declared a right of inheritance : 

Held, that the expression could not have been inserted for the purpose of 
rendering meaningless words of bequest to the nephews, which had only just 


been used. 
Observations as regards mode of construction of Hindu Wills. 


Appeal from a judgment and decree of the High Court 
at Calcutta, dated the rst of June, 1905, which dismissed an 
appeal froma decree of the Officiating District Judge of zilla 
Murshidabad, dated the 24th of April, 1903. _ 

The facts of the case are fully stated in 1 C. L. J. 482. 

Sir Robert Finlay, K. C., and Mr. G. E. A. Ross for the 
Appellants: In the case of inheritance under the Hindu law 
where a widow takes the inheritance, the reversionary heir is 
determined at the date of the widow’s death. No one has any 

[vested interest during the lifetime of the widow. The question 
here is whether that rule applies to the construction of this Will. 
The words ‘by right of inheritance, used by the testator, mean 
tI devise to them (the sisters’ sons) as they would have taken in 


(1) (1886) I. L. B, 12 Oaio 663, at 685. 
(E) (1854) Kay, 638, at 611. (8) (1879) L. R. 5 App. Caa, 128. 
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ye 


Sd, 


the case of inheritance on intestacy.’ They would, then, mean 
1911. that the class isto be ascertained at the date of the deaths of 
Bhagebati Barmanya the persons taking life interest. The sisters’ sons, therefore, did 
Doc: dl --- nottakea vested interest in the remainder at the time of the 
Kali Charan Singh." j 
as testator’s death. 
_ Ifa gift is made to a class, some of whom are not in existence 
at the time of thetestator's death, the gift fails as to the whole 
class. This rule laid down in English cases applies to the case of 
such a gift under the Hindu Law. 

[ Lorn MacNnaGHTEN referred to Pearks v. Moseley (1).] 

That case gives the principle and is referred to in Mayne on 
Hindu Law and Usage, (7th Ed.) where this question is con- 
sidered in sections 378, 379, 380, 381, 382 and 383, pp. 500—507. 
The following were relied upon in support of this view. The In- 
dian Succession Act (X of 1865), sections 100, 101 and 102. Brama- 
mayi Dasi v. Fogesh Chandra Dutt (2), Soudaminey Dassi v. 
Fogesh Chandra Dutt (3, Kherodemoney Dassee v. Doorgamoney 
Dassee (4), Fatram Narronj: v. Kuverbai (5) and Rayomoyee 
Dasseev. Troylukho Mohiney Dassee (6). A contrary view is 
taken in the following cases : Rat Bishen Chand v. Musammat 
Asmatda Koer (7) and Ram Lal Sett v. Kanai Lal Sett (8, which 
is followed in Manjamma v. Padmanabhayya (9), Mangaldas Par- 
manadas v. Tribhuvandas Narsidas (10), Zribhuvandas Ruttonji 
Mody v. Gangadas Tricumjt (11), Krishnarao Ramchandra v. 
Banabat (12) Khimjt Fairam Narronji v. Morarjt Xairam 
Narronjt (13), Bhoba Tariny Debya v. Peary Lal Sanyal (14), 
Gordhandas Soonderdas v. Bat Ramcoover (15), The Advocate- 
General v. Karmali Rahimbhat (16). 

The High Court has split up the testator's intention into 
primary and secondary, but there is nothing in that. The real 
question- is to ascertain the testator's intention, which is 
to be gathered from the document as a whole. Hisintention was 
to benefit all bis nephews; whether alive at the time of the 
testator’s death, or born after that event happened. The latter 
class is incapable of taking and the gift to the former fails under 


(1) (1880) L. R. 5 App. Oas 714, (9) (1889) I. L. R. 12 Mad, 393, 
(2) (1871) 8 B. L. R. 400 at p. 410, (10) (1881) t L, R, 15 Bom. 662. 
(3) (1876) I. L. B. 2 Oale 262. (1D (1898, I. L. R, 18 Bom. 7 
(41 (1878) I. L R. 4 Cale, 455. (12) (1895) I, L. R. 20 Bom, 571 
(5): (1885) I. L. R. 9 Bom. 491, at p. 508, — (13) (1807) I. L. R, 92 Bom, 538 
(6) (1901) I. L E. 29 Calo, 260, (14) (1897) I. L. R. 24 Valo 64x 
(7) (1883) L. B. 11 L A. 164. (16) (1901) I L. R. 28 Bom, 449 
(8) (1886) L L. R, 12 Calo. 663, (16) (1908) L L. R. 29 Bom. 188, 
at pp. 160 and 161, 
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the English rule of the failure ofa gift to a class, some of whom P.O, 
cannot take. | 1911. 

[Lorn MacNAGHTEN : The testator here names some of his Bhagabati Barmanya 

nephews. Would naming some members of a class make no 9. : 
i Kali Oharan Singh. 
difference ? ] : — 

If they arb named as members of a class, the English rule will — ' LS 
apply On the other hand if they are named as taken from a l 
class, they are lifted up from the class, and in such a case the 
naming might have some bearing upon the English rule. If the 
construction that those ofa class, who could take, would take, 
and those, who could not, would not, is adopted, it is really making 
a new Will, because the testator here really makes a gift to a class. 

Mr. DeGruyther, K.C. and Mr. B. Dube, for the Respondents; 
were not called upon ; but Mr. DeGruyther referred to the case 
of Fell v. Biddolph (1). C. A. V. 

The judgment of their Lordships was delivered by © February, 14. 

Lord Macnaghten.—This,is an appeal from aljudgment of the 
Calcutta High Court delivered by Maclean, C. J., affirming a 
decree of the District Judge of Murshidabad. 

The question turns upon the meaning and effect of the will 
ofa Hindu gentleman named Ram Lal Singh. The will was 
executed on the 2nd of March 1868. The testator died on the 
following day. 

At the date of the will the state of the testator's family was 
this. The testator had no issue. His mother and his wife were 
alive and he had four sisters living. Two were childless widows. 

The other two had male offspring. 

The will, so far as material, is in the following terms : 

" My mother, Phudan Kumari Barmanya, and my wife, 
Bhagabati Barmanya, shall, as long as they live, hold possession 
of all my properties, movable and immovable, and enjoy 
and possessthe same on payment of the Collectorate revenue 
and the zemindar’s rents, and by maintaining intact and continu- 
ing the service of the established deities and the ancestral rites 
according to the practice heretofore obtaining, and shall pay off 
my debts and realise my dues. They shall not be competent in 
any way to transfer the immovable property to any one. On the 
death of my mother aad wife, the sons of my sisters, Golap 
Sundari Barmanya and Annapurna Barmanya, that is to say, their 
sons who are now in existence, as also those who may be, born 
hereafter, shall, in equal shares, hold the said properties in 


(1) (1875) L, R, 10 O. P. Case 701. 
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` possession and enjoyment by right of inheritance, and shall maintain 


intact and continue the service of the established deities and the 
ancestral rights according to the practice heretofore obtaining." 

The difficulty, so far as there is any difficulty in construing 
the will, is occasioned by the bequest to the after-born sons of the 
testator's two sisters which has been taken to intlude nephews 
born after the testator's death. It may perhaps be doubted 
whether the will properly construed gives rise to the question on 
which so much argument has been expended. If an English 
will expressed in similar terms were before an English Court it 
would probably be held that the gift to after born children was 
confined to children coming into existence between the date of 
the wil and the testator's death. There is nothing in the 
circumstances in which this will was made though the testator 
died the next day to render that view improbable, for he expressly 
provides that if he recovers the will shall hold good unless altered, 
“ The real doctrine of the Court,” says Wood, V. C., in Mann v. 
Thompson (1)— ` 

“is that when children are mentioned in a will that means 
prima facte, if no intervening interest be given, that which is con- 
sidered to be the testator's meaning in the case of a gift to indivi- 
duals, namely, those who may beliving at the death of the testator. 
If the gift be not immediate it may be that he intends to include 
al those children who may be living at the time of distribution 
andthe Court judges ofthe intention in this respect from the 
whole scope of the will." 

The rule is not altered by the addition of words of futurity 
as if the gift be to children “born and to be born" or to children 
“ begotten and to be begotten.” In accordance with this rule a 
gift expressed to be to a daughter and her husband and " their 
child now existing and also the other children which may here- 
after be procreated" was held by this Board to be limited to 
children born between the date of the will and the testator's 
death. Dras v. De Livera (2). The fact that this ruleisa rule 
of convenience is some reason for applying it to Hindu wills, 
and an additional reason may be found in the well-known doc- 
trine of Hindu law that a gift to an object not in existence is 
absolutely void. But however this may be, it has been assumed 
throughout that the testator intended children born after his ° 
death to be included in the gift. And their Lordships propose 
to deal with the case on that assumption. 


(1) (1854) Kay, 648, (2) (1879) 5 A, C. 128, 
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It will be convenient at the outset to dispose of a point sug- Pee . 
gested by the words by right of inheritence,” It was said that 1911. 


there was really no bequest in favour of the nephews, and that Bhagabati Barmanya 
so far as they were concerned the will only declared a right of 
inheritance, The High Court had no difficulty in rejecting that 
contention, andstheir Lordships are of the same opinion. It is oră Macnaghien, 
not very easy to determine the proper meaning of the expression 
translated by the words “ by right of inheritance." The learned 
Chief Justice explains that the literal translation should be “as 
after-takers,” and he adds that “it may be that the testator used 
the expression in the sense that the nephews would take with 
the same incidents of proprietorship as heirs would.” Whatever 
the exact meaning of this doubtful expression may be, it cannot 
in their Lordships’ opinion have been inserted for the pur- 
pose of rendering meaningless words which had only just 
been used. 
Apart from this point the learned counsel for the appellant 
argued in the first place that there was no vesting until the death 
of the survivor of the mother and the widow. Their Lordships, 
however, think it is clear on the construction of this will that the 
nephews were intended to take a vested and transmitable interest 
on the death of the testator, though their possession and enjoy- 
ment were postponed. Whether it was the intention of the 
testator that on the birth of nephews after his death interests 
vested should be divested so as to let in such after-born nephews 
is another question. 
It was contended in the second place (and this of course was 
the principal contention) that the gift including, as it did, a gift 
to persons not in existence at the time of the testator’s death 
was altogether void. 
Upon this question there has been as the learned Chief 
Justice observes a conflict of judicial opinion in India. But in 
their Lordships’ opinion the question was set at rest for all practi- 
tical purposes by the judgment of Wilson, J., as he then was, 
in the case of Ram Lal Sett v. Kanat Lal Sett (1). 
In that case the learned Judge disposed of the cases which 
had been treated in India as authority for introducing into the 
construction of Hindu wills the rule:commonly referred to as the 
° rule in Leake v, Robinson (2). He showed that the rule was intro- 
duced into India owing to a mistaken analogy, and at the end of 
a judgment which leaves nothing more to be said, he stated that 


(1) (1888) 1. L. B. 12 Calo, 663, (2) (1817) 2 Mer, 863, 


t. 
Kali Charan Singh. 
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P.O. he should be “prepared to hold as the general rule that where 

1911. there is a gift to a class, some of whom are or may be incapaci- 
Bhagabati Barmanya tated from taking because not born at the date of gift or the 
death of the testator as the case may be and where there is no 
other objection to the gift, it should enure for the benefit of those 
members of the class who are capable of taking." * 

In that conclusion their Lordships agree and they are glad to 
have this opportunity of expressing their entire concurrence in the 
judgment to which they have referred, It would serve no useful 
purpose to recapitulate the learned Judge’s arguments. But there 
is one passage at page 678 to which their Lordships desire empha- 
tically to call attention. It is this : 

“Tt is no new doctrine that rules established in English Courts 
for construing English documents are not as such applicable to 
transactions between natives of this country. Rules of construc- 
tion are rules designed to assist in ascertaining intention, and the 
applicability of many such rules depends upon the habits of thought 
and modes of expression prevalent amongst those to whose lan- 
guage they areapplied. English rules of construction have grown 
up. side by side with a very special law of property anda very 
artificial system of conveyancing, and the success of those rules 
in giving effect to the real intention of those whose language 
they. are used to interpret depends not more upon their original 
fitness. for that purpose than upon the fact that English docu- 
ments of a formal kind are ordinarily framed with a knowledge of 
the very rules of construction which are afterwards applied to 
them. Itisa very serious thing to use such rules in interpreting 
the instruments of Hindus, who view most transactions from a 
different point, think differently, and speak differently, from 
Englishmen, and who have never heard of the rules in question.” 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed.. 

The appellant will pay the costs of the appeal. 

Mr. G. C. Farr —Solicitor for the Appellant. 

Messrs. T. L. Wilson & Co.—Solicitors for the Respondents; 
J. M. P, ' Appeal dismissed. 
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v. 
Kali Oharan Singh, 
Lord Macnaghten. 
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Present : Lord Macnaghten, Lord Robson, Str Arthur Wilson 
and Mr, Ameer Ali. 


BHAWANI KUNWAR 
vU. 


KUNWAR HIMMAT BAHADUR AND ANOTHER. 


[ON APPEAL FROM THE Higa Court oF JUDICATURE FOR THE 
NoRTH-WESTERN PROVINCES, ALLAHABAD.] 

Hindu Law— Payment by wife of a separated Hindu of her husband's debts 

during his lfetime— Liability of the husband to pay the monies so paid — 


Alienation of the husband's property by his widow—Swit to set aside such 
an alienation— Onus probandi, 


A reversionary heir sued the assignee of the alienee from a Hindu widow 
to set aside the alienation. The appellant supported the alienation alleging 
that the widow of the separated Hindu had paid the debts of her husband 
during his lifetime, and the alienation was made by the widow to discharge the 
debt due from her late husband to herself on account of the payment so made: 

Heid, that the onus lay upon the appellant to prove that there was an obliga- 
tion on the part of the husband or his estate to pay the monies which were 
paid by his wife. 


Appeal from a judgment and decree of the High Court at 
Allahabad, dated the 1st of May, 1908, which set aside a decree 
of the Subordinate Judge of Saharunpur, in whose Court the 
respondents, as plaintiffs, instituted a suit for the recovery of 
property (described in the plaint) from the appellant, who was 
the principal defendant in the suit. The Subordinate Judge 
dismissed the suit with costs, but the High Court, on appeal by 
the plaintiffs, gave them a decree for possession of the property 
in dispute, provided that they deposited in Court, for payment 
to the appellant, a sum of Rs. 17,400 on or before the rst of 
November, 1908. 

The main question for determination in the appeal was 
whether a sale deed, dated the 30th of September, 1890, was 
binding upon the respondents, whose names appear at the end of 
the following pedigree, as the sons’ of Saraswati Kunwar, who 
was the daughter of Musammat Mulo Kunwar. * 

The material facts are stated in the judgment of Mr. Justice 
Karamat Husain, reported in I. L. R. 30 All. 352 (353). 

Mr. W. A. Raikes, for the Appellant: It isthe duty of a 
Hindu wife to pay her husband’s debts, and when she pays them, 
she becomes his creditor. After the death of her husband, she 

"is entitled to reimburse herself and to sell her deceased husband's 
property, which has descended to her, for that purpose. It shows 


* Seo next page, 
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The respon- 


dents, who object to the alienation, are the sons of the deceased 


that there was necessity for alienation in this case. 
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husband’s daughter, who consented to the alienation. The 
daughter was the next reversioner at the time, and when an 
alienation is made with the consent of the next reversioners, it 
is binding on the actual reversioners. Saccaram Morarjt Shetay 
v. Kahdas Kalianji (1), Chimnaji Govind Godbole v. Winkar 
Dhondey Godbole (2), Karim-ud-din v. Gobind Krishna Narain (3) 
and Raj Bullébh Sen v. Oomesh Chunaer Rooz (4). 

Mr. DeGruyther, K. C, and Mr. G. E. A. Ross, for the 
Respondents: The daughter was joined in the alienation because 
certain properties were held in her name” as a denamtdar, She 
had no interest in them adverse to that of the widow. The deed 
of sale conveys only the property left by Nityanand. A widow 
is authorised to discharge her deceased husband's debts on 
religious grounds, and in order to justify any alienation made to 
pay them, it must be shown that he died in debt: Mayne on 
Hindu Law and Usage (7th Ed.) p. 850, $ 633. 

[Mr. Ameer ALI: If the debt is due to the wife, should she, 
when she becomes a widow, not discharge it ?] 

She should, if it is found that her deceased husband died 
indebted to her. The burden of proving such an indebtedness is 
on the apoellant. Stam Sunder Lal v. Achhan Kunwar (5). 
But here Mulo Kunwar discharged in fact the liabilities incurred 
by her husband for the benefit of her own estate, which she 
inherited from her grandfather. This did not, create her a 
creditor of her husband. Again, assuming that she paid her 
husband's debts, such a payment does not imply a contract on the 
part of her husband that he should repay the amount. The 
mere fact of the payment by the wife of her husband's debts does 
not imply in law a contract that the husband is bound to repay 
the amount to'his wife. It is contended that the consent of the 
daughter to the alienation is binding on the respondents. But 
the daughter had only a life interest, and the consent to be 
binding on them must be the consent of a male reversioner. 


Mr. Ratkes replied. 
The judgment of their Lordships was delivered by 
Lord Macnaghten.—The facts of this case are very com- 
plicated in detail, but it seems to their Lordships that judgment 
can be given in a single sentence. 
The appellant has hot proved that there was any obligation 
(1) (1894) I. L. R. 18 Bom. 631. (3) (1809) L. B. 36 I. A. 188. 


(2) (1882) I. L. R. 11 Bom. 830. (4) (1878) I. L, R. 6 Calo. 44, 
(5) (1898) L, B. 25 I. A., 188, at 191, 
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on the part of Nityanand or his estate to pay the monies which 
were paid by his wife. The obligation lay upon the appellant to 
prove that there was such liability, and she has not satisfied it. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed, and the appellant will 
pay the costs. 


Messrs. T. C. Summerhays & Sin Ega for the 
Appellant. 

Messrs. Ranken Ford, Ford and CRE ore aii for the 
Respondents, : 


J. M. P, Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr, Fustice Holmwood and Mr. Fustice Sharfuddin. 
DARSING NAKMA 


v. 
KING EMPEROR.* 
Garo Hille—Fine imposed by a‘ Laskar '—Assam Regulations— Operation of 
the Criminal Procedure Uode (Act V of 1898)— High Court, jurisdiction of. 

According to the rules framed under the Assam Regulation, the High Court 
has no jurisdiction to deal with matters relating to the District of the Garo 
Hills. The Oode of Criminal Procedure not being in force in the said District, 
the High Oourt has no power to interfere with an order, purporting to infliot 
a fine, passed by a Magistrate, locally known as a ‘ Laskar.’ 

Application in’ Revision under section 489 of the Criminal 
Procedure Code. 

The facts of the case were as follows : 

The petitioner Darsing Nakma alleged that he was the 
owner of a large tract of land, several square miles in area, mostly 
covered with jungle. People from the neighbouring districts 
having gradually encroached upon and occupied portions of the 
land possessed by the petitioner, the latter applied to the Deputy 
Coramissioner of the Garo Hills for permission to collect rents 
from the intruders. After an enquiry held by a Laskar, such 
permission was granted, but some ofthe intruders having subse- 
quently paid such rent the petitioner again put in an application 
praying for permission to realize such rents. The learned Deputy 
Commissioner not only rejected the said petition but imposed a 
fine of Rs. 10 on the petitioner for having filed the said applica- 


* Oriminal Revision No, 1889 of 1910, against the order of the Deputy Com- 
missioner of the Garo Hills, dated the 1st August, 1910, 


* 
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tion. The petitioner then moved the High Court to set aside the 
sald order, and at his instance a Rule was issued. 

Babu Birbhusan Dutt appeared in support of the Rule. 

No one showed cause. 

The judgment of the Court was delivered by 


Holmwood J.—It is clear from the rules framed under the 
Assam Regulation that we have no jurisdiction to deal with this 
matter. It appears that the petty Magistrates who are known as 
Laskars and who appearto be nothing but tribal chiefs have 
jurisdiction to grant compensation for any kind of offence com- 
mitted in connection with any petty complaint. A /forfíor 
the Magistrate had full jurisdiction to do the same. In fact 
calling it ine makes no difference as the Code of Criminal Pro- 
cedure is not in force in those districts. 

] The Rule is discharged. 


M. N. M, Rule discharged, 





Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
RAM SARAN PATAK 


v. 


RAGHUNANDAN GIR.^ 


Oriminal Procedure Code (Act V of 1898), Sec, 145 (8)— Right of a Pujari to 
worship a publio idol and to appropriate the offerings thereof— Whether 
within the soope of Beo. 145 (2), renta or profits of land. 

Although a dispute regarding a temple or other place wherein an idol 
dwells may be the subject of a proceeding under section 145 of the Oriminal 
Procedure Oode, a dispute regarding the rights of a pujari to worship a public 
idol and to appropriate the profits thereof is not within the scope of the said 
section ; such profits arising out of the deity, irrespeotive of the temple or place 
wherein the idol may be dwelling, are not of the same nature as renta or profits 
of land within the meaning of clause (2) of section 145 of the Oriminal Pro» 
cedure Oode, 

Guiram Ghosal v. Lal Behari Dase (1) applied. 

Application under section 15 of the Charter to set aside an 


order passed under section 145 of the Criminal Procedure Code. 


Mr. K. N. Chowdhury aud Babus Hart Bhusan Mukerji 
and Prakas Chandra Sarkar for the Petitioner. 

Mr, Hyam and Babu Manmatha Nath Mukerji for the 
n Opposite Party. 


* Criminal Revision No. 1419 of 1910, against an order of the Deputy mee 
trate in charge, District Gya, 


(1) (1910) 12 Q, L, J. 22. 
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The facts appear sufficiently from the judgment of the Court 
which was delivered by 

Holnwood J.—This wasa Rule calling upon the District 
Magistrate of Gya to shew cause why the proceedings against the 
petitioner under section 145, Criminal Procedure Code should not 
be quashed on the ground that they are without jurisdiction and 
in direct contravention of the ruling in Gutram Ghosalv. Lal 
Behary Das(1) It has been pointed out to us by the learned 
vakil who appears to show cause and very properly pointed out 
that so far as the declaration of possession of the temple and the 
land on which it stands in favour of Raghunandan Gir goes, that 
declaration has been made with full jurisdiction, and is not in 
contravention of any ruling of this Court. 

The only question which arises in this case is, whether the 
declaration that Raghunandan Gir is in possession of the offerings, 


is an order made with jurisdiction or not. 


Itis contended that the offerings made in a temple are of 
the same nature as the rents and profits arising out of land. 

Now section 145, cl. 2, says: “ For the purpose of this section 
the expression land or water includes buildings, markets, fisheries, 
crops or other produce of lands and the rents or profits of any 
such property." It appears clear to us that the offerings given 
by worshippers for the worship of any deity are not profits 
arising out ofa building. If the deity bein a cave or under a 
tree, as it originally was in years gone by, the offerings would 
accrue in exactly the same manner. The offierings arise out of the 
deity irrespective of the building or the land upon which he may 
happen to dwell To hold otherwise would be to allow the 
Criminal Courts to interfere with the customary laws of this 


country. There are certain rules differing in various sects and 
in various districts as to the apportionment of the offerings 


between the ground landlord, the actual holder of the temple, 
the middleman and the puyart, and the sums which are devoted 
to the up-keep of the temple. Now it is quite impossible for the 
Criminal Couris to go into these matters and it is quite impossible 
tosay that the whole of theseofferings belongs to the ground 
landlord, middleman, puja orto the endowment. This matter 


which depends entirely upon custom and sometimes upon an 


ancient grant or other documents, can only be adjudicated upon " 

bya competent civil Court. And that was the view which 

appears to have guided the Judges who decided the case of 
(1) (1010) 12 0. L.-J, 32. 
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Guiram Ghosal v. Lal Behari Das (1). They say that " consider- 
ing the scope of section 145, Criminal Procedure Code, wethink 
that the present dispute (which was the right to perform the 
duties ofa pujari) is certainly not one which was intended that 
the section should cover." 

The argunfent that this case was under section 147, Criminal 
Procedure Code, and therefore does not affect the present case 
which is one under section 145, Criminal Procedure Code, does 
not help the petitioner, because, a case under section 147, Crimi- 
nal Procedure Code, is to be decided by the same procedure and 
on the same principles as a case under section 145, Criminal Pro- 
cedure Code. And asthe Judges say “it may be that it is impos- 
sible to perform the duties of a pujar! without entering upon the 
land upon which the temple is built.” But when it comes to the 
question of the offarings being disputed and not the house or the 
land, it is clear that the dispute is about moveable property ; and 
itis now settled law that section 145, Criminal Procedure Code, 
has no concern with moveable property. 

We, therefore, consider that the order, so far as it affects the 
offerings of the temple, was made without jurisdiction and that 
portion of the order of the lower Court must be discharged, the 
Rule being made absolute to that extent and to that extent only. 
M. N. M. Rule partly made absolute. 

(1) (1910) 12 C, L. J. 32. 


APPELLATE CIVIL. 


Before Mr. $ustice Mookerjee and Mr. Fustice Carnduf. 


CHARU. CHANDRA PAL AND OTHERS 
v. 
KALIDAS CHANDRA.* 


Deolaratory | swit— Mortgage ewecuted by the mother as administratria to 
the estate of her father, if binding on her sons—Reversionary heirs, if and 
when bound by acte of their mother in regard to the property of their 
maternal grandfather— Mortgage created without permission of the Court, 
if voidable— Benefit to the estate—Debt of the owner of the property, 
repayment af—Aturdance of mortgage transaction, except upon equitable 
terms, if allowed— Probate and Administration Act (V of 1881), Beo. 90. 


e An alienation by an administrator, without leave of the Court, where such 





* Appeal from Appellate Decree No, 781 of 1908, against a decree of E. 
Panton, n. District Judge of 24-Perganas, dated the 2nd January 1908, cona 
firming that of Babu Bipin Behari Mookerjee, Subordinate Judge of 24-Par- 
ganas, dated tho 8th September 1906, 


44? 


ORIMINAL, 
1910. 
—— 
Ram Saran Patak 
v. 
Raghunandan Gir, 


Holmwood, J. 


-448 


O1vit. 
‘1911, 
—— 
Gharu Chandra Pal 
qv. 
‘Kalidas Ohandra. 


THE CÀLOÜTTA LAW JOURNAL. [Vor X HT. 


leave is neceesary under section 80 of the Probate and Administration Aot (V 
of 1881) is not void but merely voidable, and consequently no person who ig 
entitled to avoid the transaction ought to be allowed to do so in auch a manner 
as to enable him to recover property which would otherwise be lost to him 
and at the same time to keep the money or other advantages which he has 
obtained under 1t. ^ 

The Eastern Mortgage and Agemoy Co. Ld.v. ReBiti Kumar Roy (1) 
referred to and followed. 

Where plaintiffs seek for a declaration that a mortgage executed by their 
mother as administratrix to the estate of their maternal grandfather in order 
to repay a loan taken by the maternal grandfather is not binding upon them 
as reversloners but do not offer to pay up the mortgagee, they are not entitled 
to avoid the transaction unconditionally, althongh the mortgage may be 
-voidable by them under section 90 of the Probate and Administration Aot. 

Appeal by the Plaintiffs. 
Suit for declaration that a mortgage exectted by the 


plaintiffs’ mother as administratrix to the estate of their 


, maternal grandfather, is not binding upon them as reversionary 


‘heirs, 
The facts of the case material to this report appear from the 
judgment. 
Babu Bepin Behary Ghose for the Appellants, 
Babu Debendra Chandra Mullick for the Respondent. 
The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in a suit for declaration that a mortgage executed by their 
mother as administratrix to the estate of their maternal grand- 
father, is not binding upon them as reversionary heirs. The 
learned Judge in the Court below has found that this mortgage 
"was executed by the administratrix in order to repay a loan taken 
by the maternal grandfather of the plaintiffs, He has further 
held that although this mortgage was created without the 
previous permission of the Court as required by section 9o sub- 
.section (3) of the Probate and Administration Act and was 
consequently voidable, yet as the transaction was for the benefit 
' of the estate, the plaintiffs ought not to be allowed to avoid it 
except upon equitable terms. In this view the District Judge 
has dismissed the suit. In our opinion, the decree made by the 
District Judge is just and ought to be affirmed. It has been 
pointed out by this Court in the case*of Zhe Eastern Mortgage 
and Agency Co. Ld. v, Rebati Kumar Ray (1, that an aliena- 
.tion by an administrator without leave of the Court, where 
^such leave is necessary under section 9o of the Probate and 
(1) (1908) 3 C. L. J. 260, 
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Administration Act, is not void but merely voidable ; and, conse- Civi. 
quently, no person who is entitled to avoid the transaction ought 1910. 

to be allowed to doso in such a manner as to enable him to recover — gya Chandra Pal 
property which would otherwise be lost to him and at the same 
time to keep the money or other advantages which he has — 
obtained under it. In the present case, the plaintiffs have not Mouhegen zh 
offered to pay up the mortgagee, whose money went to satisfy RE 
the debt of their maternal grandfather. Consequently, they are 

not entitled to obtain the declaration which they seek. They 

cannot be permitted to take his estate while they refuse to bear 

the burden of his debts. The District Judge has correctly found 

that the plaintiffs as reversionary heirs are persons interested. in' 

the property, at whose instance the mortgage may be avoided, 

under section 90, but they are not entitled to avoid’ it uncondi- 

tionally as they seek to do. The result, therefore, is that the 

decree made by the Court below must be affirmed and this 

appeal dismisscd with costs. : . 

H, P. C, Appeal dismissed; 


e. 
Kalidas Chandra, 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. f 
-DWARKA NATH MISSER AND OTHERS OIVIL. 


v. y 
1911. 
RAMPERTAB MISSER AND OTHERS.* -~ 
February, 6, 28. 
Declaratory suit—Ewolusics right to offoiate as prisst—Agreement between March, 1. 


mombere of family as to division of earning as priest, how Jar enforceable 
— Punpun, sradh at—Sradh, 


Parties who require religious ceremonies to be performed for their beneflt 
are at liberty to choose the priest by whom they shall be performed. 

Gourmoni v. Chairman of Panihati Municipality (1) followed. . 

Hence the plaintiffs are not entitled to any declaration that they along 
with the defendants are exolusively entitled to officiate as priests, when 
pilgrims, on their way to the holy city, perform the Sradh ceremony of their 
ancestors on the bank of the sacred river Punpun. The plaintiffs can obtain 
a- declaration that they are entitled to officiate as prests for such pilgrims 
as may choose to employ them for the purpose. of religions ceremonies and that 
the defendants are not entitled to prevent the . plaintiffs from the exerolse of d 
their calling. 

Members of a family may agree, amongst themselves, that whoever 
amongst them may earn anything by officiating asa priest, tlie Income is to be 
. © Appeal from Appellate D&oree No. 8007 of 1910, against the decree of 
Babu Kali Kumar Sarkar, Subordinate Judge of Patna, dated the 29th August 
1910, affirming that of Babu Nut Bebary Chatterjee, Munsif of Bankipur, 

dated the 22nd December, 1908. .- ; 
(D.1910))2 0, L. J. 14. . . . mm 
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brought into a common fund and divided in certaln proportion amongst them. 
But such an arrangement cannot be obligatory upon the parties and their 
successors, for all time and inspite of the wishes of members who may desire 
to terminate it. . 


Appeal by the Defendants. 

Suit for declaration that the plaintiffs along with the 
defendants are entitled to officiate as priests at the offering of 
pindas on the banks of the sacred river Punpun in the District 
of Gaya. 

The material facts and arguments appear from the judgment. 

Babus Baldeo Narayan Singh and Birbhusan Dutt for the 
Appellants. 

Babus Mahendra Nath Roy and Kulwant Sahay for the 
Respondents. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in a suit of a novel description. The plaintiffs respondents allege 
that they are the descendants of one Sham Nath Misser, and 
that along with the defendants, who are other descendants of 
the same person, they are entitled to officiate as priests at the 
offering of findas on the banks of the sacred river Punpun in 
the district of Gaya. According to orthodox Hindu notions, 
it is the duty of the pilgrim to Gaya to shave his head on the 
bank of the river Punpun, to perform the sradh ceremony of 
his ancestors, and to bathe in the waters of the river on his 
way to the holy city. The plaintiffs allege that, as the des- 
cendants of Sham Nath Misser, they and the defendants are 
exclusively entitled to officiate as priests at the offering of pinda, 
and that whoever amongst them may be employed by a parti- 
cular pilgrim, he is bound to share with the other members of 
the family the offerings received and the emoluments earned by 
him. The defendants resist the claim of the plaintiffs, deny 
that the plaintiffs are the descendants of Sham Nath Misser, 
and claim to be exclusively entitled to officiate as priests on the 
occasion of the ceremony mentioned. The Courts below have 
concurrently made a decree in favour of the plaintiffs by which 


they are declared entitled to be restored to possession of the 


right claimed by them, to recover mesne profits, and to have 
formal possession of the share of the disputed property to be 


enjoyed jointly with the defendants or alternately on different 


dates as might suit their convenience. The defendants have 
appealed to this Court, and on their behalf, the decision of the 


Vor, XtII.] HidH ooUHf. abt 


Subordinate Judge has been assailed substantially on two grounds, OIVIL. 
namely, frst, that the Courts below have erroneously found on 1911. 


evidence inadmissible in law that the plaintiffs are descendants p... Nath Wieser 


of Sham Nath Misser, and, secondly, that the decree made in v. 

Shae . Hampertab Misser, 
favour of the plaintiffs is contrary ro law, and grants them tio 
relief not enforceable in a civil Court. In our opinion, the Mookerjee, J, 


first of these" grounds is unsustainable, but the second must 
prevail in part. 

In so far as the first contention is concerned, we are unable to 
hold that the Courts below have relied upon any evidence inadmissi- 
ble in law. Objection has been principally taken to statements 
made by the predecessors of the parties, but these statements 
are clearly admissible under section 32, sub-section 5 of the 
Indian Evidence Act. Consequently, there is no substance in 
the first objection taken by the appellauts. ‘ 

In so far as the second ground urged by the appellants is 
concerned, it is manifest that the Courts below have completely 
overlooked the principles applicable to cases of this description. 
It is well settled, as was pointed out by this Court in the case 
of Gourmoni Debi v. Chatrmin of the Panthatt Municipality, (1) 
that parties who require religious ceremonies to be performed 
for their benefit are at liberty to choose the priest by whom they 
shall be performed. Tne plaintiffs are, therefore, not entitled 
to any declaration that they along with the defendants are 
exclusively entitled to officiate as priests, when pilgrims, on their 
way to the holy city, perturin the sradh ceremony of their 
ancestors on the bank of the sacred river Punpun. The plaintiffs, 
however, can obtain a declaration that they are en'itled. to 
officiate as priests for such pilgrims as may choose to employ 
them for the purpose of religious ceremonies, and that the 
defendants are not entitled to prevent the plaintiffs from the 
exercise of their calliog. This, however, is not the most import- 
ant aspect of the case; the plainiiffs seek a declaration that if 
any one among the defendants assists in the performance of 
ceremonies by a pilgrim, the plaintiffs are entitled to share with 
them the offerings and emolumen’s. To put the matter in 
another way, the plaintiffs allege that tne right to offi-iate as 
priests is vested in the entire body of descendants of Sham Nath 
. Misser, and that whoever'amongst them may perform the cere- 
monies ona particular occasion and whatever sum or article he 
thay earn thereby, he is bound to bring that into a common 

(1) (19010) 12 Q, L, J, 74, 
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fund to be enjoyed by all the members of the family. In support 
of this extraordinary position, reliance was placed upon a decree 
in a suit of 1821 and a deed of partition of 1837. It appears 
that about the year 1821, there was a dispute between two families 
of Brahmins, who may be called the Pandeys and the Missers, 
resident on opposite banks of the river Punpun. The Pandeys 
claimed that they as well as the Missers, the aficestors of the 
parties to this suit, were entitled jointly to perform religious 
ceremonies for the pilgrims on the banks of the river Punpun, 
and to divide the earnings amongst themselves. This claim 
was negatived on the 27th May, 1822, and it was declared that 
the Pandeys were not entitled to officiate as priests. Subse- 
quently, on the 28th October, 1837, a deed of partition was 
executed amongst the predecessors of the parties to the present 
suit, in which it was'arranged that each of the three branches, 
of the family formed by the descendants of the three sons of 
Sham Nath Misser should have an one-third share of the emolu-- 
ments or the fees of the officiating priest at the performance of 
ceremonies on the banks of the river Punpun. The documents 
in question obviously do not establish the right now claimed 
by the plaintiffs. It is intelligible that members of a family 
may agree, amongst themselves, that whoever amongst them may 
earn anything by officiating as a priest, the income isto be 
brought into a common fund and divided in certain proportion 
amongst them. But such an arrangement cannot be obligatory 
upon the parties and their successors, for all time and inspite of 
the wishes of members who may desire to terminate it. The 
learned vakil for the respondents has contended upon the 
authority of the cases of Dino Nath v. Pratap Chandra (1), and 
Bheema v. Kothakota (a), that the members of this family are 
entitled to a religious office and that it is open to one of them 
to maintain a suit against his co-sharers for recovery of his 
share of whatever may be given by pilgrims by way of offerings 
or emoluments. The cases relied upon, however, are clearly 
distinguishable ; they are cases in which offerings were made to 
an idol or some other image of the deity, and it was ruled that 
the offerings belonged to the entire body of shebaits. In such 
a contingency, it is rightly held that although a suit by the 
rightful owner of a religious office against an usurper for recovery 
of voluntary gratuities, is not maintainable, a suit brought by” 
asharer in religious office against his co-sharers for recovery of 


(1) (1899) I, L, R. 27 Cale, 80- — (3) (1907) 17 Mad, L, J, 498, 


A 
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his'sharé of thé voluntary gratuities, is maintainable because in. 


the latter class of cases the basis of the claim is an arrangement, 
express or implied, that all the sharers should have a share in 
the gratuities. In the case before us, however, the initial diffi- 
culty of the plaintiffs is that they have not established that there 
is any religious office to which they have a claim. It has not 
been proved that they have a hereditary right to officiate as 
priests atthe worship of an idol and to havea share in the 
offerings made to the deity. The case, on the other hand, is more 
analogous to that of Poir Messer v. Bhugu Misser (1), where it 
was ruled that a claim was not maintainable for a share in the 
gratuity or voluntary gift toa priest officiating at a sradh cere- 
mony, because the fee paid was in the nature of a voluntary gift 
to the person to whom it was directly paid. The reason assigned 
insupport of this view is that where voluntary offerings were 
made to a priest, who officiated ata sradh ceremony, they must 
be taken to have been intended for the very person who was 
then actually performing the ceremony. Kashi Chandra v. 
Kailash Chandra (2), Sitaram v. Sitaram (3), Raja v. Krishna- 
bhat (4). See also Chunnu Dutt v. Babu Nandan (5). The 
plaintiffs have neither alleged nor established that they have 
any right to the holy spot by grant or otherwise, nor have 
they alleged and proved that they have a hereditary right to 
officiate as priest at the worship of an idol to whom offerings 
are made and to havea share in. such offerings. Consequently, 
the decree in so far as it declares such right cannot be supported, 
nor can the decree be maintained in so far as it entitles the 
plaintiffs to recover mesne profits.” The Courts below have 
neither realised the effect of such a decree, nor considered how 
the mesne profits can be determined in execution proceedings. 
If what was paid to the officiating priest was paid to him per- 
sonally by a particular pilgrim, the plaintiffs would not be entitled 
to claim a share in such sum. But it would be impossible to 
discover now, from any evidence that might be available, whether 
a particular pilgrim made a payment for the personal benefit of 
the officiating priest or whether it was intended to se pad to 
, him as representative of a family. 

The result, therefore, is that this appeal must be allowed 
jn part, and the decree of the Court below modified. The 
plaintifs will have a declaration that they are entitled to officiate 

(1) (1857) Beng. 8. D. A. 362. (8) (1869) 6 Bom. H O. R. 350, 


(2) (1899) I. L. B. 26 Calo. 866. (4) (1870) I. D. B. 3 Bom, 202, 
(5) (1910) 7 AU.-L J, 629. 
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"at the pindadehant ceremony on the southern bank of the river 


Punpun, and that the defendants are not entitled to obstruct 
the plaintiffs when they officiite as priests at such ceremony. A 
perpetual injunction will also issue prohibiting the defendants 
from interfering wirh and offering resistance to the plaintiffs in 
the performance of the pindadehani ceremony. The question, 
however, whether the plaintiffs are entitled by grant or other- 
wise to joint possession, with the defendants, of the spot -where 
the ceremonies are performed, and whether the plaintiffs are 
entitled as shebaits of any deity to have a share of the offerings 
given by pilgrims, is left open for consideration in a future suit, 
if occasion should arise, Each party will pay his own costs 
throughout this litigation. 


A. T. M. "Appeal allowed in part. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
HEMANTA KUMAR GHOSE 


v. 


RAJENDRA BALA DASI.* 


Bengal Texancy Act (VIIL of 1885), Seo. 171—Sxit for reoorery af money paid 
to sare a superior tenure from sile—Under-tenure-hulder, right of, who 
deposits decretal, amount, when he himself was in arraara—Üharge, enforos- 
ment of—Sxit, if maintainable—Dafonce, equitable, if may be successfully 
taken. 

An. under-tennre-holder who has saved a superior tenure from male 
in exeontion of a decree for arrears of rent by a deposit under section 171 of 
the Bengal Tenancy Act is competent to maintain an action for the 
recovery of the sum deposited by enforcing the charge created in his favour by 
that section, even when the impending sale was likely to be brought about, 
partially, at any rate, by rengon of his own default, 

To such & claim for money, the defendant is entitled to interpose an eguit- 
able defence. 

If part of the sum deposited by the plaintiff to avert the sale was payable 
by him to the superior landlord, he is not entitled to recover that sum from 
the defendant, - 


Appeal by the Defendant. 
Suit for recovery of money deposited under section 171 of 
the Bengal Tenancy Act to save a superior tenure from sale in 
execution of a decree for arrears of rent, when he himself was 
partly in arrears. -e 
The facts of the case appear fully from the judgment. 


© Appeal from Originat Decree, No 885 of 1909, against the deoísion of 
Babn Asutogh Sarkar, Subordinate Judge of Khulna, dated the 4th June, 1909, 
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Babu Basanta Coomar Bose, Dr. Sarat Chandra Basak, 
Babus Harihar Prasad Sinha and Raghunath Singh for the 
Appellant. 

Babus Fogesh Chandra Roy and Sarat Chandra Ghose for 
the Respondent. 

The judgement of the Court was delivered by 

Mookerjee J.—The question of law raised in this appeal 
relates to the rights of an under-tenure-holder who has saved a 
superior tenure from sale in execution of a decree for arrears of 
rent by a deposit under section 171 of the Bengal Tenancy Act, 
when it is found that the impending sale was likely to be brought 
about partially at any rate by reason of his own default. 

There is no controversy as to the facts which have given 
rise to the present litigation. On the 26th January 1885, one 
Shama Sundari granted a darfuisi lease in respect of the land 
which has been subsequently acquired by the present appellant 
by purchase in 1905. On the 17th June 1895, the then holder 
of the dargantt executed an ijara lease for 40 years in respect 
of six annas share of the land comprised in the dargant. The 
first plaintiff is the present holder of the ijara interest, Under the 
terms of ijara contract, Rs. 500 was fixed as the annual rent; 
but out of this sum the ijaradar was to pay Rs.236 and odd 
to Shama Sundari and the balance Rs. 263 and odd to the 
dargantidar. On the ist July 1907, Shama Sundari obtained 
a decree for arrears of rent against the recorded dargantidar. 
She took out execution and as the property was about to be sold, 
the two plaintiffs averted the sale by a deposit of Rs. 8,421-6 
annas under the Bengal Tenancy Act. Out of this sum, the 
first plaintiff who is the holder of the ijara interest deposited 
Rs. 7,000 ; the remainder was deposited by the second plaintiff, 
who isthe tenant under her. On the 8th April 1908, the plain- 
tiffs commenced the present action for recovery of this sum by 
enforcing the charge created in their favour by section 171 of 
the Bengal Tenancy Act. One of the defences raised to the claim 
was to the effect that as the first plaintiff was herself in default, 
the suit was not maintainable. The Court below has overruled 
this objection, and in our opinion, very properly. On behalf of 
the appellant, it has been contended, however, that although the 
suit may be maintainable, the first plaintiff is not entitled to 
recover the entire sum deposited by her, inasmuch as the sale 
which she averted by the deposit was about to take place, par- 
tially at any rate; owing to her own default. This contention 
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is clearly just. There can be no question that if it is established 
that the first plaintiff failed to pay the head-rent due to 
Shama Sundari as agreed upon by the ijaradar under the con- 
tract of the 17th June, 1895, the defendant appellant is entitled 
to urge that such amount should be deducted from the claim. 
No doubt section 171 of the Bengal Tenancy Act, provides that 
the person who averts the sale is to obtain a- charge upon the 
property saved and is also entitled to be placed in possession of 
thetenure or holding. The section however expressly provides 
that nothing therein shall affect any other remedy to which any 
such person would be entitled. The plaintiffs in this case have 
not availed themselves of their remedy under section 171 ; they 
have not prayed to be placed in possession of the tenure but they 


have asked for recovery of the money. To such a claim the 


defendant is entitled to interpose an equitable defence. But it 
is necessary for the determination of this point to send back 


.the case to the Subordinate Judge, because the question whether 


the first plaintiff was in default or not has not been investigated. 


In so far as the second plaintiff is concerned, it is conceded by 
the learned vakil for the appellant that this equitable defence is 
.not available. In so far, therefore, as the first plaintiff is con- 


cerned, ifit is established that part of the sum deposited by her 
to avert the sale was payable by her to the superior landlord 
-under the ijara lease of the.17th June 1895, it is manifest that 
she is not entitled to recover that sum from the defendant. 

The result, therefore, is that this appeal is allowed, the decree 


-of the Subordinate Judge set aside in so far as the first plaintiff 


is concerned, and the case remitted to him in: order that accounts 
may be taken to determine whether the first plaintiff was in 
default and whether any portion of the sum actually deposited 
by her was payable by her under the lease of 1895. It has not 
been disputed that as the ijara lease covered only six-sixteenths 
of the land included in the darganti, the first plaintiff is entitled 
to ten-sixteenth of the sum deposited by her. The equitable 
defence, if it prevails at all, will be operative only against the six- 
sixteenth share. Costs of this appeal will abide the result. We 
assess the -hearing fee at five gold mohurs. i 


H. P.C € Appeal allowed ; case remanded, 
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CIVIL RULE. 


Before Mr.. Fustice Woodrofe and Mr. Fustice Carnduf. 
In re BAJRUNG SAHAI, a Mooxurgar.* 


Legal Practitioners Act (XVIL of 1879), Baos, 14 para, 6 and 40—‘Investigation’ 
— Criminal Procedure Oode (Act V of 1898), Seo, 476—' In the oourse of 
fudioial proceedings” i 


The provisions of section 40 of the Legal Practitioners Aot apply to 
interim order of suspension made under paragraph 5 of section 14 of the Act. 

In the matter of Kristo Lall Nag (1) followed, 

A legal practitioner can only be suspended under paragraph 5 of section 
14 after he has been heard in defence under section 40 and pending the investi- 
gation and orders of the High Oourt. The investigation referred to in 
section 40 is an investigation by the High Oourt, 

Where a proceeding before the Magistrate under section 14 of the Legal 
Practitioners Aot was only to the extent that an application for sanction 
for suspension had been made by a letter to him: 

Held: That the Magistrate was not treating ‘in the course of a judicial 
proceeding’ within the meaning of section 476 of the Oode of Orlminal Procedure, 

Application for Revision. 

The material facts and arguments appear from the judgment, 

Babus Baldeo Naratan Singh and Fyotis Chunder Strcar 
for the Petitioner. 

The following judgmente were delivored 

Woodroffe J —The first portion of this Rule requires the 
District Judge to show cause why the order of suspension made 
by him under the Legal Practitioners Act (XVIII of 1879) should 
not be set aside on the ground that it was passed without juris- 
diction. There are two chief defects in the proceeding under 
that Act. In the first place, the mookhtear was,not called upon 
to show cause, as required by section 40 of the Act, which, it has 
been held, governs the provisions of section 14, which give to 
a Judge power of suspension pending the investigation and orders 
of the High Court ; and, second/y, in the present case there was 
no report to the High Court in terms of section 14. It is only 
after such report that power is given to suspend; and a legal 
practitioner can only be suspended under paragraph 5 after he 
‘has been heard in defence under section 40 and pending the in- 
vestigation and the orders of the High Court. The investigation 
which is'there referred to, is an investigation by the High Court, 


* Qivil Rule No, 4481 of 1910, against the order of A. H. Vernede, Esq., 
District Magistrate of Purneah, dated the 18th August, 1910, 


(1; (1883) I, L. B, 10 Calo, 256, 
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present case, under the provisions of this Act, to make the order 
of suspension which has been complained of. 

The second portion of the Rule asks the District Magistrate 
to show cause why the order for prosecution should not be set 
aside. The order could not be made under section 195, Code of 
Criminal Procedure, because there was no complaint made nor 
sanction given, But the learned District Judge sought to justify 
the order referred to under the provisions of section 476 of 
that Code. The District Judge made the order under that sec- 
tion. The question, therefore, is whether the alleged offence 
was brought to his notice in the course of a judicial proceeding. 

The explanation submits that the judicial proceeding was 
a proceeding under the Legal Practitioners Act. Butas to this 
it is to be observed that proceediugs under section 14 of that 
Act were before the Magistrate only to the extent that an appli- 
cation for sanction for suspension had been made by a letter to 
him. It is not necessary to consider whether a proceeding 
properly initiated by way of giving of such sanction is a judicial 
proceeding within the meaning of section 476 : But even assum- 
ing, for the sake of argument, that it is such a judicial proceeding, 
the answer is that forthe reasons I have already given, the 
proceeding was not properly before the District Magistrate at all, 
who could not grant any sanction until after the report had been 
made, and pending an investigation by the High Court. 

On this ground, therefore, the Rule must be made absolute. 

Carnduff J.—I entirely agree. The provisions of section 40 
of the Legal Practitioners Act, 1879, seem to apply to tnderim 
order of suspension made under paragraph 5 of section 14 ; and 
this has indeed, been held by the Court Zn the matter of Kristo 


‘Lali Nog (1). Aud I think that the “investigation” referred to 


in that paragraph is the investigation in: the High Court follow- 
ing the receipt by it of the report submitted under paragraph 4. 
As regards the order under section 476 of the Criminal 
Procedure Code, the District Magistrate was not, in my opinion, 
treating “ in the course of a judicial proceeding." 
A. T. M, "Rule made absolute. 
(1) (1888) I. L, B, IO Oale. 256. 3 
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Before Mr. Justice Mookerjee and Mr. Fustice Teunon.' 
a. - SHAMULDHUN DUTT 


v. 


LAKHIMANI DEBL* 


Mortgage, decreas nisi— Application for order absolute — Reoeiver, appointment of 
plaintiff as— Acoounts, examination of, of receiver— Order absoluta, if can be 
made before examination of acoounts—Jurisdiction of Court which made 
the deores niri, which was varied on appeal to the High Court—Order ab- 
solute, if a decree and appealabla as such — Transfer of Property Aot (IV of 
1882), Sco. 89 — Order for the examination of accounts, interlooutory, if 
decres—Civil Procedure Code (Act V of 1008), Order $4, Rule 5, -sub-rule 2 
— Practice—Dacree, form of. d 


An order granting or refusing nn application for order absolute is a decree 
within the meaning of the Civil Procedure Code and is appealable as such. 

Pramatha Ohandra v. Khetra Mohan (1) and Beohw Singh v. Becharam 
Sahu (9) referred to. 

JJ An interlooutory order for the examination of the accounts of a receiver 
cannot be treated as an adjudication of any right, claim or defence set up and 
is not a decree: eh. oe 

An applicition for order absolute is to be presented to the Court which 
made the decree nisi sought to be made absolute, and even if the preliminary 
decree has been made in modifination of the order of the Court of first Instance 
by a Court of appeal, the application for order absolute may, both according 
to the practice of this Court and in law, be made to the Court of first instance 
which made the decree nisi ; there is nothing in the law which requires that 
the application should be made to the Court of appeal. 

Sheo Narain v. Ohunni Lal(8), Ram Dhani v. Lalit Singh (4), Venkata v. 
Thiagaraya (5), Akikun-nissa v. Roop Lal (6), Ohar Chandra v, Bhagirath (7) 
and Bachu Singh v. Becharam Sahu (2) referred to and followed, 

Ramsswar v. Bhaba Sundari (8) and Aghore Kumar v. Mahomed Musa (9) 
explained and distinguished. 

In a mortgage suit in which a receiver of rents and profits has been ap- 
pointed, the judgment ought to direct that in taking the &ocount, the plaintiff 
should be charged with the amount (if anything) paid Into Court by the 
receiver, and with such a sum as should be in the receiver's hands, at the date 
of the certificate, and with such a sum {if any) as the plaintiff should submit 
to be charged with in-respeot of rents and profits to come into the reoeiver's 
hands prior to the order absolute. 

Simmons v. Blandy (10) referred to. 

The reoeiver appointed in the course of a mortgage suit, should ordinarily 
be an indifferent person between the parties to the suit, one who has no pecu- 
niary interest of his own, which might conflict with the duties of his office, 


* Civil Rule No. 4140 of 1909, against an order of Babu Bidhu Bhusan 
Ranerjee, Subordinate Judge ef Hooghly, dated the 2nd October 1909. 


(1) (1902) I L. R. 20 Oalo. 651. (6) (1897) I. L. R, 25 Cale. 188, 
(2) (1909) 10 O. L. J. 91. (7) (1908) 12 O, W. N. 1028. 
(3) (1900) L L. R, 28 All, 88. (8) (1909) 11 0. L, J. 81. 

(4) (1909) I. L B 31L AH. 828, (8) (1909) 11 O, L. J. 155. 


(5) (1899) 1. L. R, 23 Mad, 521, (10) (1897) 1 Oh, 19, 
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Fritt v. Chard (1) referred to. 

The propriety of appointing the mortgagee himself, as recelver, ia extremely 
doubtful, and it would be prudent on the part of a plaintiff mortgagee if he does 
not accept the office of receiver, 

Davis v. Barret (2) referred to. 

If, however, a plaintiff mortgagee accepts the office of receiver, he is liable 
to account, and the sums, if any, received by him, must be applied towards the 
discharge of the judgment-debt, before he can obtain an order absolute for sale. 
If the mortgagee is himself the receiver, the sums actually realized or which 
with due diligence might have been realized by him, should be set off against 
the judgment-debt. 

Bolles v. Duff (8) referred to. 


Rule obtained by the Morteagee decree-holder. 
Application for order absolute. 


The facts of the case and the arguments appear fully from 
the judgment. 

Dr. Rash Behary Ghose and Babu Hira Lal Chakrabarty 
for the Petitioner. 

Babus Tarit Mohan Das and Harendra Narain Mitra for the 
Opposite party. C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this Rule to discharge an 
order made by the Court below in the course of proceedings 
upon an application for an order absolute, on the basis of a 
decree nisi made by this Court in the mortgage suit of Skamai- 
dhone Dutt v. Lakshimant Debi (4). The suit to enforce the 
security was commenced on the 19th September, 1905. On 
the 2nd. February, 1906, the plaintiff mortgagee applied 
for the appointment of a receiver, and on that date, the 
Court decided that the estate could not meet the cost of 
a paid receiver and of his establishment. The plaintiff was 
not particularly anxious to be in possession as a receiver, and 
one of the defendants strongly opposed his appointment. But 
the Court was of opinion that the plaintiff would be a suitable 
person for appointment as receiver; he was thereupon nomi- 
nated on condition that he should pay the expenses from the 
income, and deposit the balance in Court, to be available after 
the final disposal of the case. On the 16th February, the nomi- 
nation of the plaintiff as receiver, was approved by the District 
Judge, and he was called upon to furnish security to the extent 
of Rs. 10,000. On the 2oth February, the security was furnished, d 


(4) (1858) 11 Hare 241. (3) (1862) 64 Barb, 215, 
(2) (1844) 13 L. J. Oh. 804. (4) (1908) I, L. R. 86 Galo, 493. 
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and the plaintiff was appointed receiver. On the 29th March 
1907, the decree nisi was made by the Court of first instance. 
Upon appeal, that decree was varied by this Court, on the oth 
August 1908. On the 24th July 1909, the plaintiff applied to 
the Court below to have the decree nisi made absolute. One of 
the defendants objected on the ground that the plaintiff as receiver, 
had money in his hands, which must be applied towards the 
satisfaction of the judgment-debt, before the order absolute was 
passed. On the 2nd October 1909, the Subordinate Judge 
appointed a Commissioner to examine the accounts of the receiver, 
and held that the order absolute should not be made till the 
accounts had been examined. The decree-holder thereupon ob- 
tained the Rule now under consideration, on the ground that 
he was entitled, as a matter of right, to an order absolute irres- 
pective of the result of an enquiry into his accounts as receiver. 
This position has been strenuously contested on behalf of the 
judgment-debtor ; and we have further been inyited by the 
learned vakil for the opposite party, to dischargethe Rule on two 
other grounds, namely, frst, that the order made by the Court 
below, is a " decree" within the meaning of the Civil Procedure 
Code and appealable as such ; secondly, that the entire proceed- 
ings in the Court below have been without jurisdiction, as the 
only Court competent to entertain an application for order ab- 
solute, is this Court which made the decree ss? on appeal. 
Before we deal with the substantial question in controversy 
between the parties, it is necessary to examine briefly the two 
grounds urged by the judgment-debtor. 

In so far as the first of these contentions is concerned, there 
is in our opinion, no foundation for it. The learned vakil for 
the opposite party has placed reliance upon the case of Pramatha 
Chandra v. Khetra Mohan (1), to show that procceedings under 
section 89 of the Transfer of Property Act are in continuation 
of the original suit, and an appeal from an order absolute made 
under that section, lies, under the provisions of section 540 of the 
Code of 1882, as an appeal from an original decree. This prin- 
ciple, however, which was also adopted in the case of Bechu 
Singh v. Becharam Sahu (2) has no application to the circum- 
stances of the present case. It may be conceded that if an applica- 
tion for order absolute' is granted or refused, the order is a 
decree within the meaning of the Code and is appealable as such. 
But no order of this description has been made by the Court 
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below, up to the present stage. The Subordinate Judge has 
merely made an interlocutory order for the examination of the 
accounts of the receiver. Such an order can, in no sense, be 
treated as an adjudication of any right, claim or defence set up. 
It is clear, therefore, that there is no force in the contention that 
the remedy of the decree-holder was by way of an DEM and 
not by an application for revision. s 
In so far as the second contention is uu it is in our 
opinion equally groundless, The learned vakil for the opposite 
party has argued that under Order 34, Rule 5, Sub-rule 2, of the 
Code of 1908, an application for order absolute, must be pre- 
sented to the Court which made the decree nisi sought to be 
made absolute ; and that consequently, if the preliminary decree 
has been made in modification of the order of the Court of first 
instance by a Court of appeal, the application for order absolute 
must be presented- to the- Court of appeal by which the decree 
was made. The learned-vakil has, however, conceded that his 
contention is opposed to the uniform practice of this Court, ever 
since 1882, when the Transfer of Property Act was passed. 
He has not also disputed that his contention is opposed to the 
cases of Sheo Narain v. Chunnt Lal (1), Ram Dhani v. Lalit 
Singh (2) and Venkatav. Thiagaraya (3). But he has suggested 
that these decisions are based on the view that an application for 
an order absolute is in the nature of an-application for execution 
of a decree, [Oudh Behari v. Nageshar Lal (4), Mallikarjunada 
v. Lingamurt: (5)], a view which has never-been adopted in this 
Court. Akikunhissa v. Roop Lal (6), -Charu Chandra v. 
Bhagirath (7) and Bechu Singh v. Bicharam Sahu (8).. We 
are unable to hold, however, that the conclusion of the Allahabad 
and Madras: High Courts, namely that-an application for order. 
absolute must: be presented to the Court of first instanoe, although 
the preliminary decree was made by the appellate Court, in. 
reversal, modification or affirmation of the order of the original 
Court, is necessarily dependent upon the view that an application 
for order absolute, is in the nature of an application for execution 
ofa decree. That the view may be supported upon weighty 
reasons independent of any such-consideration, is shown by. thé 
judgment of Mr. Justice Subramania Ayar in Venkata w. Thia- 
garaya (3), where that learned J udge-pointed out that the decree . 


(1) (1900) L L. Bọ 23 All, 88, . (B) (1900-2) I, L. B., 26. Mad. 244 (273). 
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of the appellate Court must be taken to be the decree, which the 
Court of first instance should have passed, if it had decided the 
case correctly. Ifthe correct decree had been duly passed by the 
Court of first instance, an appeal would have been needless, and 
the application for an order absolute would have been made to 
that Court. We agree with the conclusion of the learned Judge, 
that it-would be unreasonable to hold that the suit remained 


pending in the appellate Court until the order absolute was passed ;- 


and that it would be more rational and convenient to hold 
that the proceedings of the appellate Court terminate with its 
decree, and that any further order which the parties require 
in order to give effect to their rights as settled by the decree, 
should be obtained from the Court of first instance, on which 
would have devolved the duty of making such order, if a correct 
decree had been passed in the first instance, From this-point 
of view, the class of cases, in which it has been ruled that an 
application for amendment of a decree of a Court of first instance, 
even when such decree has been merely affirmed by a Court of 
appeal should be made to the appellate and not the original 
Court, is easily distinguishable. Aameswar v. Bhaba Sundari (1) 
and Aghora Kumar v. Mahomed Musa (2), It may be conceded: 
that so faras the question of the determination of the rights of 
the parties is concerned, the decree of the appellate Conrt super- 
sedes that of the Court of first instance, which may in one sense 
be treated as merged in it: But there is no real inconsistency 
between the two positions, that in so far as any alteration of- the 
decree by way of amendment is concerned, so as to affect the 
rights of the parties, the alteration ought to be made.by the Court 
of appeal itself, while in so far as an application for order 
absolute is concerned, which merely gives finality to the, decree, 
the appropriate Court to entertain it, is the original Court. If 
the contrary view were maintained, considerable difficülties, 
might easily result. To take one illustration, if upon an applica; 
tion for order absolute, the judgment-debtor pleaded that the 
decretal amount had been paid,and the judgment-debt satisfied; 
the Court of appeal, if it entertained the application, would nof 
have at its disposal the machinery necessary for investigation. 
Moreover,.if the enquiry was made and final orders passed by 
the Court of appeal itself, would such an order be treated 
as an original order, and if so, what would be the forum of 
appeal,ifone was sought to be.preferred against such decision, 


(24 
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We are of opinion, therefore, that the interpretation which 
has hitherto been accepted, is convenient, and is based upon 
a reasonable construction of the provisions of the law, and 
is also in accordance with the policy on which the rules in 
sections 15 and 583 of the Civil Procedure Code of 1882 pro- 
ceeded. We may further observe that the decision in Baboo Prosad 
v. Theali Ram (1),—the only case which lends any support to the 
contention of the learned vakil for the petitioner, ——does not deny 
the jurisdiction of the original Court to entertain an application for 
order absolute, but merely affirms the doctrine that the Court 
of appeal also has co-ordinate jurisdiction, —a view which has been 
dissented from, in Ram Dhani v. Lalit Singh (2). We must, 
therefore, overrule the second contention of the learned vakil for 
the opposite party. 

We now proceed to consider the substantial question in con- 
troversy between the parties, namely, whether an order absolute 
ought to be made in favour of the mortgagee decree-holder till 
his accounts as receiver have been taken. The learned vakil 
for the petitioner bas relied on the terms of the decree isi as 
made by this Court, in which no reference is made to the appoint- 
ment ofthe plaintiff mortgagee as receiver of the mortgaged 
properties, and it is directed that if the defendants fail to pay the 
sum mentioned, on or before the 7th February 1909, the plain- 
tiff will be entitled to sell the property hypothecated to him, in 
the usual way. No doubtthe decree ought to have been drawn 
up in the form explained in the case of Simmons v. Blandy (3). 
It was pointed out in this case that in a mortgage suit in which 
a receiver of rents and profits has been appointed, the judgment 
ought to direct, tbat in taking the account, the plaintiff should 
be charged with the amount (if any thing) paid into Court by 
the receiver, and with such asum asshould be in the receiver's 
hands at the date of the certificate, and with such a sum (if any) 
as the plaintiff should submit to be charged with in respect of 
rents and profits to come intothe receiver's hands prior to the 
order absolute. (See also, Seton on Judgments, 5th Edition, 
Vol. 3, page 2142). But although the decree in the present case 
has not been drawn up in this form, we are of opinion, that this 
does not make any substantial difference in the positions of the 
parties. The mortgagee as receiver, has’ been in possession, and 
has received the profits of the property ; without any stretch of 
language, he may be taken to have been paid these profits in 


(8) (1897).1 Ch, 19, 
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part satisfaction of the judgment-debt. The question, therefore, 
arises, what is the precise position of a mortgagee who consents 
to actas receiver of the mortgaged properties in bis suit to 
enforce the security. It may be pointed outthat the receiver 
should ordinarily be an indifferent person between the parties to 
the suit, one who has no pecuniary interest of his own, which 
might conflict with the duties of his office. Fritt v. Chard (1). 
The propriety of appointing the mortgagee himself is extremely 
doubtful, and in the present case, the plaintiff mortgagee who is 
a solicitor of this Court, would have acted prudently, if he had 
not yielded to the suggestion of the Subordinate Judge and 
accepted the office of receiver. Davis v. Barrett (2). Butas he 
has accepted the office, he is liable to account, and the sums, if 
any, received by him, must be applied towards the discharge of 
the judgment-debt, before he can obtain an order absolute for 
sale. If the receiver was a stranger, according to the authorities in 
England, there would have been no embarrassment to the mort- 
gagee, because it has been held that inasmuch as the receiver ap- 
pointed by the Court, is appointed on behalfand forthe benefit of 
all persons interested as parties to the action, if a loss arises from 
the default of a receiver so appointed, the estate must bear it as 
between the parties to the action. [Hutchinson v. Massareene (3), 
Daniell on Cbancery Practice, 7th Edition, Vol. 2, page 1436.] 
But even this view has been controverted, and it has been main- 
tained that where a mortgagee got his own solicitor appointed 
as receiver, the mortgagee must bear any loss caused by the 
defalcation of the receiver so appointed, and the insufficiency of 
the securities, [Jones on Mortgages, Vol. 2, section 1537 A, 
Sarchan v. Mayo (4) and Merchants Bank v. Kent (5). It is not 
necessary for us, however, to consider the liability of a mortgagee 
for the default of a receiver appointed at his instance and upon 
his nomination. But so far as the mortgagee himself is concerned, 
if he accepts the appointment of receiver, there can, in our 
opinion, be no reasonable doubt, that he is bound to account for the 
profits actually received or which might with due diligence have 
been received by him. In fact, it has even been ruled, [Zand v. 
May (6)] that a mortgagee who sues for sale or foreclosure, and 
subsequently obtains the appointment of a receiver pending litiga- 
tion, is chargeable as mortgagee in possession, from the date of 
the possession of the receiver, and is liable to sccount accordingly, 


(1) (1868) 11 Hare 241. (4) (1892) 60 N. J. Eq. 288, 23 Atlantic 479. 
(2) (1844) 18 L J. Ch, 304. (5) (1880) 5 N. W 627. 
(8) (1811)2 Ball & Beatty 65. (6) (1904) 84 B, W. 489. 
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though the contrary view was taken in Central Trust Company 
v. Worcester (1). But whatever the position may be, if the 
receiver is a stranger, it is but just that if the mortgagee is himself 
the receiver, the sums realized or realizable with ordinary dili. 
gence by him, should be set off against the judgment-debt. Iu 
our opinion, upon no conceivable principle can we justify the 
accumulation of interest upon the judgment debt, while the 
mortgagee takes -possession of the mortgaged properties and 
realizes its profits. The powers and duties of a mortgagee 
who has been: appointed receiver of the mortgaged property, 
were thus lucidly set forth in the case of Bolles v. Duff (2) “ His 
relations, claims and interest, as to the property, might have been 
and probably were urged against the fitness of his appointment 
as receiver; but having been appointed and having accepted, 


‘such relations, claims and interest must not be permitted to 


interfere with his duties as receiver, or with the purpose or 


interest for which he was appointed. His duty as receiver clearly 
was to increase the surplus beyond what should be found due to 
-him as mortgagee by getting as large a rental as he could: for the 


trust property ; and on his application to the Court, as receiver, 


for authority to lease, it was his duty to lay before the Court all 


the information he had or could with reasonable diligence have 
acquired as to the situation and value of the trust property.” 


[Alderson on Receivers, section 436]. We must consequently 


affirm the order of the Court below in so far as it directs an 
examination of the accounts of the receiver. It has been repre- 
sented to us, however, that the plaintiff might be needlessly 
harassed by a protracted examination of the accounts, which 
though regularly submitted to the Court, have never been chal- 
lenged. The Court below will take this fact into consideration 
when the accounts are examined. No doubt, the plaintiff might 
have protected himself if he had taken care to have the accounts 
passed from time to time. On the other hand, if it is true that the 


accounts though duly filed and notified to the judgment-debtors, 
have never been seriously challenged, a presumption may very 


well arise in favour of their accuracy. We further direct that 


‘the examination of the accounts be expedited so that the final 
orders upon the application for order absolute, may be speedily 


passed. With these observations, we discharge the Rule with 


costs, two gold mohurs. 


H. P. C. Rule discharged. 
(1) (1898) 90 Fed, 584, — (3) (1862) 64 Barb. 216, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. ` = 
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Auction sale, setting aside of—Oivil Procedure Code (Act V of 1908), 0.21 February, 10, 15. 
R 89—Monsydeposited notin time through Courts action—“ Actus ouria DTI 
neminem gracabit" —Gecond appeal — Deoree-holder auction. _purchaser—Ciril IU 
Procedure Code (V of 1908), Seo. 47— Rerision petition treated as memo- 
randum of appeal. . : ; 


Judgment-debtor made an application under Rule 8&9. of Order 21 of the 
Oode of Civil Procedure to have the execution sale, in which the decree- holder 
was the purchaser, set aside, on the thirtieth day from the date of sale, Their 
agent was present’ “in Court with money and was ready to deposit it; "for that 
purpose a challan was duly filled up and placed in the hands of the proper 
officer for signature of the presiding officer ; and he was informed later on in the 
day, that as the presiding officer had left the Oonrt, his signature could, not be 
obtained on that day, The result was that the challan was signed on the follow- 
ing day, and. the money received on the authority thereof by the „treasury 
officer. 

. Held—That the sale should be set aside. 

A mere presentation of an application without deposit of money within 
30 days under Rule 92 of Order 21 of the Code of Oivil Procedure is not buf- 
cient compliance with the law. When a party litigant has found ít impossible 
to comply with the requirements of the statute, not because of his own fault, but 
by reason of the aotion or inaction of the Oourt, the principle applicable to such 
a contingenoy is expressed by the maxim “ Aotus ouria neminen srambi.” h 
(An act of Court prejudices no man); 

As the order is passed under RB, 92 of the Code of Civil Procedure in 
proceedings between the decree-holder and the judgment-debtor, a second appéal 
lies under section 47 of the said Code, : gU S 

The true nature of an order under Rule 89 of. Order 21 of the Code.of Oivil 
Procedure must be examined and the character of the parties affected thereby 
ascertained before it cau be determined whether the order does or does not fall 
within the scope of section 47. j 

An application for revision presented to Court within the time allowed for 
the presentation of an appeal,. may be treated as a 'memorandum ‘ot appeal, 

Application Mie: Revision by the "Decree- holder,” bore 
purchaser. : ^ 
Application to set aside an execution-sale under Ordér 89 
of Rule 21 of the Code'of Civil Procedure. t 
The material facts and arguments appear from the judgment. 
Moulvi Muhammad Mustafa Khan for the Petitioner. ; 


Babu Chandra Sekhar Prosad DNA for the Opposite Party: 
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* Civil Bule No, 1888 of 1910, againat an order of Mr, Smither, Esq., Distriot 
Judge of Shahabad, dated the: 25th February, 1910, reversing that of Babu Satis 
Ohunder Bose, Munstff of Sasseram, dated the 4th September, 1909, 
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The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to consider the 
legality of an order for reversal of an execution sale. The circum- 
stances under which theorder in controversy has been made do 
not admit of any doubt or dispute. In execution of a decree for 
money, the immovable properties of the judgmqnt-debtors, the 
opposite parties in the Rule, were brought to sale on the 20th 
July 1909, and were purchased by the decree-holder, the peti- 
tioner before this Court, On the roth August, 1909, the judg- 
ment-debtors made an application to have the sale set aside under 
Rule 89 of Ordér 21 of the Civil Procedure Code of 1908. But 
although the application was made on that date, the requisite 
sum was not deposited in the treasury till the next day. The case 
for the judgment-debtors is that on the 19th August, their agent 
was present in Court with the money and was ready to deposit it ; 
that for this purpose, a challan was duly filled up and placed in the 
hands of the proper officer for signature of the presiding officer ; 
and that he was informed later on in the day, that as the presid- 
ing officer had left the Court, his signature could not be obtained 
on that day. The result was that the challan was signed on the 
following day, and the money received on the authority thereof by 
the treasury officer. These facts are beyond controversy ; they 


were stated by the agent of the judgment-debtors on oath before 


the presiding officer in the course of the enquiry which followed, 

and the allegations of the witness were not contradicted either by 

the presiding officer himself or the officer entrusted with the 

duty of receiving the challan and getting it signed. The decree- 

holder auction-purchaser objected to the reversal of the sale on 

the ground that the provisions of the law were inflexible, that 

the judgment-debtors had failed tocomply with them, and that 

consequently the Court had no jurisdiction to make an order in 

their favour. This objection prevailed, and the application was 

dismissed. Upon appeal, the learned District Judge has reversed 

the order and directed the sale to be set aside. He has held that 

the judgment-debtors were not to blame in any way, that they 
had done their best to comply with the requirements of the law, 

and that, the ,money was not deposited in the treasury within 

thirty days from the sale as prescribed by Rule 92 of Order 21 of 
the Code by reason of the action of the Court for which the, 
judgment-debtor could not be rightly held responsible. The 

decree-holder auction-purchaser has ‘obtained the present Rule 

for reversal of the order of the District Judge. 
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A preliminary objection has been taken that the Rule ought CNT 
to be discharged as the order assailed is open to appeal. There 3311. 
can, in our opinion, be nó.room for discussion that the order is ^ wore Akbar 
appealable, and that the interfereuce of this Court has been sought Zaman: Iian 
erroneously in a manner not contemplated by the law. The order Sukhdeo, Pande, 
is clearly one within the scope of section 47 of the Code, because Mo okerjae, x 
it decides a quéstion between the parties to the suit in which the — 
decree was passed and relates to. the execution and satisfaction of 
the decree, It is not necessary to lay down an inflexible rule 
that every order made uponan application under Rule 89 falls 
within the scope of section 47. The true ndture of the order 
must be examined, and the character of the parties affected there- 
by ascertained before it can be determined whether the order 
does or does not fall within the scope of section 47. Pita v. 
Chunilal (1), Murlidhar v. Anand Rao (2, Srintvasa v. 
Ayyathorat (3), Phul Chand v. Nursingh (4). The contrary view 
taken in Kuber Singh v. Shib Lal (5), cannot be supported on 
principle, and is not easy to reconcile with the later decision in 
Imtiast v. Dhuman (6). The view we take is supported by the 
principle which underlies, the decision of this Court in the case 
of Joytara v. Prankrishna (7). It is obvious, therefore, that our 
interference cannot be invited in the exercise of our revisional 
jurisdiction, We are not prepared, however, to discharge the 
Rule on this ground. The application was presented to this 
Court within the time allowed for the presentation of an appeal, 
and we think that the petition may well be treated as a memo- 
randum of appeal, as was done by the Full Bench in the case of 
Mahomed Wahiduddin v. Hakiman (8). 

As regards the merits of the case, there is no dispute that 
the judgment-debtors have-not been able to comply strictly with 
the requirements ofthe law. .It has not been, and it cannot be, 
suggested that the mere presentation of the application within 
thirty days from the sale is sufficient compliance with the law. 
Rule 92 requires that the money also should be deposited within 
thirty days from the date of sale. Mathuji v. Kondaji (9). The 
question, however, arises, what are the functions and powers of 
the Court, when a party litigant has found it impossible to'comply 
with the requirements of the statute, not because of his own fault, 
but by reason of the action or inaction ofthe Court. In our 


(1) (1906) 1. L. R., 31 Bom. 207. (5) (1904) I. L. R. 27 All, 253. 

(2) (1900) I. L B., 25 Bom. 418, (8) (1907) I. LR. 28 oo 275. 

(3) (1897) I. L. R. 21 Mad, 416, (7) (1910) 18 C, L. J. 25 

(4) (1899) I. L. B 28 Calo, 73. (8) a EL. B. 25 Oslo. iid (m). 
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opinion, the principle applicable to such a contingency is express- 
ed by the maxim, “ Actus Curie Neminem Gravabit" (an act of 
the Court shall prejudice no man) As Mr. Justice Cresswell 
putit in Freeman v. Tranah (1), this maxim is founded upon 
justice and good sense, and affords a safe and certain guide for 
the administration of the law. In other words, as Lord Justice 
James observed in Zuffssoo] v. Rughoonath (2), if is the duty of 
a Judge to be always vigilant, so as not allow the act of the Court 
itself tó'do wrong to the suitor. This principle has. been exten- 


‘sively recognised and applied by Courts of Justice in this country ; 
‘and the time within which a party is required to perform an act 


has: been “extended when it could not be performed by reason of 
the action or inaction of the Court ; see for instances, /eAedoy v. 
Koylash (3); Bant Madhub v, Matungini (4), Ugrah Lall v. Radha 
Pershad.. (S) Abdool v. Fadub (6), Kali Kishore v. Bhusan 
Chunder (7); Peaty v. “A4nunda (8), Behari v.-Mungola (9), Dabee 
v. Heeramun (10) and Avavamudu v. Samiyabpa (11). The same 
principle.has been applied so as to enable the Court to deliver 
judgmehts sunc:pro tunc [Hara Krishna wv. Ramgopal (12), 
Couture v. Bouchard (13)], to order restitution when a party has 
been deprived of possession of his property by an erroneous order 
of the Court subsequently reversed by a superior tribunal [Rodger 
v. Comptoir. (14). and Forester v. Secretary of State (15)), and 
generally to place the parties in the same position as they would 
have occupied but for the erroneous decision of the Court. Radhey 
Singh v. Mangni Ram (16), Udit Chobey v. Rashika Prasad (17). 
lt may.be.conceded that the maxim may not be of universal appli- 
cation, and may require .qualification ; Leech v. Land (18), In 
re Trecothic Marsh (19), Kambinayani v. Uddighiri (20) ; but 


. we feel no doubt that it is applicable to the circumstances of the 


case before. us. The General Rules and Circulár Orders issued 
by this Court!” (Vol. I, p. 187) made it the duty of the Court to 
accept the money when it was tendered, and there was no justi- 
fication for the delay which took place, by reason apparently of 


(1), (1852) 12 0. B. 406. 
(2) (1871) 14 M, I. A. 40 (61), 


(8) (1869).1-W, B, 1^; B. 3. 

(4) (1886) I. L. B. 13 Cale, 104. 
(5) (1891) I. L. R. 18 Cale. 255 
(6) (1897) I. L. B. 25 Calc. 216 
(7) (1890) 1 L. R. 18 Oale. 201 
(8) (1891) I. L. B. 18 Calo. 631. 
(9) (1879) L L. B. 5-Oalc, 110. 


(10) (1867) 8 W. R. 223. 


. (185) 
. < (16) (1902) 6 0. W, N. ilo 
. (17) (1907) 60 L.J. 8 


(11) (1897) I L. R. 21 Mad. 885, 
(12) (1910) 14 O. W. N. 759. 
(13) (1892) 21 Can. Sup. Ct. 281, 
(14) (1871) L. B. 3 P. e. 465. 
1871) L. B. 4 I. A.137, 12 B. L, R. 120, 


(18) (1865) 1! Exch. 43 
(19) (1905) 87 Can. San Ot. 79. 
(20) (1864) 2 Mad, H. O. B. 268. 


* Cash must be received when the Court is bound by law to accept payment 
either absolutely or up 49 s given time, and in every such case tHe "money shall 
be received even although gendered ‘after the hour prescribed by Rule 16, 


* 
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the fact that for some unexplained reason the presiding officer 
left the Court at an early hour. The difficulty, therefore, which 
sometimes presents itself in this class of cases, as in Chundi 
Charan v. Banke Behary (1), namely, whether the erroneous act 
of a particular officer may be rightly treated as an act of the Court 
itself, does not arise here. As Mr. Justice Jenkins observed in 
the case last mentioned, for an act to be clothed with the charac- 
ter of an act of the Court, it is generally speaking essential that 
it must be the act of the prescribed officer acting in accordance 
with the prescribed rules of the Court. Here the rules framed 
by this Court were not carried out by the presiding officer of the 
Court, with the result that the petitioner found it impossible to 


deposit the money in the treasury within the prescribed time, 


although he had done everything in his power in the matter.’ it 
would, in our opinion, be a lamentable failure of justice, if we 
were to hold that the Court is not competent to do substantial 
justice in a case of’ this description. As Lord Penzance observed 
in Kendall v. Hamilton (2), procedure is but the machinery of the 
law, after all, the channel and the means whereby the law is 
administered and justice reached ; it strangely departs from its 
office when in place of facilitating, it is permitted to obstruct and 
even extinguish legal rights, and is thus made to govern where 
it ought to subserve. We feel no doubt, therefore, that the order 
of the learned District Judge ought to be affirmed and this Rule dis- 
charged with costs. We assess the hearing fee at one gold mohur. 
A. T. M. 4 Rule discharged. 
(1) (1899) I. L, R. 26 Oale, 419. (2) (1879) 4 A, O. 504 (526). 
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Although the words used in a Statute are general, they do not always receive 
the widest construction of which they are susceptible, and their operation ia 
often restricted by reference to other parts of the Statute, to its subject matter 
or ite general soope and intention. Such a restrictive operation will not be 
attributed to general worda, unless some ground 18 found in the Statute itself for 
limiting and restraining thelr meaning by reasonable construction and not by 
arbitrary addition or retrenchment. 

Under clause (1) of the proviso to seotion 15 of the Bengal Municipal Act, 
the payment of Mnníioipal rates to be available as a qualifying circumstance 
must be proved to have been made by a person legally lable to satisfy the 
municipal demand. It will be sufficient for this purpose to establish that he is 
either an owner or an occupier liable to pay the rates, 

An owner, for the purposes of the Muniorpal Act, jnoludes, not only an 
owner in actual occupation of the holding, but ulso an owner entitled to receive 
rent from the occupier or otherwise, The definition in clause (11) of seotion 6 
of the said Act was framed, not so much witha view to confer rights ag to 
impose liabilities, 


Appeal by the Plaintiff. 

Suit for declaration of invalidity of election of the defendant 
as a Commissioner of the Municipality. 

The material facts and arguments appear from the judgment 
of Mookerjee J. 

Mr. B, C. Miiter and Babus Biraj Mohon Mojumdar and 
Tarkeswar Pal Chowdhury for the Appellant., 

Mr. S. P. Sinha and Babus Ram Chandra Mojumdar and 
Karunamoy Bose for the Respondent. C. A. V. 

The judgments of the Court were as follows : 

Mookerjee J.—This appeal arises out of an action com- 
menced by the plaintiff respondent for declaration of the invalid- 
ity of the election of the defendant asa Commissioner of the 
Maniktolah Mnnicipality. The suit was instituted on the 8th 
July, 1910, after the name of the defendant had been entered in 
the lists as qualified to vote and also to be elected as a Commis- 
sioner. The election took place on the 23rd J uly, 1910, and the 
plaintiff thereupon asked fora perpetual injunction to restrain 
the defendant from exercising his privileges as an elected Commis- 
sioner, The Court of first instance held that the defendant was 
qualified to vote under clause 1 of the proviso to section 15 of the 
Bengal Municipal Act, 1884, because he had paid, during the 
yearimmediately preceding the election, Municipal rates of the 
aggrégate amount of not less than three rupees ; the Court also 
found that he was qualified under clause 2 of the same proviso as 
he had paid income-tax during that year. In this view, the suit 


was dismissed with costs.. Upon: appeal, the learned District 
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Judge has reversed this ‘decision. He has held, frst, that 
the defendant is not qualified under clause 2 of the proviso, 
because his inceme was not.such as would make him liable under 
the law for the payment of income tax, and. secondly, that he is 
not qualified under clause 1 of the proviso, because he was not 
owner of the housein respect of which he was assessed by the 
Municipality and for which he has paid the municipal rate. The 
District Judge has held in substance that although the defendant 
has actually paid both income tax and municipal rates, he is not 
qualified, inasmuch as he was not liable under the law to pay 
either the tax or the rates. The defendant has now appealed to 
this Court, and on his behalf the decision of the District Judge 
has been assailed on the ground, that as he has paid the income 
tax as well as the municipal rates, he is qualified to vote and to 
be elected, even though it is established that income tax has been 
illegally levied from him and he has been improperly made liable 
for the municipal rates, It has further been contended that in 
so far as the municipal rates are concerned, he was properly 
assessed and made liable as an occupier, if not as an owner. 
These contentions have been strenuously challenged on behalf of 
the plaintiff respondent, and it has further been argued that in so 
far as the payment of income tax is concerned, apart from the 
question whethcr the defendant was llable to pay the tax, the 
payment is of no assistance asit was made on the 7th June, 
1910, that is, not within the official year 1909-10. The answers 
to the questions raised, which are of some novelty and not 
altogether free from difficulty, must depend upon an examination 
of the statutory provisions on the subject. 

Section 14 of the Bengal Municipal Act provides, thata 
certain proportion of the Commissioners of eacb Municipality 
shall be elected by male persons, resident within the limits of the 
Municipality, who shall have attained the age of 21 years. "This 
section which defines the qualifications of electors in so far as age, 
sex and residence are concerned, is supplemented by section 15, 
which imposes what may be briefly called property and educa- 
tional qualifications. The proviso to section 15 lays down that 
every male person who is atthe time of election and has been 
for a period of not less than twelve months immediately preceding 

„such election, resident ‘within the limits of the Municipality, 
shall be entitled to vote at the election of Commissioners, provided 
he satisfies one of three requirements. The first of these is the 
payment of Municipal rates;.the second is the payment of income 
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tax ; the third is an educational qualification with which I am not 
concerned in the present case. It is not disputed before us that 
the defendant resided within the limits of the municipality for a 
period of not less than twelve months immediately preceding the 
election. The only question, therefore, which requires consider- 
ation is, whether he has fulfilled the conditions relating to the 
payment of the prescribed minimum amount of rates and income 
tax. As already stated, there is no controversy that he has paid 
both rates and income tax; but the contention of the plaintiff is 
that the defendant was not liable to pay either of the sums real- 
ised from him, and that, therefore, his submission to the illegal 
demand and the satisfaction of the claim made upon him, do not 
qualify him asan elector. It will be convenient to consider the 
two payments separately. 

In so far as the payment of income-tax is concerned, it has 
not been disputed that on the 7th June 1910, income tax was 
deducted, from the interest on Government securities held by 
the defendant, but it is argued that this is of no avail, rsi, because, 
the payment was not within the official year preceding the election ; 
and secondly, because, in any event, the defendant was not liable 
to pay any income tax, as he has not an assessable income of one 
thousand rupees or upwards. In support of the first objection, it 
is contended on behalf of the plaintiff, that the income tax men- 
tioned in clause (2) of the proviso to section 15 of the Bengal 
Municipal Act, must be ‘paid during the official year preceding 
the election, because the term “year” as defined in section 6 
clause 19, means a year beginning on the first day of April ; conse- 
quently, asthe payment in this case has been made during the 
official year in which the election has been held, it is of no avail 
to the defendant. On the other hand, it is argued that all the . 
definitions given in section 6 must be taken qualified by the intro- 
ductory words “ Unless there be something repugnant in the 
subject or context;" and that the word "Immediately" in the 
phrase "during the year immediately preceding such election" 
shews that the word ‘year’ here cannot have the meaning given 
to the term in section 6, clause 19 ; the intention plainly, it is said, 
is that the payment should be made duringthe year which ends 
at the time of the election ; from this point of view, the payment 
of the income tax in the present case would not be open to objec:, 
tion on the ground that it had been made too late. The question 
raised is not free from difficulty, and, as the second objection must 
prevail, it need not be decided in this case. In support ofthe 
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second objection, it has been argued, that the payment contem- 
plated as a qualifying circumstance, must be payment by a 
person liable to pay under the provisions of thelaw. It has been 
contended, on the other hand, on behalf of the defendant, that’ 
as admittedly he ‘has paid income tax, it is immaterial that the 
sum has been illegally levied from him. In this connection, it 
may be pointed out that. under section 13 of the Income Tax Act, 
1886, the tax is deducted from the interest on the securities men- 
tioned in Part III of the Second Schedule, unless the owner of the 
security produces a certificate from the Collector that his annual 
income from all sources is less than the minimum taxable income. 
In other words, the income tax is automatically deducted, unless 
the holder of the security obtains an order for exemption. The 
question, therefore, arises, whether a person whose income is 
below the taxable minimum, but who submits to the levy of the 
tax, does thereby acquire the statutory qualification contemplated 
by section 15 ofthe Bengal Municipal Act. In my opinion, the, 
question ought to be answered in the negative. The learned 
counsel for the defendant has argued that the effect of such an 
interpretation would be to read into the statute restrictive words 
which are not to be found there. I do not feel pressed by the 
reasonableness of this consideration. It is well settled that 
although the words used in a statute are general, they do 
not always receive the widest construction of which they are 
susceptible, and their operation is often restrained by reference 
to other parts of the statute, to its subject matter, or its general 
scope and intention, though it may be conceded that such a res- 
trictive operation will not be attributed to general words, unless 
we can find in the statute itself some ground for limiting and res- 
training their meaning by reasonable construction and not by 
arbitrary addition or retrenchment. Beckford v. Wade (1), Twy- 
cross v. Grant (2) and Garland v. Carlisle (3). ` The view we take 
is supported by the canon of construction laid down in Stradhng 
v. Morgan (4), which was quoted with approval by Turner L. J., 
in Hawkins v. Gathercole (5), by Halsbury L. C., in Cox v. 
Hakes (6), and by Bowen L. J., in Zn Re Standard Manufac- 
turing Company (7). “Those (Statutes) which include every person 
in the letter, they (the sages of the law) have adjudged to reach 
, to some persons only, which expositions have always been founded 

(1) (1805) 17 Ves. 87 at 91. . (4) (1500), Plowden 199. i 

(2) (1875) 2 0. P.D 530. (5), (1855) 6 DeG. M. & G. Lat 21. 

(8) (1887) 4 C1 & F. 693 at 728. (6) (1890) 15 A. C, 506 (515). " 

(7) (1891) 1 Oh. 587 at 646. 
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Orvik, on the intent of the Legislature, which they have collected some- 
1911. times by considering the cause and necessity of making the Act, 
saraga . " . 

Narendra Nath  8Ometimes by comparing one part of the Act with another, and 

Singha sometimes by foreign circumstances” (see also Bacon on Maxims of 


Nagendra Nath the Law, Works, Ed. Ellis & Spedding, Vol. VIT, page 356). Now, 
dn in the present case, the object of the Legislature was manifestly to 
Mookerjee, J. confer the franchise upon persons who possessbd a specified 
E property qualification, indicated by the payment of income tax to 
the State. It could never have been intended that a person whose 

income was below the taxable minimum should secure qualifica- 

tion as an elector by payment of income tax when no such tax 

could under the law be levied from him. The only case in which 

a similar question appears to have been raised is that of Hum- 

phrey v. Kingman ( 1) in which it was ruled that if a tax is regularly 

assessed against one who is in other respects a qualified elector, 

its payment, if made in good faith, wil entitle him to vote, 

although such tax was illegally assessed. The authority of the 

case, however, has been doubted, and the principle recognised 

therein could not possibly be extended to cover cases where, as 

here, a person with full knowledge of his disability submits to an 

assessment solely with a view to acquire electoral qualification ; 

to countenance such a device would be manifestly to encourage 

a fraud upon the statute, so as to defeat the true object of the 
Legislature. I must, consequently, hold in the case before me that 

as the income ofthe defendant was below the taxable minimum, 

and as he could not belegally assessed under the Income Tax Act, 

his acquiescence in the deduction of the tax from the iuterest 

on the Government security held by him, cannot possibly secure for 

him the qualification essential for the exercise of the franchise. 

In so far as the payment cf municipal rates is concerned, 

it is not disputed that the defendant is recorded in the Demand 

Register of the Municipality as an owner of premises No. 59, 
Churuckdanga Road, and as such owner, he has paid the amount 

of rates assessed thereon ; but it has been argued that in the case 

of the first clause, quite as much asin the case of the second 

clause, of the proviso to section 15, the payment of rates, to be 

available as a qualifying circumstance, must be by a person legally 

liable to pay the same, and that the defendant is not such a per- 

son, as his father is the owner of the house. I am of opinion, for 
reasons already explained, thatthe payments of rates by the 

defendant must be proved to have been made by'him as a person 

legally liable to satisfy the municipal demand. Now, section 103 

(1) (1842) 5 Metcalfe (Mass) 162, 
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provides that the rate upon holdings leviable under section 8 5 
shall be payable by the owner of the holding. Section 105 then 
provides that thé sum due from the owner, if unpaid by him, 
may be recovered from the occupier also ; consequently, it would 
be sufficient for the defendant to establish that he is either an 
owner or an occupier liable to pay the rates. The term ‘Owner’ is 
defined, in clause 11 of section 6, to include every person who is 
entitled for the time being to receive any rent in respect of the land 
with regard to which the word is used, whether from the occupier 
or otherwise ; theterm * owner' alsoincludes a manager or agent 
or trustee for any such person. This clearly is not an exhaustive 
definition of the term owner, because as observed in the cases of' 
Reg v. Kershaw (1) and Dilwarth v. Commissioner of Stamps (2), 
the word “include ” is generally used in interpretation clauses’ 
to enlarge the meaning of words so as to make them comprehend ` 
not only such things as they signify according to their natural ' 
import but also the things they are declared to include. An 
owner, therefore, for the purposes of the Municipal Act, includes, 
not only an owner in actual occupation of the holding, but also ' 
an owner entitled to receive rent from the occupier or otherwise. 
This definition, it must be remembered, however, was framed, ` 
not so much with a view to confer rights as to impose liabilities, - 
as is usual in statutes of this description ; see the observations of 
Blackburn, J., in Cook v. Montague (3). Apart from this circum- 
stance, it is plain that the definition of the term ‘owner’ is com- ` 
prehensive enough to include the father of the defendant, even ` 
though he is not in receipt of rent from his sons. The argument 
on behalf of the plaintiff, an argument which found favour with 
the learned District Judge, is that asthe father of the defendant 
is not in receipt of rent from his sons. and lives at Benares in 
retirement, be cannot be deemed to be a person entitled, within ' 
the meaning of section 6, clause I1, to receive rent from the 
occupier or otherwise. This view, in my opinion, is manifestly 
fallacious. The definition is not so framed as to restrict its appli- 
cation only to the owner who isin actual receipt of rent, and it ` 
may be observed, that when a similar contention was raised with - 
reference to section 250 of Statute 18 & 19, Vict. Chap. 120, it was 
overruled by the Court of Appeal in Wright v. Ingle (4). If it be ` 
assumed, therefore, that the father of the defendant is the owner 
ofthe house, though he is notin possession, he is still owner 


(1) (185 6) 6 E, & B. 969 (1007). (3) (1872) L. B. 7 Q. B. 118 422), 
(2) (1899) A. O. 99 (105). (4) (1885) 16 Q. B, D, 879, 
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within the extended definition of that term as given in section 6, 
clause 11, and consequently the defendant himself as his manager 
oragent has been rightly treated as the owner by the Munici- 
pality. But upon facts patent on the record, it is plain that the 
defendant is also ‘ owner ' in the ordinary acceptation of the term. 
It is incontestable that the defendant has contributed considerable 
sums towards the acquisition and subsequent improvement of the 
property. The theory of the District Judge that these sums must 
be regarded as free gifts to his father is based upon no evidence at 
all, and cannot possibly be sustained. The presumption is that 
when the defendant contributed towards the cost of acquisition 
of the property, he became joint owner thereof with his father. 
Dharmadas Kundoo v. Amulyadhan Kundoo (1). From this point 
of view also,the defendant would be appropriately treated as 
owner. But,even ifit be assumed fora moment that the defen- 
dant is not an owner, he is, at any rate, an occupier, and as such 
liable to pay the rates under section 105 of the Bengal Municipal 
Act. It cannot be disputed that he has satisfied the Municipal 
demand with his own money ; consequently, there is no founda- 
tion for the suggestion that the payment was by a person neither 
liable nor competent to make it under the provisions of the law. 
I hold, therefore, that the defendant was qualified to be an elector 
under the first clause of the proviso to section 15, and hence, 
necessarily to be a commissioner under the same section. The 
conclusion follows that the objection of the plaintiff to the legality 
of the election cannot be sustained. 

The result is that this appeal must be allowed, the decree of 
the District Judge reversed, and that of the Court of first instance 
restored, with coststo the defendant in all the Courts. 

Teunon J.—In this case I have had the advantage of 
reading the judgment just delivered by my learned brother and 
need not again set out the facts or the contentions of the parties 
to this appeal, 

For the reasons given at length by my learned brother, I 
agree that the appellant is not a qualified voter, under the second 
clause of the proviso to section 15 of the Act. 

On the other hand, it has been found by the Court of first 
instance that though the premises in question were purchased in 
the name ofthe father, the major pdttion of the consideration 
money was paid by the appellant out of the joint funds belonging 
to himself and his five brothers, and further that the ex pendir 


m (1806) 3 O. L, J 616. 
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on subsequent extensive alterations and additions was similarly 
defrayed by the appellants out of the said funds. This finding 
has not been displaced by the learned District Judge and there is 
ample evidence in support of it. Indeed that evidence shows that 
out of the sum of Rs, 3,200 which formed the consideration 
money, Rs. 2,865 were paid by the six brothers and that their 
subsequent expenditure on the property amounted to some 
Rs. 7,000. 

The recitals in the deed of sale and the assertions made by 
the father to the knowledge of his son, the appellant, in certain 
suits and certain letters have apparently been erroneously treated 
by the District Judge as conclusive evidence of the father’s exclu- 
sive title. These recitals and assertions, when assented to or not’ 
contradicted by the son, may be said at best to represent admis- 
sions capable of explanation. They have been explained and 
there is no warrant in law for the learned District Judge’s assump- 
tion that the sums spent by the sons aggregating some Rs. 9,000 
should be regarded as free gifts made by them to their father. 

There is thus in my opinion no question that the appellant 
and his brothers have a substantial interest in the property and 
have been rightly treated by the Municipality as owners in the 
ordinary acceptation of that term and therefore liable under 
section 103 of the Act to pay the rates assessed on the holding. 
In this view of the case the payment of rates made by the appel- 
lant entitles him to a vote under the first clause of the proviso 
to section 15 of the Act. ` f 

For these reasons I agree in decreeing this appeal with costs. 
A. T. M. Appeal decreed, 
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in execution of a decree for rent obtained by some of the co-sharer landlords, 
and the claim of the defendant was allowed by the Court under section 885 of 
the Qode of Oivil Procedure (Act XIV of 1882) and the plaintiff then brought 
a suit for ejectment : 

Held—That the defendant having been no party to the transaction under 
which the plaintiff claimed title and the defendant, not having, by his conduot 
led the plaintiff to believe that the jote was transferable by custom or local 
usage, the plaintiff, in a suit in ejectment, must succeed, if he cin at all, upon 
the establishment of his own title, the possession of the defendant having been 
affirmed by the Court under section 335 of the Code of Civil Procedure, and 
there being no estoppel under section 115 of the Indian Evidence Act or any. 
other principle of law, 


Suit for ejectment and for possession of a jote on declara- 
tion of title by purchase from an occupancy raiyat. 
Appeal by the Defendant. 


The facts of the case material to this report appear from 
the judgment. 

Babus Mahendra Nath Roy and Biraj Mohun Mozumdar for 
the Appellant. | 

Babu Surendra Chandra Sen for the Respondent. 

The judgment of the Court was delivered by 


Ghose J.—The plaintiff in this case claimed title under a^ 
purchase from one Binand Nasya, an occupancy raiyat. Thé 
defendant No. 1 acquired the same property under a subsequent 
sale in execution of a decree for rent obtained by some of the 
co-sharer landlords, and the question raised between the two rival 
purchasers was as to whose title should prevail. It appears that ` 
there was a proceeding under section 335 of the Code of Civil 
Procedure ; and under an order made by the Court under that 
section the possession of the defendant No. 1 was maintained, 
the plaintif's application being rejected. Thereupon she brought 
the present suit to have her right as derived from the said Binand 
Nasya declared and possession restored to her. 

The main question that was raised between the parties was 
whether the jote in question was transferable according to custom ` 
or local usage without the consent of the landlord. 'The lower 
appellate Court has found that it was not so transferable; but 
yet that Court has held that the defendants being estopped by 
their own conduct from denying the plaintiff's title, the latter is 
entitled to succeed in this action. The tstoppel which she set 
up against the defendants was that the defendants Nos. 2 to 9 
caused this very property to be sold in execution of their | 
decree for a fractional share of the rent, and the defendant No. 1 
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purchased at that sale. And the Subordinate Judge has held 
that inasmuch as they themselves were party to a sale of this very 
holding, they are not entitled to say as against the plaintif that 
it is not saleable according to law. 

We think, however, that there is no estoppel against the 
defendant either under section 115 of the Indian Evidence Act 
or any other ‘principle of law. The plaintiff in this case must 
succeed upon her own title. The defendants were no party to 
the transaction under which the plaintiff claims title nor did they, 
by their conduct, lead her, the plaintiff, to believe that the jote 
was transferable by custom or local usage. That being so, we 
think that this being a suit in ejectment and the possession of 
the defendants having been affirmed by the Court under section 
335 of the Code of Civil Procedure, the plaintiff must succeed, 
if she can at all, upon the establishment of her own title. Upon 
the judgment of the lower appellate Court, she has none ; that 
being so, we think that the decree of the Court below cannot 
be maintained. 

The result is that this appeal is allowed and the plaintiff's 
suit dismissed. 

In the circumstances of the case, each party should bear his 
own costs in all the Courts. ' 


H. P. C. "Appeal allowed ; suit dismissed. 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


SYAMA CHARAN BHATTACHARJEE 
v. 
MOKSHODA SUNDARI DEBI.* 


Suit for possession of a holding — Holding purchased in execution of a decree on 
mortgage— Possession, delivery of, by Cowrt—8ale of holding by mortgagor, 
during mortgage suit, but before sale in exeoution— Transferability of holding 
— Question of transferability, if oan be raised — Estoppel— Lis pendens, 
When a non-transferable holding has been sold by a tenant under a con- 

veyance, he is, as between himself and the transferee, estopped from setting up 

the invalidity of the sale by him, 
Bhagirath Changa v. Hafizuddin (1) referred to. | 
The same doctrine applies as between mortgagor and mortgagee, anda 
mortgagor or his representative in interest, is estopped from denying the 
* of 1908. inst a “deoree of 

Babu Aet dae MGR Sons. Talks of Faridpore, dated the 

Ath August 1908, affirming that of Babu Srish Ohandra Boy, Munsiff of Bhanga, 

dated the 80th April 1908. ‘ 

i (1) (1900) 4 C, W. N. 679. 
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mortgagee's title and the existence of the lien which has been created or from 
defeating its enforcement against the property upon which it was placed. ° 

Krishna Lal wv. Bhowab Chandra (1) and Debendra Nath v. Mirza 
Abdul (2) referred to, 

“A person purchasing from the mortgagor, the holding origis, pending 
the mortgage suit, is not entitled to question the validity of the mortgage, the 
lis in the case of a mortgage suit continuing after the deqree nisi and the 
doctrine of lis pendens being applicable to proceedings to realise the mortgage 
after the decree for sale, 

Swriram Marwari v. Baraham Deo Persad (8) Ayenuddin v, Srish 
Ohandra (4) Ambica Nath v. Aditya Nath (5), Huri Das Bairagi v, Udoy 
Chandra Das (6) and Samiruddin v. Benga (7) referred to and followed, 

Achamulla v, Oholamun (8) distinguished. - 2 

Ham Ratan v. Mohant (9), Hazari v. Janaki (10), Ramyad v. 
Bindeswari (11) and Udit v. Radhika (12) and Radhay Koer v. Ajodhya Das (18) 
referred to. 

In some instances, a Court will take notice of events-which have happened 
subsequent to the institution of the suit, The Oourt will not, however, dismiss 
& claim for recovery of possession on the ground that the right set up by the 
plaintiff is alleged to have been subsequently nullified by the defendant during 
the pendency of the suit. 

The question of transferability does not arise in a suit between the mort- 
gagee purchaser of the interest of the tenant and the private purchaser from 
the same person. 

Appeal by the Defendant. 

Suit for recovery of possession of a holding. 

The facts of the case appear from the judgment. 

Babus Baidya Nath Dutt and Fnanendra Nath Strcar for 
the Appellant. 

Babus Dwarka Nath Chakravarty and Braja Lal Chakra- 
varty for the Respondent. C. A. V, 

The judgment of the Court was delivered hy 

. Mookerjee J.—This is an appeal.on behalf of the first 
defendant in a suit for recovery of possession of a holding; which 
admittedly belonged at one time to a man named Kudratulla. 
On the z2nd May, 1893, Kudratulla mortgaged the holding to 
one Umasundari Dasi. The mortgagee sued, in 1897, to enforce 
the security, and obtained a decree on the 7th July, 1897. The 
decree was subsequently transferred 'to the plaintiff, who took 
out execution thereof as assignee. The holding was purchased 


(1) (1905) à 0. L. J. 19 C) (1909) 18 


O. W. N. 680, 
(2) (1909) 10 O. L. J, 150, (8) (1904) 180 L.J.479. |, 
(8) (1905) 30, L. J.988- — (9) (1907) 6 O. L. J. 74. 
(4) (1906) 110 W. N. 76, (10) (1907) 6 O. D. J. 92. 
(5) (1902) 6 O. W. N. 634, (121. (1907) 60, L, J, 102. 
(6, (1908)8 O. L. J. 261; 12-0. W. N.11068. . (12) (1907) 6 O, L. J* 662. 


(18) (1907) T O. L, J. 262. 
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by the plaintiff at the execution sale on the 22nd December, 1904, 
and possession was delivered by Court on the rst June 1905. 
Meanwhile, the first defendant had purchased the holding from 
the mortgagor Kudratulla on the 31st August, 1904 ; he resisted 
the plaintiff who was unable to obtain actual possession of the 
holding from him. The result was that on the 10th May, 1907; 
the plaintiff commenced this action for recovery of possession. 
The first defendant alone appeared and contested the claim subs- 
tantially on the ground that the mortgage, the decree thereon, 
and the subsequent sale were collusive and fraudulent. As regards 
his own purchase, he added that he had not been able to secure 
recognition from the landlord. The Court of first instance held 


upon the evidence that as the mortgage represented a genuine” 


transaction, there was practically no defence to the suit. The Court 
further held thatthe defendant was not entitled to shew that he 
had subsequently obtained recognition from the landlord and thus 
to raise the question of the transferability of the holding. The result 
was that a decree for possession was made in favour of the plaintiff. 
The defendant then appealed to the Subordinate Judge, and 
argued that an issue ought to have been raised upon the 
question of transferability of the holding. This contention was 
overruled, and the decree of the Court of first instance was 
affirmed on the 4th August, 1908. The first defendant has now 
appealed to this Court, and on his behalf the objection taken in 
the Courts below has been reiterated. The substantial question 
in controversy, therefore, between the parties to this appeal is, 
whether or not, in the events which have happened, the first 
defendant is entitled to raise the question of transferability, 

Now, in the first place, it is well settled that when a non- 
transferable holding has been sold by a tenant under a convey- 
ance, he is, as between himself and the transferee, estopped from 
setting up the invalidity of the sale by him. Bhagirath Changa 
v. Hafizuddin (1). The same doctrine applies as between mort- 
gagor and mortgagee. Krishna Lal v. Bhotrab Chandra (2). 
This position may be supported on the principle explained in the 


case of Debendra Nath v. Mirza Abdul (3), that a mortgagor is | 


estopped from denying the mortgagee's title and the existence of 
the lien which he has created, or from defeating its enforcement 
against the property upon which it was placed. Consequently, in 
the case before us, neither the mortgagor nor the first defendant, 


(1) 1900) 4 0. W. N. 679, (3) (1905) 2 0. L. J. 19». 
(8) (1908) 10 C, L. J. 159, 
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O1vin. as his representative in interest, can challenge the validity 
1911, of the title of the plaintiff as based on the mortgage. The posi- 


— 


Syama Charan tion of the first defendant is further affected by the circumstance 
Bhattacharjee that he purchased pendente lite, because as explained in the case 
Mokshoda Sundari Of Surjiram v. Baraham Deo Persad (1), in the case of a mort- 
` Debi, gage suit, the /s continues after the decree nisi, and the doctrine 
Hookerjee, J. — of lispendens is applicable to proceedings to realis the mortgage 
= after the decree for sale. Prima facie, therefore, the defendant 

is not entitled to question the validity of the mortgage, and this 

view is supported by the case of Ayenuddin v. Srish Chandra (2) 

which is not distinguishable from the case before us. That case, 

again, isin accordance with the earlier decision in Ambica Nath v. 

Aditya Nath (3) and was accepted as good law in Hart Das Bairagi 

v. Udoy Chandra Das (4), though the decision in this latter case 

was subsequently set aside upon a different point. Udoy Chandra 

v. Hari Das (5). We are not prepared to dissent from the deci- 

sion in Ayenuddin v. Srish Chandra (2) which completely covers 

the case before us, and has been recently followed in Samiruddin 

v. Benga (6), though it may be difficult to reconcile it with 

Achamulla v. Cholamunnessa (7), where the decision was based 

on the doubtful ground that the execution purchaser of the 

interest of the tenant was not bound by the same estoppel as the 

tenant himself. It has been suggested, however, that when 

during the pendency of this suit, the defendant alleged that he 

had obtained recognition from the landlord, he ought to have 

been allowed to prove it and thus to place himself in the position 

of the landlord who, it cannot be disputed, is entitled to raise the 

question of transferability. In support of this view, reference has 

been made to Rule 8 of Order 8 of the Civil Procedure Code of 

1908, which provides that any ground of defence which has arisen 

after the institution of the suit may be raised by the defendant 

in his written statement. This rule is of no assistance to the 

appellant. In the first place, it was not in force when this case 

was tried in the original Court or in the Court of appeal below. 

In the second place, even if it had been in force, it would be of no 

avail, because the circumstance alleged by the defendant hap- 

pened after he had filed his written statement in which he stated 

explicitly that his purchase had not been, up to that time, recog- 
nised by the landlord. Consequently,” there is no occasion for. 


(1) (1805) 2 0. L. J. 288. (4) (1908) 8 C. L. J. 261 ; 12 0. W. N. 1086, 
(3) (1906) 11 C. W. N, 76. — (5) (1909) 10 O. L. J. 608, 
(3) (1902) 6 0. W. N, 624. — 16) (1909) 13 0. W, N. 630. 

(D) (1804) 18 C. L. 3,479. 
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any. application of the principle recognised in Aup Chand v. 
Sarbessur (1) and Bipin Behary v. Tincowrr (2). On the other 
hand, the principle applicable to this case is laid down in Radha 
Koer v. Ajodhya Das (3), where it is pointed out that, although, 
in some instances, a.Court will take notice of events which have 
happened. subsequent to the institution of the suit, Ram Ratan v. 
Mohant (4) Hazari v. Fanaki (5), Ramyad v. Bindeswar (6), 
Udit v. Rashika (7), it. will not dismiss a claim for recovery of 
possession on the ground that the right set up by the plaintiff is 
alleged to have’ been subsdquently nullified by the defendant 
during the pendency of the suit. On a review, then, of the autho- 
rities, it is clear that the preponderance of judicial opinion is in 
favour of the view that the question of transferability does not 
arise in the present suit between the plaintiff as the mortgagee pur- 
chaser of the interest of the tenant and the first defendant as 
private purchaser from the same person. 

The, result, therefore, is that the decree made by the Court 
below is affitméd, and this appeal dismissed with costs. 


H. P. €. ` Appeal dismissed, 
' (1) (1908y 3 C. L. J. 629, T. L R. 88 Oale. 916. f ` 
(2) (1911) 18 C, L. J. 971. (6) (1907969. L, J. 9. 
(3) (1907) 7 0. L. J. 262. (8) (tion 60. d Jm. 


(4) (1997) 6 O. L: J. 74, (7) (1907) 6 


Before Mr. Fustice Casperss and Mr. Sustice Doss. 
MIDNAPORE ZEMINDARY CO., LIMITED 


v. i 
BAMAPADA ROY AND OTHERS.* 


Landlord and tenant— Enhanotment of rant— Raiyat or tenure-holder—Status, 
, determination of— Lease, mere construction of, if sufficient —Origin of 
` tenancy— Conduct of parties, 


In determining the status of a tenant, the Court must not, when the ising 
of a lease are ambiguous, confine ita attention solely to the terms of the lease, 
but must also consider the evidence of surrounding ciroumstanoes and the subse- 
quent conduct of the parties in regard to the subject-matter of ‘the lease. 

Mohesh Jha v. Manbharan Mia (1) referred to. 


‘Appeal by the Defendant Company. 
Suit for enhancement of rent of a tenure held by the 
defendants. 


* Appeal from Appellate Decree No, 1576 of 1906, against a decree of 
H. E. Ransom, Esq., District Judge of Midnapur, dated the 17th July 1906, 
reversing that of Babu Srish Ohandra Mookerjee, Subordinate Judge, 2rd Oourt, 
of that District, dated the 15th December 1905. 


(1) (1901) 6 O. L J. 632. 
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The facts of the case appear from the judgment. 

Mr. Sinha and Babu Fogesh Chandra Roy for the Appellant. 
Mr. Caspersz and Babu Foygopal Ghosha for the Respondent. 
The judgment of the Court was delivered by 


Doss J.—This appeal arises out of a suit by the plaintiffs 
appellants for enhancement of rent of a tenwre held by the 
defendants under them. The principal defence of the defend- 
ants was that they were raiyats and not tenure-holders and that, 
therefore, the plaintiffs were not entitled to maintain the suit for 
enhancement under section 7 of the Bengal Tenancy Act. 

The first Court upon a consideration of the kabuliat, dated 
the 29th Sravan, 1255 (12th August, 1848), and the other cir- 
cumstances in the case held that the defendants were tenure- 
holders and that their tenure was not protected from enhancement 
and after determining the enhanced rent for which the defendants 
were liable, gave the plaintiffs a decree for such enhanced rent; 

‘On appeal the learned District Judge has reversed that judg- 
ment holding upon a mere construction of some of the terms of 
the kabuliat that the defendants were raiyats and not tenure- 
holders, and has accordingly dismissed the plaintiff's suit without 
deciding the question as to the liability of the defendants and 
the extent to which the tenure was liable to enhancement, 

It has been contended on behalf of the appellants that the 
learned District Judge is wrong in coming to a finding as, to the 
status of the defendants solely on the terms of the lease. It has 
also been contended that having regard to the findings arrived 
at by the Court of first instance, the defendants ought to have 
been held to be tenure-holders. 

We do not think that in determining the status of the defen- 
dants the learned District Judge was right in confining his 
attention solely to the terms of thelease. He ought to háve 
considered the origin of the tenancy, the subsequent conduct of 
the parties in regard to the land and the terms of the lease dated 
the 7th Jaist, 1270. 

Various authorities have been cited before us; it is not 
necessary, however, to discuss them. It is quite clear from the 
case of Mohesh Fha v. Manbharan Mia (1), that when the terms 
of a lease are ambiguous, the Court must see how, since the grant 
was made, the parties have chosen to deal with the land. i 

. In the present case, thé first lease of 1255 (1848) comprised 
am area of 934 bighas and fifteen half cottas, rent being assessed 
(1) (901) 5 O. L, J, 522. 
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on 281 bighas and 12'cottas, at the rate of 5 annas 14 gandas 
per bigha. More than twelve years after this lease, that is in 
1270, and after the defendants had, on their theory that they 
were raiyats acquired a right of occupancy, these lands were 
measured again, but they were found to consist of 978 bighas odd ; 
rent, however, was assessed on 578 bighas at the rate of 8 annas 
and 10 gandas as per bigha, additional lands having been reclaim- 
ed during the interval. This is a circumstance which, among 
others, ought to have been taken into consideration. We think 
that the learned District Judge was wrong in holding upon the 
terms of the lease, that the lands were taken for the purpose of 
cultivation. by the lessee himself, We think that the clause upon 
which the learned District Judge has based his conclusion is 
ambiguous and that being so, the question must be solved by 
having recourse to evidence of the surrounding circumstances 
and the subsequent conduct of the parties in regard to the sub- 
ject matter of the lease. This was done by the first Court and 
we are of opinion that the District Judge ought to have done the 
same thing. 

In this view, we set aside the judgment of the District Judge 
and remand the case for consideration in the light of the observa- 
tions we have just made. The question of non-joinder has been 
decisively set at rest ; the other questions will remain open. 

The appellant is entitled to costs of the appeal. The costs 
will abide the result. 

H. P. C. Appeal allowed ; case remanded, 


Before Mr. Justice Mookerjee and Mr. Fustice Teunon. 
MADANESWAR SINGH 


v. 
MAHAMAYA PROSAD SINGH." 


Receiver, appointment of—Civil Procedure Code (Act V of 1908), O. 40, Rules 
1 and 8—8ale im oweoxtion of mortgage deoree—Sale, setting aside of, 
application for— Common manager—Bengal Tenancy Act ( VIII of 1885), 
See, 96—Sovpe and object of appointments—Mortgage suit, when terminates 
—Oanse, when pending. 
A mortgage suit does not terminate till the sale has become absolute. 
A cause is said to be pending in a Court of justice when any proceeding 
can be taken in it. T 
In re Olagetts Estate (1) referred to, 


. 2 
* Appeal from Original Order No, 17 of 1911, against the order of Babu 
Charu Ohandra Mookerjee, Subordinate Judge of Darbhanga, dated the 3rd 


January 1911. 
(1) (1882) 20 Oh, D, 637 (653.) 
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If a cage is made out for the interference of the Court, a Receiver may be 
appointed, under Rule 1, sub-rule 1, clause (a) of Order 40 of the Code of Civil 
Procedure of 1908, of any property after its sale in execution of a mortgage 
decree and before the sale is confirmed. 

A Gourt has power to appoint a Receiver in respect of properties which 
are already in the possession of a common manager appointed by the District 
Judge under section 95 of the Bengal Tenancy Act. e. 

The provisions of Order 40, Bule 1 of the Code of Civil Procedure of 1903 
are not controlled by those of section 95 of the Bengal Tenancy Act, 

The object and scope of appointments of Receiver and Common Manager 
under section 95 of the Bengal Tenanoy Aot explained, 

Appeal by the Judgment-debtor. 
Application for appointment of Receiver after an execution 
sale and before its confirmation. 


The material facts of the case and arguments appear from 
the judgment. 

Dr. Rash Behary Ghose and Babu Baldeo Narain Singh for 
the Appellant. 

Mr. Sinha and Babu Sorosài Charan Mitra for the Res- 
pondent. C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.— This appeal is directed against an order by 
which the Court below has appointed a Receiver under Rule 1, 
Order 40, of the Code of 1908, in respect of properties sold in 
execution of a mortgage-decree. The decree under execution 
was obtained so far back as the 20th March 1905. The pro- 
perties covered by the decree are of considerable value and 
extent, and a common manager has been appointed by the 
District Judge under the provisions of section 95 of the Bengal 
Tenancy Act. Payments were made from time to time by the 
cominon manager towards the satisfaction of the mortgage 
decree ; but at the time the last application for execution was 
made a sum in excess of Rs. 100,0000 was due to the decree- 
holders. The decree-holders apprehended that the sale proceeds 
might not be sufficient to satisfy the judgment-debt, and on 
the and August 1910, they applied for the appointment of a 
Receiver. During the pendency of this application, the pro- 
erties were sold on the 17th September 1910 and were 
purchased by the decree-holders. The judgment-debtors forth-, 
with applied for reversal of the sale under Rule 9o of Order 
21 of the Code. On the sth December 1910, when the applica- 
-tion for the appointment of a Receiver came up for consideration, 
it was argued that no Receiver could be appointed, frst, because 
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the sale had already taken place, and, secondly, because: the pro- 
perties were in the possession of the common manager. The 
Subordinate Judge overruled these objections and made an 
order for the appointment of. a Receiver. The Subordinate 
Judge, however, thought that as the properties were in the pos- 
session of the common manager appointed by the District Judge, 
a reference to him was desirable. The District Judge declined 
to remove the common manager, but thought that if the 
common manager was appointed the Receiver, the difficulty 
might be solved. Thereupon, the Subordinate Judge on the 3rd 
January 1911 appointed Mr. Finch, the common manager, as 
Receiver of the properties. 

The propriety of this order has now been assailed on behalf 
of the judgment-debtors, substantially on two grounds, namely, 
Jirst, that as the sale had already taken place, it was not com-. 
petent to the Court to appoint a Receiver ; and secondly, that as 
the properties were in the possession of a common manager: 
appointed by the Distriet Judge under the provisions of the 
Bengal Tenancy Act, it was not competent to any other Court 
to appoint a Receiver. The questions raised are of some novelty, 
but after a careful consideration of the arguments which have, 
been addressed to us on both sides, we are of opinion that they. 
ought to be answered in favour of the respondents. 

In so far as the first ground urged on behalf of the appel- 
lants is concerned, Order 40, Rule 1, sub-rule. (1) clause (a) 
provides that where it appears to the Court to be just and, 
convenient, the Court may by order appoint a Receiver of any 
property, whether before or after decree. With reference to this 
provision it has been argued by the learned vakil for the judg- 
ment-debtors that it refers only to cases in which the appoint- 
ment of a Receiver may be necessary to give effect to the decree 
and that no Receiver can be appointed after the suit has termi- 
nated. Let us assume that the restrictive interpretation 
suggested is reasonable ; we are not prepared to adopt as well- 
founded the contention of the appellants that a mortgage-suit 
terminates as soon as the sale hastaken place. In the case 
before us, the sale has not been confirmed. The judgment- 
debtors have presented au application to contest its validity. If 

.that application succeeds and the sale is reversed, it will be 
obligatory upon the decree-holders to revive the execution of 
the decree and bring the properties to sale again. In fact, it is 
well-settled that for the purposes of the application of the doctrine 
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of lis pendens, a mortgage-suit continues after the decree till the 
gale has become final. See Surjiram Marwari v. Barhamdeo (1), 
Parsotam v. Chheda (2), Kinsman v. Kinsman (3), Higgins v. 
Shaw (4). The view we take is also supported by the decision 
ofa Ful Bench of this Court in the case of Bibian Bibi v. 
Sachi Bewa (5), where it was held that the security is not extin- 
guished till the sale has become absolute, so as to make the 
proceeds available for distribution. As Sir George - Jessel 
observed in the case of Salt v. Cooper (6), a cause may be still 
pending even though there has been final judgment given, and 
the Court has very large powers in dealing with a judgment 
until it is fully satisfied. It may stay proceedings on the judg- 
ment either wholly or partially, and the cause is still pending for 
this purpose and must be considered as pending, although there 
may have been final judgment given in the action, provided that 
the judgment has not been satisfied. To a similar effect is the 
observation of the same learned Judge in Ju re Clagett's Estate (7), 
that a cause is said to be pending in a Court of justice when 
any proceeding can be taken in it. The case of Wills v. Luff (8), 
upon which reliance was placed by the learned vakil for the 
appellants is clearly distinguishable. "There it was ruled that 
after judgment for foreclosure absolute as the action is at an end, 
the plaintiff cannot obtain an order for appointment of a Receiver 
of the mortgage properties, even though the conveyance to the 
plaintiff remains to be settled. That principle has obviously no 
application to cases of decrees for sale, where after sale, as here, 
its validity may be questioned and a fresh sale rendered neces- 
sary by reason of successful objections on the part of the judg- 
ment-debtors Even if we hold, therefore, that under Rule 1 
of Order 40 of the Code, the Court can appoint a Receiver after 
decree, only when such appointment is needed to enable the 
decree-holder to realise the fruits of his decree, the appointment 
in the case before us may be amply justified. Here it cannot be 
affirmed in any sense of the term that the mortgage-suit has 
terminated ; if therefore a case is made out for the interference 
of the Court, a Receiver may be properly appointed in res- 
pect of what must still be deemed the subject matter of the 
litigation. The essential test is, whether the action is pending 


(1) (1905) 2 C, L. J. 288, (5) (1904) I. L. B. 81 Oalc. 868. 
(2) (1906) I. L. R. 29 AN. 76. (8) (1880) 16 Oh, D. 544 (551). 
(3) (1831) 1 Russ. and M. 617. (7) (1882) 20 Ch, D. 687 (653). 


- 44) (1842) 2 Dr. andi War, 856. (8), (1888) 38 Ch. D. 197. 
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Salter v, Salter (1), and Shunmugam v. Mordin (2) In the events Orvin. 
which have happened, it cannot be seriously questioned that den. 
there is still a pending action in which a Receiver may be Madaneswar singh 
appointed. The first contention of the appellants must there- ‘ 


Mahamaya Promd 
fore be overruled. ‘+ Singh, ° 


. ln so far as the second contention of the appellants is con- Mookeryes, J. 
cerned, it habeen argued that it is not competent to the — 5 
Subordinate Judge to appoint a Receiver in respect of pro- 

perties which are already in the possession of the common 

manager appointed by the District Judge under section.95 of 

the Bengal Tenancy Act. It has been suggested that if such an 
appointment were allowed, there might be a conflict of autho- 

rity between the Receiver and the common manager, and that 

in any event it would not be competent to the Receiver to 

remove from possession the common manager, inasmuch as 

under Order 40, Rule r, Sub-Rule (2), the defendants have not a 

present right to remove him. It has further been argued that 

as the properties are in charge of the common manager, they 

are in one sense in the custody of the law and that consequently 

the appointment of a Receiver is needless. We are not prepared 

to accept as well-founded the broad contention that the provi- 

sions of Order 40, Rule 1 of the Code are controlled by those of 

section 95 of the Bengal Tenancy Act. In our opinion, there 

may arise cases where a Receiver may have to be appointed in 

respect of properties for which a common manager has previously 

been appointed. The object and scope of the two appointments 

are entirely distinct. A common manager is appointed by tbe 

District Judge where, by reason of disputes between the co-owners 

of an estate or tenure as to the management thereof, incon- 

venience to the public or injury to private rights is likely to 

ensue. A Receiver, on the other hand, is appointed by a Court 

for the protection of the rights of the parties to the litigation. 

The appointment of a common manager may save the property 

from mismanagement ; but good management may not always 

be sufficient forthe protection of parties who are litigating in 

respect of that property. Assuming that a property in the 7 
possession of the defendant in a suit to enforce a security is well- 
managed, yet for the protection of the rights of the plaintiff mort- ` 
'gagee; the appointmenteof a Receiver may be essential. If, l 
‘therefore, a Receiver is appointed in respect of property which 

is already in the possession of a common manager, the possession 


(D (1896) P. 291, 12) (1884) I. L, R. 8 Mad. 229 (283). 
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of the common manager need not necessarily be disturbed. 
The common manager under the direction of the District Judge 
may have to apply a certain portion of the income for the benefit 
of one or more of the co-sharers. If the interest of such co- 
sharers in the joint estate isthe subject matter of the litigation 
in which the Receiver is appointed, the effect of the appoint- 
ment of the Receiver is to entitle him io oÉtain from the 
common manager whatever is payable to the co-sharers in ques- 
tion, Such sum when paid to the Receiver would be paid by 
him into Court to the credit of the suit in which he has been 
appointed. Consequently, it is conceivable that a Receiver 
may very well be appointed in respect of property which is 
already in the hands of a common manager ; and such appoint- 
ment may be essential for the protection of persons who could 
not otherwise obtain any control, for the protection of their own 
rights, over the assets in the hands of the common manager. 
We are unable to appreciate how there must be a conflict of 
interest or authority between the Receiver so appointed and 
the common manager. In the case before us, however, even the 
possibility of any conflict has been avoided by the obviously 
reasonable course adopted by the Subordinate Judge. The 
common manager has been appointed Receiver; as common 
manager he manages the property under the direction of the 
District Judge; but the funds in his hands which belong to 
the judgment-debtors in the mortgage-suit, must be applied by 
him as Receiver under the direction of the Subordinate Judge. 
The second ground taken on behalf of the appellants conse- 
quently fails. 

The result, therefore, is that the order of the Court below 
must be affirmed and this appeal dismissed with costs, We 
assess the hearing fee at five gold mohurs, 


A. T. M. Appeal dismissea. 
Before Mr. Fustice Chitty and Mr. Fustice N. Chatterjee. 
ABDUL AZIZ 

v 


FATEH MAHOMED HAZI.* 
Mahomedan Law— Gift of a share in wndinded and unpartitioned lands— Xaimi 
Raiyati holding—Joint possession of the donor and the donse—Law of 
Mushaa, whether applicable. . 


> Appeal from Appellate Decree, No 490 of 1909, against the decision of 
de ENS Nera Bone, eat Judge of Noakhali, dated the Sth January 
< modifying that of Babu Hash Behary Mukherjee, Munsiff of 8 
dated the 16th May, 1908. i Dig 


Vor. XIIÍ.] HIGH COURT. 


Where a donee under the Mahomedan Law was let into joint possession 
ofa raiyati holding an undivided share of which was the subject of the gift, 
from the date of the deed of the gift, and the donor and the donee continued to 
remain in such possession of the property for nearly 14 years: 

Held, the doctrine of Mushaa was not applicable to the case, and the donor 
could not challenge the validity of the gift inasmuch as possession having been 
given and taken the property was transferred, and he ratified and acknowledged 
the gift for so mêny years. 

Muhammad Mumtaz Ahmad v. Zubaida Jan (1) followed. 


Appeal by the Plaintiff. 

Suit for recovery of possession of lands, 

The material facts appear from the judgment. 

Babu Hart Bhusan Mukherjee, for the Appellant: The plain- 
tiff was in possession of the raiyati lands along with defendant 
No. 3 the donor, for a long time before he went to Mecca, and he 
also was in possession of and managed the properties during the 
latter’s absence on the Haj. The doctrine of Mushaa, if it applies 
to the case, has been remedied by possession under the ruling of 
the case of Muhammad Mumtaz Ahmad v. Zubaida Fan (1). In 
fact the said technical principle does not apply to a gift ofa share 
of a raiyati holding as has been held by the Privy Council in the 
cases of Mullick Abdul Guffoor v. Maleka (2) and Ibrahim Goolam 
Arif v. Saiboo (3). 

Babu Batkuntha Nath Das, for the Respondent, contended 
that the law of Mushaa applied to the case, and the gift was invalid. 
The lower appellate Court found that there was no partition upon 
which the plaintiff based his possession, and no possession having 
been given to the plaintiff in the raiyati lands, the case of Muha- 
mad Mumtaz Ahmad v. Zubaida Fan (1) has no application. In 
the case of Mullick Abdool Guffoor v. Maleka (2) it was held that 
the principle of Mushaa does not apply to the gift of a share ofa 
zemindari which is not in £4as possession of the zemindari and it 
was a gift ofthe reversion. It rather supports the case of the respon- 
dent as it holds that the principle would apply to a gift of small 
piece of land in kas possession of the donor. The case of Ibrahim 

` Goolam Arif v. Saiboo (3) is wholly different, as it held that the 
subjects of gift were impartible. He referred to sections 302 to 


304A of Wilson's Anglo-Mahomedan Law, and in support of his: 
contention relied on the cases of Emnabat v. Hajirabat (4), Yusuf 


Alt v. The Collector of Tipperah (5), Valeyat Hossein v. Mani- 
ran (6) and Syud Shah Basit Ali v. Syud Shak Imamoodtn (7). 


. (1) (1889) 1. L. R.'11 All. 460. (4) (1888) I. L. R. 18 Bom, 353, 
(21 (1884) I. L. B. 10 Calo, 1113, (5) (1882) I. L. R, 9 Calo. 188. 


(8) (1907) E L. R. 85 Calo, 1 (6) (1879) 5 O. L. B. 91. 
(7) (1892) 3 Sel, Rep, 176, 
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“Babu Hari Bhushan Mukherjee, in reply : The findings of 
fact as to possession-of the raiyati lands is wholly inconsistent with 
the finding of possession of as regards the fa/ué& lands, 
and such ‘a finding is perverse finding against the patent facts 
proved in the case. The conclusion as to possession of raiyati 
lands does not follow from the facts found. So the Privy Council 
ruling does apply to the case. : C. A. V. 

The judgment of the Court was as dolls 


This is an appeal by tHe plaintiff in a suit to recover 3 plots 
of land from the defendants. The plaintiff based his title' on a 
registered: deed of gift executed by defendant No. 3 om 31st 
Chaitra, 1299 (April, 1893). By that deed defendant No. 3 gave- 
to the plaintiff a-2 anna share ina certain taluk and a 4 anna” 
share in a kaimi raiyati holding. The plaintiff whois a’ nephew 
by marriage of defendant No. 3 was adopted and brought up by- 
him from childhood. He was about 22 years of age at the date of 
the gift. The plaintiff has always lived with defendant No. 3. 
No question now turns on the gift: of the 2 anna share of the 
taluk, which was demarcated by the deed of gift and of which 
plaintiff had had separate possession until dispossessed:by defen- ` 
dant No. 3. Astothe4 anna share in the Kaimi raiyati defen- 
dant No. 3 contends that plaintiff never-had separate possession 
of that portion and that the gift is not binding upon him as being, 
a gift of Mushaa. Plaintiff endeavoured to -prove a partition of- 
the'kaimi raiyati, but in that he failed. The Subordinate Judge 
has-disallowed this portion of his claim ; hence this appeal. 

-* Although the plaintiff did not succeed in proving a partition,- 
it isan -undisputed fact that from the date of the deed of gift 
defendant No. 3 let him into joint possession of the raiyati holding, . 
amd;that during this defendant's absence.on the Haj in'1311:12,- 
the. plaintiff was in possession of all.his- properties and managing 
them for him, It would therefore: be most inequitable if this: 
defendant could, after a lapse of about 14 years, during which he has 
ratified and acknowledged the gift, turn round, and by taking -ad- 
vantage of an extremely technical rule of Mahomedan law deprive. 
the plaintiff of what he gave him so many years ago. We do noty-- 
however, think that he-can do so. It is quite certain that the-. 
doctrine of Mushaa in its inception was net intended to apply to, 
such.a case as. this; It has been recognised by the'Courts as an - 
existing:rule but has, by no means been universally applied. “In ' 
the casé of. Lswan Bakhsh v. Imtiaz Begam (1) the Allahabad 

(1) (1878) I. L. E, 2 All, 93, 
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High Court, declined to apply the rule toa defined share ina 
landed estate on the ground that such a share wasa separate 
property. The same view was taken in Mullick Abdool Guffoor v. 
Maleka (1). In Emnabai v. Hasirabat (2) the Bombay High Court 
applied the rule to the case of a gift of a moiety ofa house in 
Bombay, but thgt can hardly be said to be now the law, after 
the decision of the Privy Council in brahim Goolam Arif v. 
Saiboo (3), where their Lordships declined to apply it in the case 
of free-hold-property in Rangoon. In the case of Mahamad Mum- 
tas Ahmad v. Zubaida Fan (4) their Lordships of the Privy Coun- 
cil remarked : “The doctrine relating to the invalidity of gifts 
Mushaa is wholly unadopted toa progressive state of society and 


ought to be confined within the strictest rules.” In that case it. 


was held that possession having been given and taken the pro- 
perty was transferred. The same may be said in this case ; ; defen- 
dant No. 3 having recognised the plaintiff as being in joint pos- 
session with hiniself for 14 years cannot now be allowed to say 


that there was no valid gift. We think that the appeal must be 
allowed and the plaintiff's entire claim decreed with costs, agairist 
defendant- No.-3 both here and in the lower appellate Court. 

, ASN. R.C. -- — - Appeal allowed. 


(2) (1884) I. L.'R, 10 Calo, 1112, — (3) (1907) I. L. R. 86 Cale 1. , 
; (2) (1888) I, L. B. 18 Bom, 359, — «4j (1889) I, L. R. 11 Al 460. >’. 


Before Mr. Fustice Mookerjee and Mr.- JANG Teknon. ` 
WEATHERALL j 


v. 
EASTERN MORTGAGE AGENCY Co. AND OTHERS." 


Receieer— Trust deed for: liquidation of mortgage debt— Mortgages assenting 
- party—Receicer, if can be appointed— Cwil Procedure Code (Ae Act y of 1908}, 
0. 40., R. 1., Clause (2). : : ^ 


The appointment of a Hecelver ié a matter entirely within the discretion ot 
the Qourt,an the exercise of whlch it will be guided bya consideratior of-the 
circumstances of the partioular case, The appointment of a “Receiver will 
be made almost as a matter of course in the oase of an English mortgage on 
the application of a mortgagee if the interest payable under the.security isi in 
arrear, Moreover, if the property mortgaged would be in danger if left in the 
possession of the mortgagor, a Receiver should be appointed. 

“Where under a trust-deed, the mortgaged - properties “wera vested if 
trustees, but the estate-they took was aubject to “mortgages, the trustees tò cop- 
tinue in póssession arid manage the ‘properties with a view to the liquidation-of 

** Appeal from Original Orders No. 493 and 494 of 1910, against the orders 


of Babn 8. Chatterjee, Subordinate . Judge of, Backergunj, dated the. bth and 
26th September, 1910. 
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the mortgage-debt by periodical payments, and one of the trustees died and the 
surviving trustee was absent for a long period from the country, and the atipu- 
lations in the trust-deed were not carried out : 

Hold, that the mortgagees were entitled to ask for the appointment of a 
Receiver. 

Although the trust-deed was assented to by the mortgngees, it did not in 
any way abridge their statutory right to ask for the interference of the Court 
The provisions of Order 40, Rule J, clause (2) did not stand in the way of the 
mortgagees, who were not bound to allow the arrangement to continue when its 
purpose had wholly failed, 


Appeal by the Trustee. 

Application for appointment of a Receiver. 

The material facts and arguments appear from the judgment. 

Mr. Sinha and Babu Surendra Nath Guha for the Appellant. 

Mr. B. C. Mitter, Moulvi Syed Shamsul Huda and Babus 
Foy Gopal Ghosha and Ashita Ranjan Chatterjee for the Res- 
pondent, C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—This appealis directed against an order by 
which the Court below has appointed a Receiver in respect of 
properties which form the subject matter of a mortgage suit. The 
circumstances under which the order has been made are reason- 
ably clear from the materials placed before us. On the roth 
August 1895, one Afterunnessa Khatoon, on her own behalf and 
on behalf of her infant son, executed a mortgage in favour of the 
Eastern Mortgage aud Agency Co. to secure a loan of 
Rs. 1,85,000. On the same day, she executed a power-of-attorney 
in.favour of Garth and Weatherall by which they were authorised 
to manage the mortgaged premises entirely without the inter- 
ference of the mortgagors. Subsequently, legal difficulties arose in 
the management of the properties by the attorneys and parti- 
cularly in connection with the institution of suits and the con- 
duct of legal proceedings. The mortgagors also found it neces- 
sary to take a further loan of Rs. 60,000. The result was that on 
the 11th July 1900, two instruments were executed by the mort- 
gagors, one in favour of the Company called the deed of further 
charge and the other, a deed of trust, in favour of Garth and 
Weatherall. To this latter instrument the mortgagee Company 
was a consenting party, but did not «nter into any covenants. 
"Under the trust-deed, in so far as it is necessary to recite its pro-* 
visions for our present purpose, the mortgaged properties were 
vested in the trustees, but the estate they took was subject to the 
mortgage of the 19th August 1895 and the further charge of the, 
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11th July 1900. The trustees were to continue in possession and Orvir. 
manage the properties with a view to the liquidation of the 1911, 
mortgage-debt by periodical payments from the income, and the Weatherall 
substantial benefit conferred upon them was that their possession IH 

: Eastern Mortgage 
would continue for five years after the full payment of the mort- Agenoy Co. 


gage-debt, and they would also receive remuneration for the 
management jthere can be no doubt that the object of the trust- 
deed was to vest the properties in the trustees and entrust the 
managements in their hands for the protection of the mortgagors 
as also the mortgagee. It is alleged by the mortgagee Company 
that the trustees, one of whom, Garth, died in 1904, have not 
carried out the stipulations of the trust-deed, that no payments 
have been made on the indenture of mortgage in respect of the 
instalments due on the 14th March 1899 and succeeding instal- 
ments, and that in respect of the deed of further charge, there has 
been default with regard to all instalments after the 14th Sep- 
tember 1900. Under these circumstances, the mortgagee Com- 
pany commenced a suit to enforce their security against the mort- 
gagors and the surviving trustee for recovery of Rs. 4,76,571, and 
immediately after the institution of the suit, they applied to the 
Court below for the appointment of a Receiver. This application 
was not opposed by the mortgagors, though the mortgagee and 
the mortgagors were not agreed as to the person to be so 
appointed. The application was resisted by the surviving trustee 
Weatherall, who contended in substance that so long as the trust- 
deed continued in force and was not set aside by a suit instituted 
for the purpose, neither the mortgagee nor the mortgagors could 
practically dispossess him by the appointment of a Receiver. The 
learned Subordinate Judge has overruled this contention and has 
appointed a Receiver. The trustée has appealed to this Court, and 
on his behalf it has been contended that so long as the trust-deed 
is in operation, no Receiver can be appointed. In our opinion 
there is no force in this contention. 

It is worthy of note that under the terms of the irte 
instrument the mortgagee Company are entitled to ask for the 
appointment of a Receiver. But even if there was no such provision 
therein, in the events which have happened, the mortgagee 
would in our opinion be unquestionably entitled to ask for the 
appointment of a Receiver. It is beyond dispute that the stipula- 
tions in the trust-deed have not been carried out, and the true 
object for which the trust-deed was executed has completely failed. 
Itis not necessary for our present purpose to discuss whether 


Mooherjos, J. 
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this result is rightly attributable to the misconduct or negligence 
of the trustees. It is sufficient to hold that although for a num- 
ber of years the trustees have managed the estate, no payments 
have been made towards the satisfaction of the mortgage-debt, 
and the debt which, it had been anticipated, would be paid up in 
full by the rsth March 1920, has not only been not diminished 
but has considerably increased. It has further been brought to 
our notice that the surviving trustee, Weatherall, has been absent 
from the country for nearly three years, The mortgagee Com- 
pany further state that payments have to be made to Govern- 
ment on account of revenue and other demands and also to 
superior landlords of tenures on account of rent, and that as a 
matter of fact various payments have been made by them from 
time to time to save the properties from sale. Under such cir- 
cumstances, there can be no room for controversy that the Court 
ought to appoint a Receiver. The appointment of a Receiver is a 
matter entirely within the discretion of the Court, in the exercise 
of which it will be guided by a considertion of the circumstances 
of the particular case. Greville v. Fleming (1). The appointment 
ofa Receiver will be made almost asa matter of course in the 
case ofan English mortgage on the application of a mortgagee if 
the interest payable under the security is in arrears, Skakel v. 
Duke of Marlborough (2), Free v. Hinde (3) and Hopkins v, Worcester 
Canal Company (4). Moreover, if, as in the case before us, the pro- 
perty mortgaged would be in danger ifleft, until hearing, in the 
possession of the mortgagors, a Receiver should clearly be 
appointed. Hwans v; Coventry (5), Herbert v. Greene (6). We have 
the additional circumstance in this case that the trustee has been 
absent for a long period from the country, and it is not unreason- 
able to suppose that he has taken no effective interest in the 
management of the estate; such an absence would ordinarily 


render him liable to be removed: Jn re Biglows Trusts (7), In re 


Harison's Trusts (8). But ic is argued that the provisions of the 
trust-deed render it impossible for the Court to grant any relief, 
and that in view of the provisions of Order 40, Rule 1, clause (2), 
the trustee cannot be removed from possession, even if a Receiver is 
appointed. It is clear however from thetrust-deed that although 


it was assented to by the mortgagees, it did not in any way abridge 


e 
(D) (1845) 3 J. & L. 335. (5) (1854) 5 DeG. M & G. 911. 
(2) (1819) 4 Madd. 463. (6) (1854) 3 Irish*Ch. Rep. 270. 
(8) (1827) 2 Simm 7. ` (7) (1872) L. R. 7 Ch. App. 223 


- €4) (1888) L. R. 6 Eq. 447. (8) (1852) 22 L. J. Ch 69, 
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their statutory right to ask for the interference of the Court in 
the contingencies which have happened. In fact the mortgagees 
appear to have been made party to the trust-deed mainly with a 
view to the revocation of the power of attorney and to secure 
their consent to the satisfaction of the mortgage-debt by periodi- 
cal payments from the income ofthe properties. We are, therefore, 
clearly of opinion, that upon the deed of mortgage, the deed of 
further charge and the trust-deed taken together, there is nothing 
to prevent the Court from appointing a Receiver if a case is made 
out for that purpose ; and upon the facts already stated, we feel no 
doubt whatever that such case has been amply established. The pro- 
visions of Order 4o, Rule 1, clause (2) also do not stand in the way 
of the mortgagees, who are not bound to allow the arrangement to 
continue when its purpose has wholly failed. We do not decide, 
however, how the income is to be applied after it hasbeen brought 
into Court by the Receiver, nor do we decide whether the trustee 
bas any claim under the provisions of the trust-deed against the 
proceeds. : i : 

The result, therefore, is that the order of the Court below is 
affirmed and this appeal dismissed with costs. We assess the 
hearing fee at five gold mohurs. pes de 

Itis conceded that this judgment will govern the other 
appeal (M. A. No. 494 of 1910) which will consequently be dis- 
missed with costs. We assess the hearing fee in this case also at 
five gold mohurs. . 

The mortgagors respondents will be entitled to separate costs. 
We assess the hearing fee at three gold mohurs in each appeal. 

Let the record be sent down at once. 


ALT. M. Appeals dismissed. 





Before Mr. Fustice Brett and Mr. Yustice Vincent. 
MAHOMED TAQI AND orHERS 


v. 
CHOA LAL. 


Possession, suit for—Land held from a tenant under a lease for fice yeara—Dis- 
possession by landlords or maliks—Lease by tenant, if a contracention of 
“his” rights as a texant—Abandonment of portion of the holding—Swit 

before onpiry of lease, if *naintainable—GSub-lease, raryat’s power to grant 

—Bengal Tenanoy Act ( VIII of 1885), Seo 85. 

* Appeal from Appellate Decree No. 1725 of 1908, against a decree of 

Babu Durga Das Basu, Subordinate Judge of Patna, dated the 27th May 1908, 


modifying that of Mr. Syed Mahomed Khalilul Rahaman, Munsiff of Barh, 
dated the 8rd October, 1907. 


1 499 


Orvir, 


.1911. 
— 


Weatherall 


0^ 
Eastern Mortgage 
Agency, Co. 


Mookerjec, J. 


—— 


500 THE OALCUTTA LAW JOURNAL, [Vor. XIII. 


O1vin, A raiyat has power to grant a sub-lease, though that power is restricted 
1910. by seotion 85 of the Bengal Tenancy Act to a term of nine years, 


Where a tenant granted a lease of a portion of his holding toa person - 
E. without the consent of the landlord and placed him in possession not of the 
Choa Lal. whole holding but only of the portion leased and did not do anything to justify 
E the Court in arriving at the conclusion that the lessor intended to abandon 
the holding, the lease must be held to bea lease which the lessor was within 
his rights in granting and the lessee ia, on dispossession by thé malik or landlord, 
entitled to a decree for possession in a swt brought for the purpose before the 


— 
Mahomed Taqi 


expiry of the lease, 
Krisina Chandra Ditt Chowdhuri v, Miran Bajama (1) distinguished. 


Appeal by the Defendants. 
Suit for possession of land held from a tenant under a lease 


for five years. 

The facts of the case material to this report appear from the 
judgment. 

Moulvi Mahamed Mustafa Khan for the Appellants. 

Babu Kulwunt Sakat for the Respondents. 


The judgment of the Court was delivered by 


Brett J.—The present plaintiff respondent brought a suit 
to recover possession of land which, he said, he held from the 
tenant under an ijara for five years. He alleged that he had 
been dispossessed of this land by the malik defendants. The 
Court of first instance dismissed the suit, but, on appeal, the 
lower appellate Court has held that the plaintiff is entitled to 
recover possession of the land from the defendants and has 
given him a decree for recovery of possession with costs. The 
malik defendants have appealed, and, in support of the appeal, 
it has been contended that the lease by the tenant to the plaintiff 
was in contravention of his rights as a tenant, and that it 
amounted to an abandonment of that portion of the holding 
which he had leased to the plaintiff. In our opinion, this con- 
tention cannot be held to be sound. The lease was for a term 
of five years only, and that term had not expired on the date 
when the present suit was instituted. The law distinctly pro- 
vides that a raiyat has power to grant a sub-lease, though that 
power is restricted by section 85 ofthe Bengal Tenancy Act, 
to a term of nine years. In the present instance, the lease 
granted to the plaintiff has not yet run for that period. 
and, therefore, there is nothing in the provisions of sec- 
tion 85 of the Bengal Tenancy Act to justify a Court in 

(D (1908) 8 O, L. J $22. 10 0. W, N, 499. 
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holding that, in granting the lease to the plaintiff, the tenant 
acted in contravention of his rights under that Act. It has, 
however, been argued on behalf of the landlords that there is 
a term in the lease which provides that, if a certain sum be 
not paid to the lessor, then the lease will run on indefinitely. 
As to the validity of this term, having regard to the provisions 
of section 85 of the Bengal Tenancy Act, it is not necessary 
for us to express any opinion in the present case. But it will 
be for the malik defendants, if so advised, to take such action 
as they think the law justifies them in taking after the expiry 
of the nine years. A reference has been made to certain cases, 
one of which is that of Artshna Chandra Dutt Chowdhuri v. 
Miran Bajania (1),to support the view that, where a raiyat 
grants an usufructuary mortgage ofthe whole of his holding 
to another person and puts the mortgagee in possession, such 
a transaction amounts to an abandonment of the holding. 
This no doubt may be thecase; but the ruling in question 
has no applicability to the facts of the present case. Here the 
lease was not of the whole holding; neither did the lessor 
place the lessee in possession of the whole holding, nor did 
he do anything to justify the Court in arriving at the 
conclusion that the lessor intended to abandon the holding. 
In these circumstances, we hold that the lease granted to 
the plaintiff was a lease which the lessor was within his 
rights in granting and that the lower appellate Court was 
perfectly justified in giving to the lessee, the plaintiff, a decree 
to recover possession from the landlords who without any right 
had ejected him from the land. The result, therefore, is that we 
dismiss the appeal with costs, 


H. P. C. Appeal dismissed. 
(1) (1903) 100. W. N. 499. 


Before Mr. Fustice Mookerjee and Mr. Fustice Coxe. 
BANGA CHANDRA DHAR 


v. 
PUKAI BEPARI.* 
Privy Council—Leare to appeal — Decisions. oonourrent— Reasons for decisions 


divergent—Substantial Question qf law—Ore Procedure Code (Act V of 
1908), Sao. 110, 


Where the decrees are concurrent but the reasons for the decisions are 
divergent, leave to appeal to His Majesty in Council cannot be granted unless 


* Application No. 12 of 1910 for leave to appeal to His Majesty in 
Council, 
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the applicant shows that seme substantial question of law isinvolved in the 
appeal. . 
Tassaduq v, Kushi Ram 41) referred to, 
Application for leave to appeal to His Majesty in Council 
by the Plaintiffs. 


The facts, so far as it is necessary to statethem for the 
purposes of this report, are as follows. One Brojo Narain Dhur 
Biswas died about 1845, and his last surviving widow died 
onthe 6th June, 1902, The first plaintiff claimed to be the 
reversionary heir of Brojo Narain; the second plaintiff had 
purchased half the interest of his co-plaintiff. The various 
defendants represented purchasers, from the widows of Brojo 
Narain, of different properties. The plaintiffs instituted six suits 
for recovery of possession of these properties, on the allegation 
that the sales were without consideration and, at any rate, were 
without legal necessity. The defendants in all the suits denied 
that the first plaintiff was the reversionary heir. They also 
raised substantial pleas in respect of different properties. As 
regards one property, it was pleaded that it did not form part 
of the estate of Brojo Narain. The first Court decreed all the 
suits, except in respect of this last property which was not 
proved to be part of the estate of the deceased. Upon appeal 
to this Court, the judgment of the original Court was reversed, 
on the ground that the first plaintiff was not the reversionary 
heir. The plaintiffs then applied for leave to appeal to His 
Majesty in Council. As regards the property, which had been 
found by the first Court not to have been part of the estate of 
the deceased, the decrees were concurrent, though the grounds 
ofthe two decisions were different ; as regards the other pro- 
perties, the decrees were divergent. The properties, comprised 
in each suit, were valued at less than Rs. 10,000, but the aggre- 
gate value of all the properties was considerably in excess of 
that sum. Two questions, therefore, arose, namely, in respect 
of the suit in which the decrees were concurrent, was the appel- 
lant entitled to leave because the reasons for the decision were 
divergent: and as regards the suits in which the decrees were 
divergent, whether they could be consolidated for purposes of 
valuation. The former case was No. 1i2*'of 1910 and the latter, 
Nos. 4 to 9 of 1910. 

Babu Gunada Charan Sen for the Petitioner. 

Babu Mohendra Nath Roy for the Opposite Party. 


(1) (1903) I, L. R. 25 All, 109, L. R. 30 I. A, 35, - 
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The judgment of the Court was delivered by 


Mookerjee J.—in this case it has been argued by the 
learned vakil for the respondents that as the decree of this Court 
affirmed the decree ofthe Court below, under section 110 of 
the Code of Civil Procedure, it is necessary for the petitioners 


to establish thaf some substantial question of law is involved in | 


the appeal. The learned vakil for the petitioners has, in answer, 
contended that it is not necessary for him to show that any 
substantial question of law arises, because although the decree of 


the lower Court was affirmed by this Court, the reasons for the 


two decisions are entirely different. The Court of first instance 
' appears to have proceeded on the ground that the property in 
dispute did not belong to the reversionary heirs of the deceased ; 


this Court has.proceeded on the ground that the plaintiffs are 


not the heirs of the deceased. But although the reasons for the 
two judgments may be different, it cannot be disputed that the 


decree of this Court affirms that of the original Court, and: 


it is consequently necessary to show that some substantial 
question of law is involved in the appeal In support of 
this view, it is sufficient to refer to the case of Zassadug v. 
Kashi Ram (1), which must be taken to have overruled by 
implication Ashgar Reza v. Hyder Resa (2), in so far as the 
two decisions cannot be reconciled, 

The application must be refused with costs, because no, ques- 
tion of law arises so far as this property is concerned. We 
assess the hearing fee at three gold mohurs. 

A. T. M. . l Leave refused. 
(1) (1902) L. R. 30 I, A 36, I. L, B. 26 All, 109. 
(2) (1889) I. L, R. 16 Oalo, 287. 


Before Mr. 3 ustice Mookerjee and Mr. Justice Coxe. 
BANGA CHANDRA DHAR 
v. 
JAGAT KISHORE ACHARYYA CHOWDHURY.* 
Privy Qownoil—Leave to appeal— Consolidation for peowniarg calue—Ciril 
Procedure Qode ( Act-V-of 1908), O. 45, R. 4. 
Where the fundamental qaestion in the cases, which goes to the root of the 
“matter, 18 common to all the suits and the oases are tried together and decided 


by the same judgment, the suits will be consolidated for the purposes of peen- 
niary valaat‘on under Order 46, Rule 4 of the Code of Civil Procedure, though a 


* Applications Nos. 4to 9 of 1910 for leave to appeal to His Majesty in 
Oouncil, 
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substantial question of law arises in some of the suits only, and not in the 
others, 


Joogulkishore v. Jotendro Mohun Tagore (1) referred to, 
Applications by the Plaintiffs. 


The material facts are stated in the report of the last case 
(application No. 12 for leave to appeal to His Majesty in Council.) 


Babus Gobind Chunder Dey Roy and Gunada Charan Sen 
for the Petitioners. 

Babus Dwarka Nath Chuckerbutty and Satis Chunder Ghose 
for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—This is clearly a case governed by Order 45, 
Rule 4, of the Code of Civil Procedure of 1908. The fundamental 
question in the cases, which goes to the root of the matter, 
namely, whether the plaintiffs are the reversionary heirs of the 
last full owner is common to all the suits. It is further not 
disputed that the cases were tried together and decided by the 
same judgment. But it is suggested that because a substantial 
question of law arises in some of the suits, Rule 4 is not appli- 
cable. In our opinion, the case falls within the principle of the 
decision of this Court in the case of Foogulkishore v. Fotendro 
Mohun Tagore (1), which is in accord with Khajah Ashanuila v. 
Karoonamoyt (2), Byjnath v. Graham (3) and Deonarain v. Guni 
Singh (4), and has substantially been approved by the Legislature 
in Rule 4. For the purposes of pecuniary valuation, the cases 
must consequently be treated as consolidated. 


A certificate will therefore be granted. 


This order will also govern the applications for leave to 
appeal to His Majesty in Council Nos. 5 to y of 1910 in which 
certificates will also be granted. 


A. T. M. Leave granted. 


(1) (1852) I, L. R. 8 Oalo. 210, — (8) (1885).I. L, R. 11 Calo, 740, 
(3) (1879) 4 C. L, R. 126 (4) (1907) I. L. R 31 Calc, 400, 
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Before Mr. Justice Mookerjee and Mr. Fustice Caspersz. 
BENOY LAL ROY CHOWDHURY AND OTHERS 


v. 
KAMALAPATI BANERJEE AND ANOTHER.* 
Privy Cowncil— Leave to appeal—Subject matter of suit—Value— Foreclosure 
suit—Prinsipal sum secured less than Ha 10,000-—Civil Procedure Code 
( V of 1908 )9 Beo, 110. 

In a suit to enforce a mortgage security, where the prooeedings are entirely 
in rem and the mortgagor is not sought to be made personally liable, the 
value of the subject matter in dispnte is the amount claimed, when suoh 
amount falls short of the value of the mortgaged property, while it 1s the 
value of the mortgaged property when the amount due under the mortgage 
exceeds the value of the property. 


Application by the Plaintiffs. 


The material facts and arguments appear from the judgment. 
~- Babus Foges Chunder Roy and Brojo Lal Chuckerbutty for 
the Petitioners, 
Babus Dwarka Nath Mitter and Sib Chunder Palit for the 
Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an application for leave to appeal to 
His Majesty in Council against the decree of this Court in a 
suit for foreclosure of a mortgage security. The question in 
controversy is, whether the amount or value of the subject 
matter of the suit inthe Court of first instance was Rs. 10,000 
or upwards, and whether the amount or value of the subject 
matter in dispute on appeal to His Majesty in Council is the 
same gum or upwards. ` . 

The principal amount secured by the mortgage was Rs. 7,000. 
The suit was brought for the recovery of a sum far in excess of 
Rs. 10,000, but as the suit was for foreclosure aud there was no 
claim for a personal remedy against the mortgagor (which had 
been extinguished by limitation before the action was com- 
menced), the only substantial relief which. the plaintiffs could 
obtain in the suit as framed, was to recover possession ofthe 
property from the hands of the mortgagor. Under these circum- 
stances, the subject matter of the suit,in our opinion, was so 
much of the mortgaged property as the plaintiffs claimed to 
*foreclose. It is beyond controversy that in a suit to enforce a 
mortgage security, where the proceedings are entirely zm rem 


* Application No. 15 of 1910 for leave to appeal to His Majesty in 
Council, 
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and the mortgagor is not sought to be made personally liable, 
the value of the subject matter in dispute is the amount claimed, 
when such amount falls short of the value ofthe mortgaged 
property, while it is the value of the mortgaged property when 
the amount due under the mortgage exceeds the value of the 
property. If welook atthe substance of the matter, it is plain 
that in the former case, the subject of the suit $ not the pro- 
perty itself, but only the right to make it available for the 
realization of the debt, the amount of which determines the value, 
while in the latter case as the subject matter is merely the 
right to make the property available for the debt, so far as it 
will suffice, the value of the property becomes the determining 
factor; Fanki v. Badri (1), Kubair v. Atma (2),. Krishnama v. 
Srintvasha (3) and Phul Kumari v. Ghanshyam (4), where the dis- 
tinction mentioned was recognised by the Judicial Committee. 
But we must add that there is no force in the contention ofthe 
respondents that as Court-fees have to be paid onthe plaint 
according to the principal money secured, under section 7, 
clause 9 of the Court Fees Act,the amount of the principal 
determines the value of the subject matter for purposes of 
jurisdiction ; this view is negatived by section 8'of thé Suits 
Valuation Act, 1887. 

In the case before us, the respondents contend that the 
value of the property sought to be foreclosed is under Rs. 10,000 
and that consequently the case does not fall within section 110 
of the Code. In our opinion, if the value of the property is 
established to be less than Rs. 10,000, the appellants, upon the 
principles just explained, are not entitled to leave to appeal to 
His Majesty in Council. We are not prepared, however, upon 
the materials placed before us to hold that the value of the 
property is less than Rs. 10,000. No doubt, so far back as the 
12th March 1910, the respondents filed an affidavit in which it 
was stated that the value is less than Rs. 10,000, and the appel- 
lants have up to the present time omitted to put in an affidavit 
in answer ; but they explain that they misapprehended the true 
scope of section 110 of the Code, and did not consider it neces- 
sary to go into the question of value, because they were advised, 
erroneously as it now turns out, that ag the claim was valued at 
more than Rs. 10,000, in the Court of first instance, and also’ 


(1) (1880) I. L. R. 2 All, 698. (3) (1881) I. L. R. 4 Mad. 339, 
(2) (1888) I, L. B, 5 All, 882, (4) (1907) L L. B. 86 Calo, 202 P, O. 
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on appeal to this Court, they were entitled as of right to 
leave to appeal to His Majesty in Council against the decree of 
this Court which had substantially varied the decree of the 
original Court. This appears to us to be a reasonable explana- 
Although, therefore, we hold that the appellants are not 
entitled to leave to appeal unless they can establish that the 
value of the property sought to be foreclosed is Rs. 10,000 or 
upwards, we think they ought to have an opportunity to do so. 
We grant them two weeks time to putin an affidavit. The 
respondents will be at liberty to file a counter affidavit. 


tion. 


A. T. M. 


Before Mr. Fustice Mookerjee and Mr. Y ustice Casperss. 


MAHOMED MUSAJI SALEJI 
v. 
AHMED MUSAJI SALEJI.* 


Priry Council—Leare to appeal— Final order '—— Receiver, order appointing 

—Fit oase—Certificate—Ciril Procedure Code (Act V of 1908), Sec, 109, 

cls, (1) and (3), 

A ' final order ' within the meaning of olause (a) of section 109 of the Code 
of Civil Procedure of 1908, means an order which finally decides any matter 
directly at issue in the onse in respect of the rights of the parties, An order 
appointing a Receiver is not an order of this description. 

Beoretary of Stata v. British India Steam Navigation Company (1) followed. 

Bection 109, clause (e) of the Code of Civil Procedure of 1908 covers special 
cases, such, for example, as those in which the point in dispute is not measur- 
able by money, though it may be of great pnblic or private importance. To 
certify that case Js of that kind, though it is left entirely in the discretion of 


the Court, isa judicial process which cannot be performed without special ' 


exeroise of that discretion, evinced by a fitting certificate. 
Where the question in controversy was whether a Receiver should or should 
not be appointed in respect of the subject matter of the litigation, and the 


Courts took divergent views upon the matter, certificate ns to the fitness of the ^ 


case for appeal to His Majesty 1n Counoll was refused. 
Application for leave to appeal to His Majesty in Council. 


The material facts and arguments appear from the judgment. 

The Advocate- General (Mr. G. H. B. Kenrick, K.C.) and 
Mr. N. Sircar for the Petitioner. 

Messrs. Sinha, Chakravartt, B. C. Mitter and A. N. Chow- 
dhury for the Opposite Party. 


* Application No. 11 of J911 for leave to appeal to His Majesty in 
Council. 
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The judgment of the Court was delivered by 

Mookerjee 'J.—This is an application for leave to appeal 
to His Majesty in Council, from an order of the Court of appeal 
which has directed, in reversal of the order of the original Court, 
that a Receiver be appointed in respect of the subject-matter 
of an administration suit now pending inthis Court. There is 
no room for controversy that the order in question does not fall 
within clause (2) of section 109 of the Code of Civil Procedure, 
because it has been repeatedly held that a "final order,” within. 
the meaning of that clause means an order which finally decides 
any matter directly at issue in the case in respect of the rights 
of the parties, Secretary of State for India v. British India Steam 
Navigation Co. (1), and an order appointing a Receiver is plainly 
not an order of this description. Chundt Dutt Fha v. Pudmanund 
Singh Bahadur and others(z). The only question, therefore, 
which requires consideration is, whether leave should be granted 
under clause (c) of section 109 of the Code. In this connection 
thelearned Advocate-General has suggested that the terms of 
clause (c) of section 109 of the Code of 1908 are wider than those 
of clause (c) of section 595 of the Code of 1882. A reference to 
section 594, however, shows that no mention was made of “ orders" 
in clause(c) of section 595 by reason of the special definition. of 
the term “decree” contained in section 594. We must take it, 
therefore, that the law in this respect has not been altered by the 
new Code. We may, therefore, usefully refer to decisions under 
the Code of 1882, to determine whether we should certify the 
case before us to be a fit one for appeal to His Majesty in Council, 
although it is not one comprised within clauses (a) and (b) of that 
section. Now it was pointed out by Lord Hobhouse in the case 
of Banarasi Pershad v. Kast Krishna Narain (3), that the corres- 
ponding clause of the Code of 1882 was intended to cover special 
cases—such, for example, as those in which the point in dispute 
was not measurable by money, though it might be of great 
public or private importance. To certify that a case was of that 
kind, though it was left entirely in the discretion of the Court, 
was a judicial process which could not be performed without 
special exercise of that discretion, evinced by a fitting certificate. 


An illustration of a case dealt with under clause (c) of section 109- 


will'be found-in Bombay Burmah Tratling Corporation v. Dorabjt 
C. Shroff (4), where leave was grantei on the ground that the 
^ (1) (1911) 18 0. L, J. 90. (2) (1895) L L, R. 22 Cale. 028. 


(8) (1900) I. L. R. 28 1. A 13, L L R. 28 All, 237. 
(4) (1908) I. D. R. 27 Bom. 415. 


a 
Wi 
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question raised affected not merely the parties to the litigation OrviL, 
but all Companies formed under the Indian Companies Act. It 191. 
must be observed, however, that this Court always very sparingly Mahomed Müsajl 
exercised its powers under clause (c) of section 595 of the Code of Baleji 


DEC a v. 
1882. To take one example, it is well-known that in the case of Ahmed Musaji 


Moniram Koh(a v. Keri Kolitant(1),in which a question of Bale]. 
considerable difficulty and importance, affecting the Hindu com- Hookerjee, J, 
munity, was raised, leave was refused by this Court, and subse- a 
quently special leave was granted by Her Majesty in Council. 

The view we take as to the scope of section 109 clause (c) is also 

supported by the observations of the Judicial Committee in the 

case of Sadagopa Chartar v. Rama Rao (2); see also Clarke v. 

Brajendra Ktssore (3). We are not satisfied that any question of 

special importance arises in this case, such as would justify the 

grant of leave to appeal to His Majesty in Council under clause (c) 

of section 109. The question in controversy is, whether a 

Receiver should or should not be appointed in respect of the sub- 

ject-matter of the litigation. Two Courts have taken divergent 

views upon this matter. It has been suggested that the order of 

the Court of appeal is based upon circumstances not proved by 

the materials on the record, and further that it is not founded 

upon an examination of the merits of the case. We are however 

not concerned with the propriety or otherwise of the order " 

against which leave is sought ; it is sufficient to say that no 

special question arises, such as would justify an order under 

clause (c) of section 109 of the Code or under section 40 of the 

Letters Patent. We may add that, as was pointed out by the 

Judicial Committee in the case of Mott Chand v. Ganga Prashad 

Singh (4), there is nothing to prevent the {petitioner from apply- 

ing to His Majesty in Council for specialleave. The application 

is, therefore, refused with costs. 


Dutt and Ghosh.—Solicitors for the Petitioner. 
Dutt, Ghosh and Manuell and Agarwala for the Opposite 
Party. 
A. T. M. Leave refused. 
(1) (1880) I. L R. 5 Cale, 776. 
(2) (1907) L R. 34 I. A. 98, L L. B. 80 Mad 186 (188). 


(8) (1909) 13 0. W. N. 112%. H 
(4) (1901) L B, 29 T. A. 40, I. L. R. 24 All. 174. i 
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PRIVY COUNCIL. 


Present: Lord Macnaghten, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer AR. 


HANIF-UN-NISA AND ANOTHER 
v. 
FAIZ-UN-NISA (SINCE DECEASED, NOW REPRESENTED BY ABDUL 
SHAKUR KHAN AND ANOTHER), AND ANOTHER. 
[ON APPEAL FROM THE HicH COURT or JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, ‘ALLAHABAD. 


Evidenco— Exwtrinsio evidence—Doonment—Heridence admissible to show that a 
document purporting to ba a deed of sale ws in reality a deed of gift. 


Extrinsic evidence is admissible for the purpose of showing that a 
document, which purports to be, and on the face of it is, a deed of sale is in 


reality a deed of gift. 


Appeal against a judgment and decree of the High Court 
of Judicature for the North-Western Provinces at Allahabad, 
dated the 17th April, 1905, which reversed a judgment and 
decree of the Additional Subordinate Judge of Aligarh, dated 
the sth of November, 1902, who had dismissed the first respon- 
dent, Choudhrain Faiz-un-Nisa’s suit. 


The principal questions for determination on the present 
appeal were: firstly, whether a deed of sale, dated the 27th 
September, 1889, executed by the plaintiff-respondent, in 
favour of the appellants, Musammat Hanif-un-Nisa and Musam- 
mat Bashir-un-Nisa, and another, embodied a genuine transaction, 
or is merely a fictitious deed ; and, secondly, whether or not 
the appellants should be allowed to give parol evidence for the 
purpose ofshowing thatthe executant of the aforesaid deed, 
which purported to be, and was, a deed of sale on the face of it, 
did not intend to take the purchase money specified therein 
from the vendee. 

The facts of the case are sufficiently set out in the judgment - 
of Stanley C. J. in I. L. R. 27 All. 612 at page 613-14. i 

Mr. W. A. Ratkes, for the Appellants, submitted that the 
case of Balkishen Das v. Legge (1) was entirely a different case 
and did not apply to the facts ofthe case under appeal. The 
deed of the 27th September, 1889, was, as wasclear from the 


(1) (1899) L. B, 27 I. A. 88, 
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evidence on record, a deed of gift, because it conveyed the 
property for the consideration therein stated, and if the 
consideration was not paid, it proved that it was a deed of gift. 
The High Court was wrong in not considering the evidence, 
which was before it. 


Their Logdships stopped Mr. Raikes and called upon Mr. 
DeGruyther, K. C., to argue this point. 


Mr. DeGruyther, K. C., (Mr. B. Dube with him) for the 
respondents: It is conceded that the recital of the payment of 
the consideration money was not true. We are entitled to show 
that the consideration has not passed. It is a deed of sale on 
the face of it, and the consideration, if not paid, must be paid. 


[Mr. AMEER ALI: The contention is that it is a deed of gift 
in the guise of a deed of sale.] 


It is contended that the case comes within section 92 of the 
Indian Evidence Act (I of 1872), proviso (6), and that evidence 
is admissible to show that the plaintiff is estopped from setting 
up her alternative claim by her conduct. 


[Mr. AMEER ALI ; Are the defendants not entitled to show 
by the conduct of the plaintiff that the consideration was never 
intended to be paid ?] 


I concede that they are. One can show that the deed was 
not intended to operate at all, but cannot show that it is 
intended to operate in a different manner. There would have 
been no difficulty in this case but for the pleadings, whereby the 
plaintiff says that the deed was not intended to operate at all. 


[Mr. AMEER Att: The appellants’ case is that whether 
you call the document a deed of sale or adeed of gift, it was 
never intended that any consideration was to be paid. Are they 
not entitled to show that ?] 


The deed was never intended to be operative. 
Mr. Ratkes was not called upon to reply. 
The judgment of their Lordships was delivered by 


Lord Macnaghten.—Their Lordships think the decree 
appealed from cannot be sustained. They are of opinion that 
the proper course will be to remit the case to the High Court 
to be dealt with on the evidence, and they will humbly advise 
His Majesty accordingly. The costs of the further hearing’ will 
be costs in the cause. As the appellants have been successful 
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upon the point of law, they will have their costs ofthe appeal 
incurred in England. ^ 
Messrs. T. C. Summerhays and Son.—Solicitors for the 


Appellants. 

Messrs. Barrow, Rogers and Nevill—Solicitors for the 
Respondents. 
J M. P. Appeal allowed : case remanded. 


Present: Lord Macnaghten, Lord Mersey, Lord Robson, Str 
Arthur Wilson and Mr. Ameer Ali. 


DAMODAR NARAYAN CHOWDHRI AND OTHERS 
v. 
DALGLIESH AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WiLLIAM IN BENGAL] 


Bengal Tenancy Act (VIII of 1885), Sec. 5, sub-seo, 5, Beo, 45 and Seo 116— 
Proprietor's private land—Ovoupancy rights— Notice to quit—Presump- 
tion as to tenant's status—Case dealt with at the trial on admission cf 
Sact—Appeal Court gong behind such an admission. 


The plaintiffs brought the suit to recover possession of two areas of land 
one large and the other small As tothe larger area the defendant pleaded 
that he had acquired oocupanoy rights in ít, He, however, admitted at the 
trial that the smaller area was the proprietors’ private land, and the oase in 
respect thereof proceeded and was dealt with by the Subordinate Judge on 
that admission : 

Held, affirming the High Court that the larger area was not the pro- 
prietors’ private land, and that oooupancy rights had been acquired therein. 

Heid, also, reversing the High Court that the learned Judges of that Court 
erred in going behind the defendant's admission and re-opening the question 
whether the smaller area was the private land of the proprietors ; that the 
Subordinate Judge was right in holding that the smaller area was the pro- 
prietor’s private land within the meaning of section 116 of the Bengal Tenancy 
Aot, that therefore, under that section no occupancy rights could be acquired 
therein ; and that section 45 of the Bengal Tenancy Act, requiring notice to 
quit, had no application to the case. 

Held, further, that the presumption laid down ın section 5, sub-section 5, 
of the Bengal Tenancy Act applies to a case, where there is no finding of faot 
to exclude that presumption under the terms of the clause. 


Bengal Indigo Oompany v. Mohwnt Raghubwr Das (1) explained. 
Appeal from ajudgment and decree of the High Court at 


Calcutta (May 17th, 1905) reversing a judgment and decree of 
the Court of the Subordinate Judge of Mozufferpore (September 


18th, 1903), 


(1) (1896) L, B, 28 I, A, 158 at p. 166, I, L, R, 24 Calo, 272, 
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The Subordinate Judge decreed the appellants’ suit, but the 
High Court, on appeal, dismissed it. The suit was filed on the 
3oth November, 1901, in the Court of the first Subordinate 
Judge of Mozufferpore, and by it the appellants claimed to eject 
defendant No. 1, H. B. Dalgliesh, since deceased, whose'estate 
and interest were now represented by the respondents, from 
two parcels ofland, viz. (1) 156 bighas, 19 cottahs and 5 dhurs, 
and(2)25 bighas and 7 dhurs, in the village of Ballipura 
Parsram, and to recover certain compensation and mesne 
profits. 

The grounds.upon which the appellants based their claim 
were shortly as follows : 

That mouzah Ballipura Parsram was a Weridamenilo settled 
revenue paying estate of which their ancestors, and afterwards 
the appellants, were the proprietors of a half-share and that 
by a government batwara or partition in the year 1295 F 
certain defined portions were allotted to them. 

That 313 bighas, 18 cottahs, ro dhurs of land in the said 
village, which had originally been in the 4asht possession of the 
proprietors, were leased for stated periods with or without 
zurpeshgt, to the proprietors of the Kashowrie Indigo Concern, 
of which Bandhar was an out-factory, and in the e/aka of which 
the said lands were situate. 

That the said lands were in the-leases and other documents 
always treated as the zeratt or asht lands of the landlords, and 
the proprietors of the factory were never kaehikars of raiyats 
thereof. 

That the last lease of the appellants’ half share, f.e., of 156 
bighas, 19 cottahs and 5 dhurs, being parcel No. 1 above- 
mentioned, was dated 28th October, 1891, and was for aterm 
of fourteen years, up to the year 1308 F, fe, 1901 which 
had expired. 

That during the currency of the said lease, ‘cadastral 
survey by the Government was made of the said village, and 
the said Indigo Factory claimed that the said 313 bighas, 28 
cottahs and 10 dhurs was asht land, a contention which the 
appellants resisted. That the Assistant Settlement Officer 
decided on the 17th July, 1899, that the lands were not the 
factory’s kasht, but its ĝakasht. That thereafter, the appellants 
received a notice from the Settlement Officer alleging that the 
records of the proceedings had been lost, and, notwithstanding 
their objections on an application made by the said defendant, 
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H. B. Dalgliesh, who had been a co-owner of the said Kashowrie 
Indigo Concern, and who obtained in a partition the said 
Bandhar out-factory allotted to him as his share ; the cases were 
heard de novo, and on the 18th of April, 1900, the Settlement 
Officer ordered that the lands were to be entered as kast kaemi 
ofthe said defendant No. 1, and the record with the said entry 
was finally published on the 30th of November, 4900. 

That the said proceedings of the Settlement Officer were 
illegal and without jurisdiction and his decision wrong. 

That the appellants had also leased to the defendant No. 1 
25 bighas and 7 dhurs being parcel No. 2 abovementioned for 
a term of ro years up to the year 1308 F (1901) under a 
pottah, dated the roth of February, 1892, and the defendant 
never acquired any dash? right therein. 

That in the said pottahs of 28th October, 1891 and roth 
February, 1892, it was agreed that after the expiry of the terms 
whatever land remained under indigo in the beginning of 1309 F 
(1901) the lessee would pay compensation for and would give 
up possession after cutting the indigo. 

That in Assin, 1309 F (September-October, 1901) after 
the indigo was finaly cut the appellants demanded possession 
which the defendants refused. 

The defendant No. r filed a written statement on the 4th: 
February, 1902, in which he pleaded, inter alia, that the suit was 
not tenable without a legal noticeto quit being first served on him, 
that the land in question had been held by his predecessors in 
title and by him under kast or direct cultivation for over fifty 
years, and they had acquired a right of occupancy therein ; 
that as regards the 25 bighas and 7 dhursof land, being parcel 
No. 2, hedid not claim similar rights, but submitted his right 
to a legal notice to quit; and that the order of the Settlement 
Officer of the 18th of April, 1900, was final and binding. 

Among the issues settled were the following : 

(2) Is the suit maintainable for want of notice to quit ? 

(3) Are the lands in suit the zerait of the plaintiffs or their 
predecessors, and were they ever in ķaskt possession of the 
same ? 

(5) Are the plaintiffs entitled to £asZ/ possession or to 
mesne profits ? . 

(6) Is the order of the Settlement Officer ofthe 18th April, 
1900 illegal and invalid ? 

On the 18th September, 1903, the Subordinate Judge of 
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Mozufferpore held that notice to quit was not necessary, that 
in the true construction of the various leases the lands in suit 
formed the zerait of the appellants and that, therefore, the 
defendants could not acquire a right of occupancy therein, that 
some of the said lands were not zerait of the appellants, the 
Kashowrie Infigo Concern, and the defendant No. 1 had no 
interest in the said lands as raiyats, but were tenure-holders, 
and had, therefore, acquired no occupancy rights therein—and 
he made a decree in favour of the appellants for kasht possession 
of the said lands, for compensation and for mesne profits. 

The High Court held that upon the evidence the expression 
"zerait Ballipura" in the leases referred to‘the lands held as 
zerait by the factory, that there was no evidence to show that 
the lands were ever in the khas possession of the appellants or 
their ancestors, and it being an admitted fact that the proprietors 
of the factory have been in successive possession of the land for 
purposes of indigo cultivation since 1837, that the indigo zerait 
or lands in question do not come within the definition of a 
proprietor’s private land under section 120 of the Bengal 
Tenancy Act. Onthe issue as to whether the defendant No. 1 
was an occupancy raiyat of the said parcel No. 1 of 1 56 bighas, 
I9 cottahs and 5 dhurs, the High Court held that the leases 
under which the same had been held were not mere zurpesbgi 
leases, that Road Cess . Returns (Ez. Ex—E8) showed the 
appellants had themselves described the factory as cultivating 
raiyat, and that the long continued possession ofthe lands as 
zerait of the factory raised an irresistible conclusion that the 
defendant was a raiyat entitled to grow indigo etc. It was 
further held that the presumption arising under section 5 (5) 
of the Bengal T'enancy Act as to the defendants being a tenure- 
holder had been amply rebutted, and that under the circums- 
tances it was unnecessary to decide whether he was an 
occupancy raiyat ; that he was in any view araiyat of ten 
years’ standing and was holding over, and that he could not 
be ejected until his tenancy of the larger parcel had been 
determined by a notice to quit, which admittedly had not been 
done. That similarly with regard to the smaller area, no notice 
to quit had been given,’ and the defendant's tenancy had not 
been determined. In the result the appeal was allowed and the 
suit dismissed «with costs. 

. The appellants, thereupon, appealed to His Majesty in 
Council, : : : 
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P. 9. Mr. K. Brown, for the Appellants : Both parcels of land in 
1011. question are serast or khudkasht land of the appellants, and the 
Damodar Narayan respondents cannot acquire rights of occupancy in respect of 
: Ohowdhri them, and they being held under leases for.a term of years, the 
Dalgliesh, appellants are not required to give the respondents, who are 
= not raiyats, any notice to quit under section 45 of the Bengal 


Tenancy Act (VIII of 1885): Act VIII of 1885, section 116. 
The respondents have held possession of the lands not as 
raiyats, but as tenure-holders within the meaning of the Bengal 
Tenancy Act; with regard to the larger area the respondents 
must be presumed to be tenure-holders: Bengal Tenancy Act, 
section 5, clause 5, and Bengal Indigo Company wv. Mohunt 
Roghubur Das (1). Under the circumstances of this case and 
under the Bengal Tenancy Act, section 120, sub-section 2, this 
area is the seratt of the appellants. With regard to the smaller 
area the respondents have admitted that it was the zera:? of the 
appellants, and the High Court erred in going behind that 
admission. Further, the respondents are not entitled to retain 
possession contrary to the terms of the leases of the 28th 
October, 1901 and toth February, 1902. Reference was also made 
to the Cess Act (IX of 1880, B.C.) as amended by the Cess (Amend- 
ment) Act (II of 1881), section 4 for the definition of ‘ cultivating 
raiyat ’ and ‘tenure,’ section 41 (2), and section 42 (3). 

Mr. DeGruyther, K. C, and Mr. A. M. Dunne, for the' 
Respondents : The respondents had occupancy rights long before 
Act VIII of 1885 was passed and they cannot be ejected at all. 
Ifthey are not occupancy tenants, they are cultivating raiyats 
and cannot be ejected unless a notice under section 45 of Act 
VIII of 1885 is given before the institution of the suit. “The 
only test of raiyati interest isto see in what condition the land - 
was when the tenancy was created. If raiyats were already in 
possession of land when the interest was created, and the 
interest was aright not to the actual physical possession of the 
land, but to collect the rents from the raiyats, the interest is 
not raiyati. If, on the other hand, the land was jungle or 
uncultivated or unoccupied, and the tenant was let into physical 
possession oftheland, the interest would be raiyati, and the 
nature of that interest would not be altered by the fact. of the 
tenant subsequently subletting to  under-tenants" Durga 
Prasunno Ghose v. Kalidas Dutt (2) and Laidley v. Gour Gobind 
Sarkar (3). The original lessees-were raiyats in this sense and 


(1) (1896) L. R, 23 I. A. 158 at p. 166. (2 (1881) 9 O. L. R. 449, at p. 451, 
(3) (1885) I. L. B. 11 Gale, 501, at p. 506. 
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under the Bengal Tenancy Act, and the respondents, who claim P. 0, 
their title through them, cannot be ejected without a notice. 1911. 
There is no evidence to show that the land was ever cultivated Da ER 
E g : : modar Narayan 
by the landlord, and the first time when the lease was given in Chowdhri 
1891 after the passing of Act VIII of 1885, the landlord was not Dalgliesh, 


cultivating the"land himself. The land was not, therefore, the "eem 
private land of the landlord under section 120 of Act VIII 
of 1885. 

(Mr. AMEER ALI referred to Ram Khilawan Roy and others 
v. Samboo Roy and others (1)]. 

The respondents are not mortgagees, but they are raiyats, 
and as such have held the land fora number of years. The 
case of Bengal Indigo Company v. Mohunt Roghubur Das (2) 
has, therefore, no application to the circumstances of this case. 
The presumption under Act VIII of 1885, section 5 (5) with 
regard to the larger area that the respondents are tenure- 
holders is amply rebutted by the evidence, which establishes 
that they are raiyats. Reference was also made to the Bengal 
Tenancy Act, sections 5 (1), 25, 44 and 118; the Bengal Cess 
Act; Act X of 1859, sections 6 and 106 ; and at Glossary of 
Indian Terms, by Wilson, pages 565 and 567, for the meanings of 
the terms ‘ gerpeshgt’ and ' serait. 

Mr. Brown in reply, further referred to the Bengal Tenancy 
Act, sections 48 and 85, and Go£u/ Mandar v. Pudmanund 
Singh (3). 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—This is an appeal from a decision of February, 1. 
the High Court of Bengal, which reversed that of the Subordi- 
nate Judge of Tirhut. The suit was brought to recover 
possession of two areas of land, one containing 156 bighas and 

he fraction and the other 25 bighas anda fraction. The ground 
of the suit as to each plot was that the plaintiffs were the 
“proprietors of the land and the substantial defendant Dalgliesh 
had been their tenant, that the tenancy had expired, and that 
the plaintiffs were in law entitled to recover the land. The 
< “now respondents represent Dalgliesh. There is no doubt of 
the fact that the plaintiffs were proprietors as they alleged, and 
no doubt that Dalgliesh was their tenant, and no doubt that 
theleases under which Dalgliesh held had, according to their 
h terms, come toan end. The defence as to the larger plot of 
land was that Dalgliesh had acquired occupancy rights in the 


(1) (1898) 2 O. W. N. 758 (2) (1890) L, B. 23 I. A, 158, at p. 165, 
(8) (1902) L R. 29 I. A. 196, 
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land. There was a further defence, based upon section 45 of 
the Bengal Tenancy Act, to the effect that even if occupancy 
rights had not been gained, the claim must fail for want of the 
notice to quit prescribed by that section. As to the smaller area 
the defence was based upon the latter ofthe two grounds alone. 

The first Court held with respect to both properties that 
they were the proprietor's private lands within the meaning of 
section 116 of the Tenancy Act, and that therefore under that 
section no occupancy right could be acquired, aud that section 
45, requiring notice to quit, had no application to the case. 
The High Court on appeal took a different view as to each of 
the areas, holding that neither of them was private land under 
section 116, and dismissed the suit accordingly. 

The case stands quite differently with regard to the two 
areas. As to the larger of these, their Lordships deem it 
sufficient to say that, in their opinion, the learned Judges of the 
High Court have correctly apprehended the law applicable to 
the matter, and their Lordships see no ground for doubting the 
soundness of the conclusion of fact arrived at by the learned 
Judges, to the effect that the larger area was not the proprietor's 
private land, with the consequence that there was nothing in 
section 116 to preclude the acquisition by Dalgliesh of occupancy 
rights, and that such rights had accordingly been acquired. 

With regard, therefore, to this larger plot, their Lordships 
are of opinion that the present appeal cannot succeed. 

With reference to the smaller area, the case stands on a 


wholly different footing. It appears from the judgment ‘of: the / 


Subordinate Judge that at the trial before him fit {was admitted - 


that those lands were the private lands of the proprietor, and. ' 


that the case proceeded and was dealt with on the footing of 
that admission. Their Lordships are of opinion that as to this 
part of the case the learned Judges of the High Court were in 
error in going behind that admission and reopening the 
question whether that smaller area was the private land of the 
proprietor. 

In the course of the fargument stress was laid upon the 
case of Bengal Indigo Combany v. Mohunt Roghubur Das (1), 
the ruling relied upon being that on page 166. Their Lordships , 
think that case has no bearing on the present. In that” case” 
what was ruled was that the presumption laid down in section 5, 
sub-section 5 ofthe Bengal Tenancy Act applied, there being 


(1) (1896) L. R. 28 T.A. 158. 
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no finding of fact to exclude.that presumption under the terms Peg. 

of the clause. In the present case there is sucha finding, and 1911, 

their Lordships see no reason to question it. Damodar Narsyan- 
The result, in their Lordships’ opinion, is that this appeal Obowdhri 

should be disallowed so far as relates to the larger of the two Dalgliesh, p 


areas, but that so far as it affects the smaller area, the judgment 
and decree of the High Court should be set aside and those of 
the Subordinate Judge restored, and their Lordships.’ will 
humbly advise His Majesty accordingly. 

With regard to costs, inasmuch as each party has succeeded 
in part and failed in part, there will be no order either here 
or below. 

Messrs. Watkins and Hunter.—Solicitors for the Appellants. < 

Messrs. T. L. Wee & Co.—Solicitors for the Respondents. 


— 
Sir Arthur Wilson, 





) M. P. i | i Appeal allowed in part. 


PRESENT : . Lord Macnaghten, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Ali. 


THAKUR UMRAO SINGH AND ANOTHER ; 3d 


d 1911. 
THAKUR LACHMAN SINGH. AND ANOTHER. ga 
. JAebruary, 1517 $ 28 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER - — 
or OUDH.] 


Docwment— Construction — Whether an instrument is testatmentary or non-testa- 

!oComentargy— Indian Registration Act (ITI of 1877), Seo. 17 — Effect of non- 
registration — Praoctice—Inconsistent views on the question in the Courts 
below, 


A document, which is plainly intended to be operative immediately and to 
be final and irrevocable is a-non-testamentary instrument. 

Held, accordingly, that the document, dated the 23rd of May, 1884, in this 
oase, wasa non-testamentary instrument ; and that it waga family arrange- 
ment and was void as regards immovable property because it was not regis- 
tered as required by the Indian Registration Act, section 17. 

Held, also that theif Lordships were not precluded from corsidéring the 
real question in the case, viz, whether the document was a testamentary ora 
non-testamentary instrument—by the oonfliciting views presented on une 
question in the Courts below by the party raising it, 

Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh, dated the 19th August, 1907, 
* which reversed a judgment and decree of the Court. of the 
Subordinate Judge of Sitapur, dated the 8th September, 1906. 
The material facts of the case are stated in the judgment of 
their Lordships. - 
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P. 0. Mr. DeGruyther, K. C. (Mr. S. A, Kyffin, with him) for 
1911. the Appellants : If Kalka Bakhsh had died intestate, the 
TA AE respondents would succeed under Act I of 1869, section 23. But 
Thakur Umrao Singh P 
v, we contend that the document, dated the 9th January, 1862, is 
Thakur Lach: , : i 
Singh. ^ a Will, as held by the Courts in India. 


vem [Sir Robert Finlay, K.C. Both Courts have held that is a 
Will, and I cannot contend that it is not a Will ig law.] 

There was enmity between Kalka Bakhsh and Pirthipal. 
The latter was charged under sections 352, 448 and 506 of the 
Indian Penal Code. The document, dated the 23rd May, 1884, 
was a compromise. The evidence shows that there was no inten- 
tion on the part of Kalka Bakhsh to make a Will. That deed 
was not intended at the time of its execution to operate as.a 
Will. It was not revocable and operated at once. Its effect was 
not postponed. It is not, therefore,a Will: Jn the Goods of 
Robinson (1). 

[Sir Robert Finlay K.C., referred to the plaint and con- 
tended that the point was not open.] 

The plaintiffs said that it was a Will and the defendants said 
that it was not. 

[Sir Robert Finlay, K.C. No issue was raised.] 

The plaintiffs are not bound by an admission of a point of 
law, nor are they precluded from asserting the contrary, in order 
to obtain the relief to which, upon a true legal construction of 
the document, they may appear to be entitled: Zagore v. 
Tagore (2). It is submitted that itis not a Will. But if it is 
held that it is a valid Will, the respondents are entitled to 
succeed, because they would take the share of their father under 
the Indian Succession Act, section 96, which applies to this case 
under the Oudh Estates Act (I of 1869), section 19. 

If itis an agreement, it ought to have been registered and 
asit was not registered within 4 months from the date of its 
execution, it cannot affect the immovable property : the Indian 
Registration Act, sections 17, 23 and 49. As an agreement it is 
clearly invalid. Under the ordinary Hindu law, the device to 
Pirthipal would lapse on his death, and it is only under the 
Indian Succession Act that his sons would take his share. 

'Pirthipal had no claim on Kalka, from whom the document 
was extorted by coercion. There was nogonsideration for it. The 
circumstances here constitute undue influence and the document,’ 
if held to be a Will, is invalid. For what is undue influence, see 


Hall v. Hall (3). 


(1) (1867) L. B, 1 P. and D. 384. (2) (1872) 9 B, L. R, 877 P, C. 
(8) (1868) L, B, 1 P. & D, 481, 


E: 
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Sir Robert Finlay K.C., and Mr. Ross, for the Respondents : A 


The instrument, dated the23rd of May, 1884, was acknowledged 1911, 
before the Deputy Commissioner as an award, and was not Phakyr Umrao Singh 
obtained under undue pressure or influence: Thakur Ishri FEE eae 
Singh v. Baldeo Singh (1). ' — Bingh. 
The point that it is void as far as it affects the immovable pro- zu 
perty for want*of registration as required by the Indian Registra- 
tion Act, section .17, was not raised in the Courts below, and is 
not now open to the appellants. 
Thesuit of Pirthipalin 1886, was instituted to enforce the 
part of the document relating to maintenance, and his suit was 
dismissed on the ground that it is not enforceable as it was execu- 
ted without consideration. The Indian Contract Act, section 25. 
The portion of the instrument relating to testamentary dis- 
position was not under consideration in that suit. —— 
Kalka Bakhsh could have revoked the testamentary.part of 
it under the Indian Succession Act, section 57, which isapplicable 
in this case by virtue of the Oudh Estates Act, section 19. 
The document is not a contract, but a Will. It complies 
with the definition of a “ Will" as defined by the Oudh Estates 
Act, section 2. It has all the characteristics of a Will: Thakur 
Ishri Singh v. Baldeo Singh (1) and Musammat Lali x. Murli 
Dhar (2). 
It isset up asa Will and has been treated as a Will by the 
appellants, who cannot now contend that it is not a Will. In 
Tagore v. Tagore (3) relied upon the question under consideration 
was one of pure law. If the question here were purely a question 
oflaw, the point would be open. Butthe question here is not 
one of pure law, and the point is not open. 
[Logp Rosson :—What evidence could be given ? | 
Str Robert Finlay, K.C. : I am not in a position to say. But 
raising the point here for the first time deprives the parties of any 
opportunity of giving such evidence as they might desire to give. 
'This ground is not taken as one of the grounds of appeal to the 
Privy Council. 
{Lorp MACNAGHTEN :— All the circumstances are here.] 
If there is any possibility of giving any evidence on a point, 
it should not be allowed to be raised here. 
[Lorn MacNaaHTEN :—The real question is whether the 
instrument is a testament.] 


(2) (1884) L. B. 11 L A. 185, at pp. [48 and 144. 
(3) (1908) L. B, 83 I. A. 97, (8) (1873) 9 B, L, B. 87f. ; 
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“It is Submitted that it is a testament. ` 
Mr. DeGruyther, K.C., in reply, further palered to the 
Indian Registration Act, section 18. 4 


The judgment of their Lordships was delivered by 


Lord Macnaghtoen.—This is an appeal from a decree of the 
Court of the Judicial Commissioner of Oudh reversipg the decision 
of the Subordinate Judge of Sitapur. 

The dispute between the parties relates to the right of 
succession to one-third of the estate of Ramkote, of which a Hindu 
gentleman named Kalka Bakhsh Singh was the last owner. 

In the course of the discussion before this Board the contro- 


yersy was reduced to two questions, and two questions onl y— 


(1) Wasa certain document executed by Kalka Bakhsh on 


the 23rd of May 1884 a testamentary ora non-testamentary 
instrument’? 


(2) Is that question now open having regard to the course 
of the proceedings in the Courts below ? 
| — After the confiscation of Oudh the second Summary Settle- 
ment.of the Ramkote estate was made with Kalka Bakhsh. He 


obtained a sanad from the Government. His name was entered 


in lists 1, 4 and 6, prepared under the provisions of section 8 of 
Act I of 1869. And he remained absolute owner of the property 
until his.death. 

s Kalka Bakhsh died on the 14th Ode 1893. He had three 
sons, Umrao Singh, Pirthipal Singh and Baldeo Bakhsh. Pirthipal 
Singh died in his father'slifetime, leaving two sons, who were 
defendants in the suit and are the respondents to this appeal. 

On the 9th of January 1862 Kalka Bakhsh in compliance with 
the directions issued by the Government, declared that his wish 
was that ‘after his death his estate should continue in his family 
undivided, in accordance with the custom of Rajgaddi, and that 


the younger brothers should be entitled to maintenance. 


It is not disputed that this declaration was a valid testament- 
ary disposition by Kalka Bakhsh of his estate in favour of his 
eldest son, 


Kalka Bakhsh d his second son Pirthipal Singh were on 


bad terms, so much so, that Pirthipal Singh threatened personal 


violence to his father, and Kalka Bakhsh commenced criminal 
proceedings against his son. The quarrel, however, was for the ` 
time composed by the intervention of two friends of the family, 
Jote Singh of Bihat and Ratan Singh of Rojah. At their instance 


Sa 
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the following document was drawn up and signed by Kalka 
Bakhsh in their presence on the 23rd of May 1884 :— 

“This sanad is executed by me, Thakur Kalka Bakhsh 
talukdar of Ramkote. For Pirthipal Singh, who is my son, I fix 
Rs, 300 annually, so that he may maintain himself. Besides this, 
whatever I may give I will give equally to the three sons, except 
provisions, whith they may take from my godown (kothar) He 
may take 6 anuas in kharif (crop) and 10 annas in rabi (crop) out 
of my treasury (tahwil. The marriage and gauna expenses of 
the sons and daughters shall bs borne by me. After me the 
three sons are to divide the property, moveable and immoveable. 
This has been settled through the mediation of Thakur Jote 
Singh of Bihat and Thakur Ratan Singh of Rojah." 

Kalka Bakhsh, though he executed the document without 
demur, did not comply with its terms, if, indeed, he ever meant 
todoso. Ia February 1886 Pirthipal Singh, who apparently 
was then in destitution, brought a suit to recover arrears of main- 
tenance and a sum of money equal to an amount alleged to have 
been given by Kalka Bakhsh to his youngest son Baldeo Bakhsh. 
The suit, which was founded on the instrument of May 1884, 
was dismissed by the Subordinate Judge, and the dismissal was 
affirmed on appeal, except as regards arrears of maintenance then 
due, amounting to Rs. 412-8. 

In May 1892 Kalka Bakhsh brought a suit for cancellation of 
the instrument of May 1884. Pirthipal, however, died in Novem- 
ber 1892, before the suit could be heard, and it was consequently 
withdrawn. 

After Kalka Bakhsh’s death thes s was the usual quarrel as to 
registration in the Revenue records. On the 14th of May 1894 
the Deputy Commissioner of Sitapur, without pronouncing any 
opinion,on the questions in dispute, made an order directing the 
entry of one-third of the estate in the name of Umrao Singh, 
one-third in the name of Baldeo Bakhsh and the remaining third 
in the names of Pirthipal's two sons. 

Umrao Singh then transferred his interest in the estate to 
his brother Baldeo Bakhsh, and they brought this suit as co-plain- 
tiffs to recover the one-third of the estate entered i in the names of 
the sons of Pirthipal Singh. They relied mainly on a Will 


‘alleged to have been éxecuted on the 4th of October 1893, 


up to which date, as they contended the testamentary instru- 
ment of the gth of January 1862 was in force. They asserted 
too that the instrument of the 23rd of May 1884 was obtained 
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from Kalka Bakhsh by undue influence, and was wholly in- 
operative. 

The Subordinate Judge gave effectto the plaintiff's claim 
except so far asit was founded on the alleged Will of October 
1893. He decided against them on the issue as to the validity 
of that document, stating that the execution thereof “ was not 
very clear to his mind." The decree was made without costs. 

On appeal the Judicial Commissioners affirmed the findings 
of the Subordinate Judge in regard to the Will of 1862 and the 
alleged Will of 1893. But as regards the instrument of 1884 they 
held that its execution was not procured by undue influence, and 
that it operated asa valid devise to Pirthipal Singh, the benefit 
of which passed on his death to his two sons. In the result they 
reversed the decree of the Subordinate Judge and dismissed the 
suit with costs. 

Their Lordships agree with the Court of the Judicial Com- 
missioner in thinking that the instrument of 1884 was not pro- 
cured by undue influence. Indeed, there seems to be no ground 
whatever for such a suggestion. On the other hand, it seems 
clear that that document isa non-testamentary instrument. It 
was a family arrangement arrived at by the mediation or arbitra- 
tion of two gentlemen, who were old friends of the family, and 
interested in maintaining its honour. It was plainly intended to 
be operative immediately, and to be final and irrevocable, It 


` fails of effect simply because it was not registered, as required by 


the Registration Act, III of 1877, section 17. It is therefore void 
as regards immovable property. 

As regards the second question their Lordships must hold 
that they are not precluded by what took place in the Courts 
below from considering and determining the real question in the 
case, Inthe Courts below neither party pursued a consistent 
course. As long as the question of the validity of the alleged 
Will of the 4th of October 1893 was undetermined the appellants 
contended that the instrument of May 1884 was testamentary, while 
the defendants contended that it was a settlement and nota 
Will. As soon as the alleged Will of 1893 was successfully impeached, 
the defendant maintained that the instrument of 1884 was a Will 
and not a settlement, and the appellants, changed their attitude, 
Their Lordships think that, notwithstanding theconflicting views 
presented by the appellants in the Courts below, they are bound 
to give effect to the real character of the instrument. At the 
same time they consider that the appellants, though successful 
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in the result, ought not to be allowed costs on this appeal or any P. 6. 
costs in the Courts below.. 1911. 

Their Lordships will therefore humbly advise His Majesty Thakar Umrao Singh 
that the appeal ought to be allowed and the decree of the 
Subordinate Judge restored, and that any costs paid under the 
order of the Court of the Judicial Commissioner must be returned. us papa 
There will be go costs of the appeal. $ — 

Messis. T. L. Wilson & Co.—Solicitors for the Appellants. 

Messrs. Young, Fackson, Beard and King.—Solicitors for the 
Respondents. 


J-M. P. Appeal allowed. 


Thakur “adhan 
Bingh. 


Present: Lord Macnaghten, Lord Mersey, Lord Robson, Sir 
Arthur Wilson and Mr. Ameer Ali. 


SHEIKH MAHOMED JAN P, 0. 
v. aso, 
MUNSHI BISHUN SINGH AND OTHERS, - =. Pe 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT ain an d 
WinLiAM IN BENGAL] HM: 
February, 28, 


Contraot — Revenue Bale — Appropriation — Hecene Sale Law ( Aot XI of 1858), 
Seos, 25, 27, 28, 29 and 30— Sale without jurisdiotion— Arrears of Hecenue 
—Payment and receipt of revenue for a particular hist —Subsequent altora- 
tion of the appropriation by the revenue authoritics—Indian Contract 
Aot (1X of 1872), Sec, 59. 


When money has been paid to satisfy a partioular account, and received 

for and appropriated to that account, it is not in the power of one of the 
parties to the transaction, without the assent of the other to vary the effect of 
the transaction by altering the appropriation in which both originally 
ooncurred, 
. Where the appellant, from whom land revenue was due for two kista, paid 
in certain amount to the Treasury, appropriating that payment in the doou- 
ment which accompanied the payment to the Government to the later kist, 
and the payment was received and accepted on that account : 

Held, that no arrears in respect of the later kist were due and the sale 
was without jurisdiction. 

Quaere: Whether the provisions of the Indian Oontract Act relating to 
the appropriation of payments might have had a bearing upon the case, if the 
parties had not by their own aotions placed the matter beyond doubt, 

Appeal from a judgment and decree of the High Court of 


- Judicature at Fort William in Bengal, dated the 6th of July, 


1906, which reversed a judgment and decree of the first Court 
of the Subordinate Judge of Chapra, dated the 16th August, 


1904. 
The plaintiff appellant brought the present suit for setting 
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aside a revenue sale held on the 26th March, 1902, for alleged 
default of-Government revenue under the provisions of the sales. 
ofland for Arrears of Revenue Act. The principal question for 
determination on the present appeal related to the validity of 
the said sale, 

The facts are fully stated in the TU it Pratt and 
Gupta JJ., reported in I. L. R. 33 Calc. 1193. e 

Mr. -DeGruyther, K. C., and Mr. F. M. Parikh, for the 
Appellant : The appellant on the 17th September, 1901, paid 
the arrears and applied for the purchase of the property in suit. 
He was declared purchaser on the 16th November, rigor, and 
there being no appeal, the sale became final and conclusive on 
the 15th January, 1902. The sale certificate was given to him 
on the 8th February, 1902, on which date he became liable to 
pay the revenue in respect of the September, 190r, and January, 
1902, kists, which had become payable in the meantime: The 
Bengal Land Revenue Sales Law (Act XI of 1859), sections 
27, 28, 29 and 30; and Act XI of 1859, section 25, as amended 
by Act VII of 1868, section 2 (Bengal). The last day of payment 
ofthe revenue so becoming due was the 28th March, 1902: 
Act XI of 1859, sections 2 and 3; and the Board's Revenue 
Manual, page 97. The property was not in arrearon the 26th 
March, 1902, which is the date of the sale. There was no 
jurisdiction to sell it on that date, and the sale is, therefore void : 
Balkishen Das v. Simpson (1). The reason why a purchaser is 
not made liable for the revenue of kists becoming payable 
before a sale certificate is given to him is that ifthe sale is set 
aside, there is. no provision whereby he can recover any revenue 
paid by him before that date. 

The appellant, though not liable, paid Rs. 73 on account of 
the January kist, 1902. It was accepted by the authorities on 
account of that kist and appropriated to it. They cannot alter 
that appropriation at a subsequent date without the consent of 
the appellant. This principle is also embodied in the Indian 
Contract Act (IX of 1872), section 59, Onthis ground also the 
property was not in arrears on the date of the sale. The 
decision in this case was not followed by another Bench of the 
High Court in Fogendra Mohan Sen v. Uma Nath Guha (2) 
and Nandan Misser v. Harakh Narain (n). 

Reference was also made to Act XI of 1859, sections 6, 7 


(1) (1898) L. R., 26 L A. 151, (3) (1908) I. L. B, 35 Calc, 686. 
(3) (1910) 11 O. L. J, 266, 14 0. W. N. 607, 
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10, I3, 14, 17, 18 and 55; The Board's Revenue Manual, page 
13; The Board's Tauzi Manual, page 31, and Babu Dheput Sing 
v. Mothooranath Fah (1). 

Mr. B. Dube, for the Respondents : The grounds now raised 
were not raised before the Commissioner and caunot now be 
entertained : Act XI of 1859, section 33 ; and Raja Gobind Lal 
Roy v. Ramjanam Misser (2). Under sections 28 and 30 of 
Act XI of 1839, the appellant's liability to pay the September, 
1901, kist and the January, 1902, kist arose on the 8th June, 
1901: Sham Kumari v. Raja Rameswar Singh Bahadur (3). 
He was liable for the revenue of those kists as and when they 
became due, Both Courts have held that the Treasury authorities 
in appropriating Rs. 73 as they did, were acting in accordance 
with the practice of the revenue authorities in force in dealing 
with such cases. 

[Lorp Mrrsey: There is no evidence on record of any such 
practice.] 

Under the Act, there is absolute liability to pay the Govern- 
ment revenue, and the sale is valid, there being arrears. It is not 
necessary to show that the sale should take place in respect of 
arrears of a particular kist. The property bere was in arrears 
on the date of the sale, which is therefore valid. Reference 
was also made to Act XI of 1859, sections 3, 6 and 54; 
Act VII of 1868 (B. C.), section 2 ; and the Board's Tauzi Manual 
page 31. 

Mr. DeGruyther K.C. and Mr. Y. M. Parikh were not called 
upon to reply. 

The judgment of their Lordships was delivered by 


Sir Arthur Wilson,—This is an appeal from a decision of 
the High Court, Calcutta, overruling that of the Subordinate 
Judge of Chapra. The object of the suit, as brought by the 
plaintiff and now appellant, was to set aside a revenue sale, and 
to recover possession of the property sold. The defendants 
were the purchaser and others who derived title from him. In 
the first Court the decision was in favour of the ER upon 
grounds which it is unnecessary now to examine. 

From that decision there was an appeal to the High Court, 
and that Court toverruled the decision of the first Court. 
Various grounds were urged on the one side and on the other, 
'on the argument ofthat appeal, all of which were dealt with 


(1) (1804) W. R. Gap 278. (2) (1808) L. R, 20 I, A. 166. 
(8) 1904) L. R. 811. A, 176 (180 and 187.) 
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by the learned Judges in their judgment, but of all those 
grounds, there is only one which it appears to their Lordships 
necessary now to consider. 

The facts, so far as it is necessary to examine them at the 
present stage, can be shortly stated. The property in question 
is an mali kalam, forming part of the mahal Bhawaspur. That 
property was put up for sale by the Collector of Chapra on the 
16th September 1901, in respect of arrears of revenue, but as no 
bidder offered, the Collector stopped the sale, and declared that . 
the whole estate would be put up to sale at a later date, acting 
under section 14 of the Revenue Sale Law (Act XI of 189). 

On the 17th September 19or, the plaintiff (as permitted by 
section I4 already referred to) paid the arrears due, and was 
declared the purchaser of the #jmali kalam. He did not, however, 
receive his sale certificate until the 8th February 1902. In 
the meantime, between the sale and the sale certificate, kists of 
revenue became payable in respect of the property in September 
1901 and in January 1902. 

On the 13th January 1902 the purchaser, the plaintiff 
appellant, paid into the "Treasury a sum of Rs. 73, appropriating 
that payment in the document which accompanied the payment 
to the Government to the January kist, and the payment was 
received and accepted on that account. Subsequently, however, 
the officers of the Treasury appropriated the sum paid, in the 
first place to the satisfaction of the September 1901 kist, and 
then, as far as the money would go, towards the January 1902 
kist, the result being, according to this method of accounting, 
to leave a sum of Rs. 16-12-2, still due in respect of the 
January kist. 

Subsequently, on the 26th March 1902, the Collector put up 
the property for sale in respect of the amount so appearing due 
of the January kist. 

The only point which their Lordships think it necessary to 
dispose of on the present appeal is, whether the amount of the 
January kist in respect of which the sale was made was really 
due at the time of the sale, and whether therefore there was any 
legal power to sell. | 

Much was said in the argument about the bearing upon the 
present case of certain provisions of the Contract Act, relating 
to’ the appropriation of payments, Those enactments might’ 
perhaps have had a bearing upon the case, if the parties had 
not by their own actions placed the matter beyond doubt. 
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The money in question in he present case was expressly paid 
to satisfy the January kist, andit was received and acknowledged 
on that account. It requires no statutory provision to show 
that when money has been so paid and received and appro- 
priated, it is not in the power of one of the parties to the 
transaction, without the assent of the other, to vary the effect 
of the transaction by altering the appropriation in which both 
originally concurred. 

For these reasons their Lordships are of opinion that no 
arrears in respect of the January kist were due at the date of 
the sale, and that therefore the sale was without jurisdiction. 
Accordingly they will humbly advise His Majesty that the 
judgment and decree of the High Court should be set aside and 
that of the Subordinate Judge restored, with costs in both 
Courts. 7 

The respondents will pay the costs of this appeal. 

Mr. Edward Dalgados.—Solicitor for the Appellant. 

Messrs. Barrow, Rogers and Nevill.—Solicitors for the Res- 
pondents. 

J. M. P. Appeal allowea, 





Present: Lord Macnaghten, Lord Robson and 
Sir Arthur Wilson. 


NITYAMANI DASI AND OTHERS 
vU. 
MADHU SUDAN SEN AND ANOTHER. 
Ex parte NITYAMONI DASI AND OTHERS. 


[ON APPEAL FROM THE HieH Court or JuDICATURE AT FORT 
i WiLLIAM IN BENGAL.] 
Execution, stay of —1High Court, power of—4Appeal admitted by special leave, 

The High Oourt has power to stay execution, notwithstanding that the 
appeal has been admitted by special leave of His Majesty in Council, 

This was a petition of the appellants praying for a reversal 
ofan order by the Higb Court (December 12th, 1910), and for 
a direction to the High' Court to deal with the application 
made to it. - 

The petitioners in their petition stated that they 

' obtained special leave to appeal to His Majesty in Council 
on July igth, 1910, against a judgment and decree of the 
High Court at Calcutta, dated the 11th December 1908, which 
affirmed, with some modifications, a decree of the Subordinate 
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Judge of the 24-Parganahs, dated the 29th December, 1906 ; that 
His Majesty’s Order in Council granting special leave to appeal 
was filed in the High Court on the 25th November, 1910 ; that 
thesuit giving riseto the appeal was brought by one of the 
respondents (Madhu Sudan Sen) against them (petitioners) for 
the recovery of possession, among other properties, of one-seventh 
share in No. 116, Cotton Street, with mesne profits ; that the 
respondent decree-holder executed his decree for mesne profits, 
and also executed the decree of the High Court now under appeal 
in so far as the same allowed him recovery and possession of some 
of the properties in suit ; that on the 25th February, 1910, the 
decree-holder took out execution in respect of the balance of his 
decree for mesne profits against four of the petitioners, who were, 
called upon to show cause why the decree should not be executed ; 
that the petitioners applied to the High Court to stay execution 
pending the decision ofthe appeal to His Majesty in Council on 
such terms as to security as to the High Court might seem fit ; 
that on the 12th December, 1910, the High Court made an order 
in which the learned Judges (Jenkins C. J. and Chatterjee J.) 
who heard the application, observed that it was contended that ~ 
the High Court had no power to grant any stay in an appeal to 

His Majesty in Council, except under the terms of Rule 13, 

Order 45, of the Code of Civil Procedure (Act V of 1908) ; and 

that after referring to three decisions of the High Courts in India 

bearing on the matter, the learned Judges, who made the order, 

proceeded as follows : 

“We are bound by the decision in Zega Singh v. Bichitra 
Singh (1). At the same time, I would point out that the decision 
in‘that case, though alluding to certain changes of language in the 
new Code of 1908, omitted to notice the change which waa 
intended to amplify the powers of the Court pending an appeal.’ 

* In section 608 of the Code of 1882, the powers pending an 
appeal was vested in the ‘ Court admitting the appeal,’ so that 
when the appeal had been admitted by special leave from the 
‘Judicial Committee, this Court could not be regarded as coming 
within that description. In Order XLV, Rule 13, the words 
t admitting the appeal’ have been omitted, and, as is well-known, 
designedly omitted, for the purpose I have indicated. 

“The inconvenience of this limitation of the High Court's ` 
jurisdiction was felt by their Lordships of the Judicial Committee 
in the case of Mokesk Chunder Dhal v. Satrughan Dhal (2) and 


^ (1) (1909) 10 0, L. J. 826. (2) (1899) I L. E. 27 Onlo, 4, 
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the inconvenience becomes abundantly apparent inthis particular 
application. However, as I have said, we are bound by the deci- 
sion and cannot refuse to follow it.” | 

"The applicants before us have indicated that if by reason 
of the previous decisions we are unable to grant this application, 
a similar application will be made to the Privy Council, who will 
thus have an opportunity of expressing an opinion as to whether 
or not the High Court has the power indicated in Rule 13, 
pending an appeal admitted by the Judicial Committee, and not 
by this Court. I may point out thatin all other respects the 
provisions now reproduced in Order XLV have always been 
applied without question to an appeal admitted by special leave. 

“The respondents in this case in view of the applicant's 
expressing their determination to apply to the Privy Council have 
given undertaking notto proceed with personal execution for 
three months from this date." 

Mr. G. E. A. Ross for the Petitioners : It is apparent from 
the observations of the High Court that it considers that it has 
jurisdiction to deal with the application under the new Code of 
Civil Procedure (Act V of 1908), and is prepared to entertain 
it, on receiving directions inthe matter from a higher tribunal, 
Reference was made to the Code of Civil Procedure (Act XIV of 
1882), section 608 ; the Code of Civil Procedure (Act V of 1908), 
Order 45, Rule 13 ; and Mokesh Chandra Dhal v. Satrughan 
Dhal (1). 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—Their Lordships are of opinion that 
the High Court has power to stay execution, notwithstanding 
that the appeal, as in this case, has been admitted by special leave 
of His Majesty in Council. Their Lordships venture to add that 
the learned Judges of the High Court are in a much better posi- 
tion than the members of this Board to determine in any parti- 
cular case whether execution ought to be stayed, and if so upon 
what terms and conditions and to what extent stay of execution 
ought to be granted. 

Their Lordships will humbly advise His Majesty that execu- 
tion inthis case ought to bestayed upon such terms as the High 
Court may direct. ° 

Messrs. T. L. Wilson & Co.—Solicitors for the Petitioners, 


jJ. M. P, Petition granted, 
(1) (1899) I, B, 261. A 281 
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Before Mr. Fustice Mookerjee and Mr. Fustice Coxe. 
ASIM MANDAL . 


v. 
RAJ MOHAN DAS." ki 
JDeoree, execution of —Prerious application, dismissed for default —OCivil Procedure 
Code (Aot V of 1908), Beo, 141 and 0. 0, R. 9. 
Successive applications for execution of a decree are admissible, oven though 
a previous application may have been dismissed for default, 
Safdar Ali v. Kishwn Lal (1) distinguished. 
Application for Revision by the Assignee of the decree- 
holder. 
- Application for execution of decree. 


The material facts and arguments appear from the judgment. 
‘Babu Fnanendra Nath Sircar for the Petitioner. 
Babu Sarat Chandra Roy Chowdhurt for the Opposite Party. 
Babu Biraj Mohan Mojumdar for the Deputy Registrar. 
d C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order by which the Court below has refused an application for 
execution of a decree by an assignee thereof. There is no dis- 
pute as to the circumstances under which the order in question 
has been made. On the 16th September, 1907, one Mohim 
Chandra Das, obtained a decree for money against two persons, 
‘Raj Mohan Das and Bishnu Chandra Das. A portion of the 
judgment debt was realised in course of execution taken out in 
1907 and 1908. Thereafter, on the 17th November, 1908, the 
decree-holder transferred the decree to the present petitioner, 
Asim Mandal. Onthe rst January, 1909, an application was 
‘made on behalf of the transferee for leave to execute the decree. 
This was dismissed for default on the 5th June, 1909. An appli- 
cation was then made for revival.of the application for execution, 
This also was dismissed. On the 15th September, 1909, the 
petitioner presented a fresh application for execution of the 
decree. Objection was taken, that as "the previous application 
had been dismissed for default, the second application was not 


* Civil Bale No. 2778 of 1910, against the decision of Babu Bhagabati 
Oharan Mitter, Small Oause Court Judge of Jessore; dated the 19th Maroh, 1910, 


(1) (1910) 120. L J. 6, 
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maintainable. On the rgth March, 1910, the Small Cause Court 
Judge gave effect to this objection, and dismissed the application. 
On behalf of the assignee of the decree, the validity of this order 
has been questioned on the ground that successive applications 
for execution are allowed by the Civil Procedure Code of 1908, 
and that the mere fact, that the previous application had been 
dismissed for dgfault, was not sufficient to bar a subsequent appli- 
cation, inasmuch as Order 9, Rule 9 of the Code is not applicable 
to orders of dismissal for default in cases of applications for execu- 
tion of decrees. The learned vakil for the judgment-debtors has 
argued in answer to this contention, that the effect of section 141 
of the Code is to render Order 9, Rule, 9 applicable to execution 
proceedings ; and that consequently successive applications for 
execution of decrees are not contemplated by the new Code. He 
has further argued that section 141 has, in this respect, materially 
altered the law as embodied in section 647 of the Code of 1882, 
and in support of this view, he has relied upon the observations of 
this Court in the case of Safdar Ali v. Kishun Lal (1). After careful 
consideration of the arguments addressed to us on both sides, we 
have arrived at the conclusion that successive applications for exe- 
cution of a decree are not barred by the provisions of thenew 
Code, and that the order of the Court below cannot be sustained, 
It has not been disputed before us, that under section 647 of 
the Code of 1882, successive applications for execution could be 
made in respect of the same decree. Bunko Behary v. Nil 
Madub (2). The contrary view, taken in Bombay and Allahabad, 
Pirjade v. Pivjade (3) and Faktrulla v. Thakur Prasad (4), was 
superseded by the intervention of the Legislature [Act VI 
of 1892 by which an explanation was added to section 647]. 
Shortly after the enactment of the Civil Procedure Code Amend- 
ment Act of 1892, the decision of the Allahabad High Court in 
the case last mentioned, was reversed by the Judicial Committee. 
Thakur Prasad wv. Fakirulla (5). The Judicial Committee 
pointed out that section 647 of the Code of 1882 was, on its true 
construction, inapplicable to execution of decrees, and this was so, 
independently of the legislation of 1892. There is no force, there- 
fore, in the contention ofthe learned vakil for the judgment- 
debtors that the omission of the explanation, when section 647 of 
„the Code of 1882 was ere-enacted with a slight variation as 
(1) (1910) 12 0. L, J, 6. (8) (1882) I. L. R. 6 Bom. 681. 
(3) 891) I. L, R. 18 Calo 885. (4) (1890) I. L. R. 12 All, 170, 
(5) (1894) I. L. R. 17 All. 106, L. B. 22 I. A, 44. 
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SECHS section 141 of the Code' of 1908, does in any way indicate a change 
1910, inthe law. The explanation has been omitted for the obvious 
Asim Manda] Teason that it was superfluous, as pointed out by. their Lordships of 


the Judicial Committee. Whether section 141 has, in any other 
es respect, altered the law, it is needless to discuss on the present 
Mookerjes, c occasion. The decision in Safdar v. Kishun Lal (1) is clearly 
distinguishable. The question there raised was, whether Rule 103 
of Order 21 of the Code of 1908, did, in any way, bar the rehear- 
ing of an application in an execution matter which had been 
dismissed for default. The application had apparenly been made 
by a claimant under Rule 97, and upon the dismissal of that 
application for default, it appears to have been argued that it 
could not be revived and the only remedy of the claimant was by 
a regular suit as provided in Rule 103. This contention was 
overruled. The question raised before us, namely, whether suc- 
cessive applications for execution of a decree are admissible, even 
though a previous application may have been dismissed for default, 
did not arise for consideration in that case, and the observations 
made in that judgment cannot be rightly treated as conclusive 
upon the question now raised. It is worthy of note that under 
the Code of 1882, it was expressly held in Zir/Aasarmi v. Annap- 
payya (2), that the dismissal of a petition for execution for default, 
does not bar a fresh application for execution. To the same 
effect were the decisions in Dkonkal v. Phakkar (3) and arat v. 
Valiluntssa (4) Weare not prepared to accept as well-founded 
the contention of the judgment-debtors, that the law has, in this 
respect, been changed by the new Code. If we were to accede 
to the contention of the judgment-debtors that the procedure 
laid down for suits is applicable in its entirety to execution pro- 
ceedings, complications of the gravest character might arise. lt is 
sufficient to mention that if we were to uphold the view put for- 
ward by the defendants, Order 2, Rule 2, (corresponding to section 
43 of the Code of 1882), Order 9 (corresponding to sections 96 to 
109 of the Code of 1882), Order 17, Rules 2 and 3 (corresponding, 
to sections 157 and 158 of the Code of 1882) and Order 23, Rule 1 
(corresponding to section 373 ofthe Code of 1882) would all 
become applicable to applications for execution of decrees. Such 
a view would necessarily imply a fundamental alteration in the 
law of which we can find no indication in the new Code. We 
must, therefore, overrule the contention of the judgment-debtors + 


T. 
Raj Mohan Das, 


(1) (1910) 12 0. L. J. 6. (8) (1898) I. L. R. 15 All, 84, 
(8) (1884) I, L. R. 18 Mad. 181, (4) (1898) 1. L, R. 18 Bom, 429. 
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that the'application for execution presented on the sth Septem- 
ber 1909, cannot be entertained, merely because a previous appli- 
cation of the ‘same description made on the rst January, 1909, 
had been dismissed for default on the 5th June, 1909. 

The result, thereforé, is that this Rule must be made absolute 
and the crder of the Court below discharged. The case will be 
remitted to thg Small Cause Court Judge in order that he may 
deal with (the application for execution on the merits. The 
petitioner-is entitled to his costs both here and in the Court below. 

_ We assess the hearing fee in this Court at two gold mohurs. 


A. T. M. Rule made absolute. 


NoTE.— After this judgment had been delivered, it transpired that one of 
the opposite parties was an infant for whom no guardian had been appointed 
and who was consequently unrepresented at the hearing, 


The petitioner was then called upon to take steps for the appointment of 
a guardian, and upon his application the Deputy Hegistrar was so appointed. 
The Rule was then reheard as against the infant and was made absolute, Hd.. 


Before Mr. Fustice Mookerjee and Mr. Fustice Casberss. 
BIBI SHARIFAN 


v. 


MAHOMED HABIBUDDIN.* 


Exmecution sale, how set aside—Anotion-purchaser, if can  appeal— Appeal, 
competency of—Decree, satisfaction of — Arrangement between decroe-holder 
and judgment-debtor, if binding on 'awotion-purchaser— Civil Procedure 
Üode (Act V of 1908), O. 21, R. 90— Awction-purohaser, tf representative 
of decreo-holder. i 

An execution sale cannot be set aside without notice to the auotion-pur- 
chaser and without opportunity afforded to him to support the validity of the 
sale. lf the original Court has passed an order adverse to the interest of the 
anction-purchaser, he is entitled to appeal and test the legality of the order in 
the superior tribunal, 

Oases on the subject reviewed. 

Purno v. Durga Pershad (1) distinguished. 

Although an auction-purchaser does not acquire a full title till the 
confirmation of the sale, he has an inchoate or an equitable right which is 
perfected or becomes absolate upon confirmation. 

^7 Adhur v, Aghore (2) and Bhawani\v. Mathura (8) referred to. 

Whether an appeal is competent or not depends, not upon the status of 
the party who presens the appeal, but .upon the nature of the order which-is 
assailed. mE 


* Qivil Rule No. 636 of 1941 (against the order of O. P. Beachoroft, Esq., 
*pistriot Judge of Patna, dated the 13th January, .1911, reversing thatof Babu 
Tarak Nath Dutt, Subordmate Judge of Patna, dated the 12th April 1910, 


(1) (1880) 8 Shome 104. (2) (1898) 2 0, W, N, 689. 
(8) (1907) 7 O. L, J. 1 (28). 
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Hira Lal v. Ohwndra Kanto (1) and Joytara v. Pran Krishna (2) 
referred to, 

The right of an auction-purchaser is independent of the right enjoyed by 
the decree-holder to support the legality of the sale, The auciion-purchaser 
is not the representative in interest of the decree-holder, and his position can 
not be affected by any arrangement which the decree-holder may be prepared 
to accept. 

As a general rule, a defendant who isinjured by a judgment against a 
co-defendant, may appeal therefrom, although the defendant,*againat whom the 
judgment is rendered, does not do so. 

After an execution sale has taken place, the auction-purohaser is as much 
interested in the proceedings as the deoree-holder himself, though their points 
of view may be different. 

An auotion-purchaser is not bound by an arrangement between the decree- 
holder and the judgment-debtor which satisfied the olaim in full, and the 
execution eale can be set aside, if at all, only on proof of the grounds mentioned 
in Order 21, Rule 90 of the Code of Civil Procedure, 


Application for revision by the Judgment-debtor. 
Application to set aside execution sale. 


The material facts and arguments appear from the judgment. 
Dr. Rash Behary Ghose and Moulvis Syed Shamsul Huda 
and Syed Enayet Karim for the Petitioner. 
Babu Mahendra Nath Roy, Moulvi Mahomed Mustafa Khan 
and Babu Baldeo Narayan Singh for the Opposite Party. 
C. A. V. 
The judgments of the Court were as follows: 


Mookerjee J.—We are invited in this Rule to consider the 
legality of an order by which the Court of appeal below, in 
reversal of an order of the Court of first instance, has directed 
the confirmation of an execution sale. There is no controversy 
as to the circumstances under which the order has been made, 
One Ehaya Hossain obtained a mortgage decree against the 
petitioner on the roth June, 1908. The decree was made 
absolute on the rith February, 1909. Execution was taken 
out on the, 13th July, 1909, and the properties were purchased, 
at the auction sale which followed on the 2oth September, 1909, 
by one Mahomed: Habibuddin. On the 9th October, 1909, the 
judgment-debtor applied for leave to deposit the decretal amount, 
and two dáys.later, the Court.granted the application. The 
judgment-debtor, however, on the rsth October, 1909, made 
an application under Rulé go of Order *21 of the Civil Procedure. 
Code of 1908 for reversal of the sale on the ground of fraud and” 
material irregularity in its publication and conduct, which had 


(1) (1899) I. L.R. 26 Calc. 589, (2) (1910) 18 0. L. J, 257 (261). 
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resulted in substantial injury to the petitioner. During the 
pendency of this proceeding, the decree-holder intimated to the 
Court his willingness to accept the decretal amount and to 
allow the sale to be set aside if the judgment-debt was satisfied. 
Thereupon, the petitioner alleges, he paid the sum tothe 
decree-holder who certified payment to the Court. On the 12th 
April, 1910, tlte Subordinate Judge set aside the sale, not on the 
ground that, as the decree-holder had consented to its reversal, 
it could not stand good, but on the ground that the sale had 
been irregular and the judgment-debtor had suffered substantial 
injury by reason ofthe non-publication of the requisite notices 
and sale proclamation. The auction-purchaser alone appealed 
against this order to the District Judge. The learned Judge 
held upon the evidence that neither material irregularity nor 
fraud had been established, and that the alleged substantial 
injury had not been proved. In this view, he set aside the order 
of the Court of first instance and directed the sale to be 
confirmed. The judgment-debtor then applied to this Court 
and obtained the Rule now under consideration, on the ground 
that the appeal was incompetent, because as the decree-holder 
had consented to have the sale set aside and by acceptance of a 
sum in full satisfaction of the judgment-debt had precluded 
himself from challenging its validity, the auction-purchaser had 
no ocus standi in the matter. In support of this proposition, 
reliance has been placed upon the case of Purno Chunder v. 
Durga Pershad (1). It has further been argued that before an 
execution sale has been confirmed, the auction-purchaser has no 
interest in the property, at any rate, no such interest therein as 
would entitle him to invite the Court to confirm it, even though 
the decree-holder was not in a position to ask for its confirmation. 
The questión raised-is of some novelty and apparently of first im- 
pression, but upon well-recognised principles we are unable to hold 
that the contention of the judgment-debtor should prevail. 

In the first place, it cannot, in our opinion, be disputed 
that the auction-purchaser is entitled to be heard before the 
execution sale at which he has purchased is set aside. This is 
manifest from Order 21, Rule 92, sub-rule 2, the proviso to which 
lays down that no order upon an application to set aside a sale 
shall be made, unless notice of the application has been given 
to all persons affected thereby. See also Kripali Sing v. Fatroo 
Raut (2). In the second place, the auction-purchaser is not 


(1) (1880) 8 Shome. 104. (2) (1909) 11 C. L. J, 88. 
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Ori, concluded by the decision of the Original Court ; it is open to 
1811, bim to take the matter to the Court of appeal, if he has been 
Bibi Sharifan prejudiced by the order, and obtain its reversal on the ground 
v. that it is erroneous. This conclusion follows from the funda- 
Mahomed 


Habibuddin. mental principles which regulate the right of appeal. As was 
Mookerjeo, J pointed out by this Court in the case of Srinath Dass v. Probodh 
— Chunder Das (1), as a general proposition of la&, no one can 
appeal from a judgment or decree unless he was a party to the 
action or was treated as such, or is the legal representative ofa 
party, or has privity of estate, title, or interest, apparent on the 
face of the record. Another requisite of a valid appeal is that 
the appellant has an interest in the subject-matter of the 
proceeding. A third requisite of a valid appeal is that the 
appellant should have been prejudicially affected by the judgment 
or order complained of. Now, in the case ofan appeul by an 
auction-purchaser against an order of the original Court by 
which the execution sale has been set aside, it cannot be disputed 
that the auction-purchaser was a party to the proceedings in 
the Court of first instance. The very circumstance that he is 
entitled to notice before any order is made to his prejudice, 
shews conclusively that he is treated as a party to the proceed- 
ings for reversal of the sale. He has also a substantial interest 
atstake, because he has paid the consideration for the purchase 
of the property, and as observed by their Lordships of the 
Judicial Committee in Bj Mohun Thakur v. Uma Nath 
Chowdhry (2), if no application is successfully made to set aside 
the sale, there is only one duty left to the Court, namely, to 
pass an order confirming the sale as regards the parties to the 
suit and the purchaser. Again, as pointed out in the case of 
Adhur Chunder v. Aghore Nath (3) andin other cases reviewed 
in Bhawant Koer v. Mathura Prasad (4), although an auction- 
purchaser does not acquire a full title till the confirmation of 
the sale, he has what has been described as an inchoate or an 
equitable right which is perfected or becomes absolute upon 
confirmation. f 
. This view is strengthened by the alteration in the law made 
by the Code of 1908, under which. (section 65) the property is 
deemed to have vested in the purchaser from the time when the . 
property is sold and not from the time When the sale becomes 
absolute upon confirmation under Rule 92, sub-rule x. It may 


(1) (1010) 11 C. L. J. 680 (586). (3) (1898) 2 O. W. N. 689. 
(2) (1893) I. L. R. 20 Calc. 8. (4) (1907) 70. L. J. 1 (28). 
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further be observed, as pointed out by this Court in the case of 
Hira Lal Ghose v. Chunder Kanto Ghose (1), which, upon this 


point, was accepted as good law in J'oyfara v. Prankrishna (2), 


that whether an appeal is competent or not depends, not upon 
thestatus of the party who prefers the appeal, but upon the 
nature of the order which is assailed. _In the case just mentioned, 
it was held that*if an order is one within the scope of section 244 
of the Code of 1882, it can be challenged by way of appeal by 
the auction-purchaser precisely in the same manner as its validity 


can be contested by the decree-holder or by the judgment-debtor. | 


On this principle, it was ruled in the cases of Gopal Singh v. 
Dular Kuar (3) and Kanthi Ram v. Bankey Lal(4) that the 
auction-purchaser cán appeal against an order made to his 
prejudice in the course of proceedings for reversal of the sale. 
It was observed that as it is the duty of the Court, where an 
objection has been disallowed, to confirm the sale as regards the 
parties to the suit and the purchaser, it is equally the duty of 
the Court to hear the purchaser ifhe appears to answer the 
objection of the judgment-debtor .or decree-holder to the sale, 
and if he has to be heard in the first Court, there is no intelligible 
“reason why he should not be heard in the second Court whether 
he appears as appellant or respondent. That this view is based, 
not upon,any technical rules of procedure but upon broad 


principles of justice, equity and good conscience, is, in our: 


opinion, incontestable. 


The question was,in fact, raised and discussed as one o 


principle in a case before the Supreme Court of the United , 


States, Blossom v. Milwaukee Ry. Co. (5), and it was ruled that 
a purchaser at a judicial sale, who has complied with the terms 
thereof and paid the purchase money, has the right to appeal 
from an order setting aside the sale. Mr. Justice Miller who 
delivered the unanimous opinion of the Court quoted with 
approval the following passage from the judgment of Chancellor 


Walworth in Delaplaine v. Lawrence (6). "In sales made by | 


Masters under decrees and orders of this Court, the purchasers 
who have bid? off the property and paid their deposits in good 
faith are considered as having inchoate rights which entitle 


them to a hearing upon the question whether the sale shall be 
eset aside: and if the Court errs by setting aside the sale 


(1) (1899) I. L, R. 26.Cale. 589. (4) (18791 I. L. R. 2 All, 896, 
(2), (1910) 18 O. L, J. 257 (961). (5) (1864) 1 Wallace 665. 
(8) (1879) I. L R, 2 All, 862, (6) (1844) 10 Paige N. Y. 602, 
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improperly, they have the right to carry the question by 
appeal to a higher tribunal" To put the matter in another 
way, a purchaser or bidder subjects himself to the jurisdiction of 
the Court, so much so that if he fails to complete the sale, he 
may be penalised in the manner mentioned in Rule 86 of 
Order 21 ; it is, therefore, only just to hold that he acquires a 
corresponding right to appear and claim at tMe hands of the 
Court relief to which he may be entitled under the rules of 
equity proceedings. This view has been maintained in numerous 
decisions amongst which may be mentioned Kneeland v. 
American L. & T. Co. (1), Magann v. Segal (2), Flournoy v. 
Smith (3), Pierce County v. Alexander (4), Penn v. Creighton (5), 
Todd v. Gallego (6) and Wood v. Seattle (7), all of which confirm the 
right of the purchaser at a judicial sale to appeal from an order 
for reversal thereof on the principles just explained. On the 
other hand, the case of Jn re Robinson (8) shews that an 
unsuccessful bidder at a sale cannot appeal, because he has 
acquired no interest, inchoate or otherwise, while the case of 
Thomas v. Elliott (9) shews that the right of appeal which 
would otherwise be enjoyed by the auction-purchaser may be 
restricted or taken away completely by statutory provision to 
that effect. 

From a review then of the principles just explained, it is 
plain that two positions are firmly established, namely, frst, that 
an execution sale cannot be set aside without notice to the 
auction-purchaser and without opportunity afforded to him to 
support the validity of the sale ; and, secondly, that if the original 
Court has passed an order adverse to the interest of the auction- 
purchaser, he is entitled to appeal and test the legality of the 
order in the superior tribunal. 

The question next arises whether the rights of the auction- 
purchaser are affected by the omission of the decree-holder to 
contest the application of the judgment-debtor for reversal of 
the sale or by his acceptance of terms from the judgment- 
debtor which estop him from supporting the sale. In our 
opinion, the right ofthe auction-purchaser is independent of 
the right enjoyed by the decree-holder to support the legality 
ofthe sale. The auction-purchaser cannot be treated as the 
represeptative in interest of the decree-holder, and his position . 


(1) (1889) 186 U, 8, 89. (5) (1897) 61 Nebr. 659, 71 N. W. 279. 
(2) (1899) 92 Fed, 252, 84 O. O, A 323. (6) (1888) 84 Va 586. 5 S. E. 676, 
(8) (1888) 8 Howard ( Miss.) 62, (7) (1900) 62 Pac. 185 ; 23 "Wash 1. 


(4) (1908) 49 Wash 599, 96 Poo. 164. — (8) (1904) 142 Cal, 182, 75 Pac. 777. 


(9) (1908) 318 Mo. 598, 114 8, W. 987. 
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cannot be affected by any arrangement which the decree-holder 
may be prepared to accept. As a general rule, a defendant 
who is injured by a judgment against a co-defendant, may 
appeal therefrom, although the defendant, against whom the 
judgment is rendered, does not do so. Illustrations of this 
doctrine may be found in various cases in the reports; thus in 
Murray v. Guse (1), it was ruled that where an adverse 
judgment hasbeen given against the owner of property and 
several holders of liens thereon who were all defendants to an 
action, the lien-holders were not prevented from appealing 
against the erroneous judgment, if aggrieved thereby, merely by 
reason of the failure of the owner to prefer an appeal. A similar 
view was maintained in French v. Peters (2, McDaniel v. 
Correll (3) and Arthur v. Reed (4), It is plain that after an 
execution sale has taken place, the auction-purchaser is quite as 
much interested in the proceedings as the decree-holder himself, 
though no doubt their points of view may be different; the 
former has deposited the purchase money, and his bid has been 
accepted by the Court, with the result that if the sale cannot 
be set aside in one or other of the different modes prescribed by 
the Code, his purchase must be confirmed ; the decree-holder, 
on the other hand, is interested to see that the,sale continues 
in force so that the proceeds may be available for the satisfaction 
of the judgment-debt. It is conceivable that the decree-holder 
may be satisfied if his claim is paid in full, and he may not be 
willing to enter into a contest with the judgment-debtor about 
the legality of the sale ; but that is no reason why the auction- 
purchaser should have his position affected without his consent. 
He has a substantial interest at stake, «and he is entitled to prove 
the validity of his purchase irrespective of the subsequent 
conduct of the decree-holder. If any other view were maintained, 
the provisions of Rule 89 of Order 21 would be futile ; that Rule 
clearly contemplates that an execution sale may be set aside on 
payment of the judgment-debt to the decree-holder and of 
statutory damages to the purchaser, if the application is made 
within the prescribed time. If it is open to the judgment-debtor 
to enter into an engagement with the decree-holder for reversal 
of the sale at any time without the assent of the auction-' 
purchaser and without the: payment to him of the sum prescribed 
* by Rule 89, no judgment-debtor need avail himself of the 


(1) (1894) 10 Wash. 25, 58 Pao. 753, (8) (1857) 19 Ill, 226, 68 Am. Dec. 587, 
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provisions of that Rule. In our opinion, the view taken by the 
Court of first instance in the present case, namely, that the 
auction-purchaser was not bound by the alleged arrangement 
between the decree-holder and the judgment-debtor, and that 
the sale could be set aside, if at all, only on proof of the grounds 
mentioned in Rule 9o, is sound ; and ifthe correctness of this 
position is once conceded, the conclusion becomes inevitable that 
the auction-purchaser was entitled to test the propriety of the 
order of the original Court by an appeal to the District Judge. 
The learned vakil for the appellants placed much reliance 
upon the case of Purno Chunder Roy v. Durga Pershad (1), in 
which it appears to have been ruled that in a suit brought under 
section 14 of the Patni Regulation for reversal ofa sale against 
the zemindar and the purchaser, an appeal against the decree 
cannot be maintained by the purchaser alone. That case, in our 
opinion, is clearly distinguishable. The zemindar as well as the 
purchaser had jointly preferred an appeal to this Court against 
the decree for reversal of the sale. The zemindar applied to the 
Court for dismissal of the appeal so far as he was concerned, 


“because in his opinion the decree of the Court below could not 


be successfully challenged ; the appeal was thereupon dismissed. 
The purchaser then claimed to prosecute the appealso far as he 
was concerned. The Court held that it could not be heard, 
because the question at issue, namely, whether there was or was 
not any arrear for which the zemindar could take proceedings 
under the Patni Regulation, was one between those two parties 
alone, and the purchaser could not give the Court any informa- 
tion about it. Upon a careful examination of the judgment, we 
are not satisfed that it lays down a comprehensive rule of law 
that in cases of sales under the Patni Regulation the purchaser 
can, in no event, appeal against tbe decree of reversal unless the 
zemindar also joins in the appeal. If the learned Judges 
intended to lay down any such rule, the question when it arises 
again may require reconsideration. In any event, the learned 
Judges clearly intimated that there was in this respect no 
analogy between a Patni sale and a sale in execution ofa decree 
under the Civil Procedure Code ; in fact, they added thatin 


“cases of execution sales, when the question before the Court ‘is 


one of regularity of the proceedings, the purchaser, who is 
himself a party to those proceedings, may very well appear: 
before the Court. and maintain their regularity. In our opinion, 


(1) (1880) 8 Shome, 104.. 
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the case of Purno Chunder v. Durga Pershad (1), does not , GIy. 
really advance the contention of the petitioners. 1911. 
We may add that at one stage of the proceedings we were Bibi Sharifa 
inclined to make an order for reversal of the sale under Rule 89 v: 
Mahomed 
of Order 21 of the Code. We are unable to do so, however, Habibuddin, 
because under Rule 92, sub-rule 2, the deposit must be made Movkerjee, J. 


within thirty Mays from the date of sale, and we have no power, —— 
either under section 5 of the Limitation Act or under section 
148 of the Civil Procedure Code of 1908, to enlarge the time. 
We are, therefore, constrained to hold that the appeal to the 
District Judge was competent, and that no grounds have been 
established for our interference with his order in the exercise of 
our revisional jurisdiction. 
The result is that the Rule is discharged ; but there will be 
no order for costs in this Court. 

Caspersz J.—The petitioner is the judgment-debtor whose 
application, under Order 21, Rule 9o of the Code of Civil 
Procedure, was allowed by the Subordinate Judge of Patna, the 
sale of the petitioner's properties being set aside. During the 
pendency of that case, the decree-holder accepted his dues from 
the petitioner aud certified satisfaction to the Court. But the 
auction-purchaser took the matter in appeal before the District 
Judge, who confirmed the sale for the reasons given in his 
judgment. The petitioner next obtained a Rule from this Court, 
and the point for determination is whether the auction-purchaser's 
appeal to the District Judge was competent. 

Under Order 43, Rule 1 (7) of the Code, an order under 
Rule 92 of Order 21,setting aside a sale, is appealable at the 
instance of any one whose interests are affected by the sale (see 
Rule 9o of Order 21) It appears, therefore, that the auction- 
purchaser was entitled to prefer his appeal to the District Judge. 
The auction-purchaser, it is true, had no vested right to the 
properties in question by reason of any order passed by the 
Court confirming the sale. But he had an equitable title to the 
property, and a right, in the last resort, under Rule 93 of Order 
21, namely, the right to get back his purchase money with or 
without interest. The carriage of the execution proceedings was 
in the hand of the decree-holder, who elected to compromise 

< with the judgment-debtor contra cursus curte. Such a com- 

promise, however,* cannot be allowed to defeat the interests of 

the auction-purchaser, and. the intention of the Code which 
(1) (1880) 8 Shome, 104. 
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allows a deposit to set aside the sale, only if the money is paid 
in a particular way and within 30 days. See Order 21, Rules 89 
and 92 (2). 

I, therefore, agree, for the reasons generally stated in the 
judgment of my learned brother, that this Rule must be 


discharged. 
A. T. M. Rule discharged. 


APPELLATE CIVIL. 


Before Mr. Fustice Pigot and Mr. S ustice Stevens. 
SRI CHANDAN BHUYA AND OTHERS 
v. 
HAROO SETHI AND OTHERS,” 


Limitation Act (XV of 1877), Seo, 12— Ficolusion of time—Oourt, closing of— 
Copy of decree, application for. 

When the Court was closed on and from the day following that on which 
the decree was signed and a copy was applied for on the next re-opening day, 
the time during which the Court was closed ahould be excluded for the pur- 
pose of calculating the period of limitation for preferrmg an appeal, in addition 
to the period between the date of delivery of judgment and the date when the 


deoree was signed. 
When an appeal was filed by a vakil who had no vakalatnama, but one 


was produced later and attached to the record, the appeal must be taken, for 
purposes of limitation, to have been filed on the later date. 

Suit to set aside a certificate under the Public Demands 
Recovery Act, 1880. 

Appeal by the Defendant. 

The facts, so far as it is necessary to state them, for the pur- 
poses'of this report, were as follows. The plaintiff sued to set 
aside a certificate issued under Act VII of 1880, B.C. The suit 
was decreed by the Court of first instance. The first defendant 
then appealed to the District Judge. The appeal was presented 
onthe 26th July, 1893, but the pleader for the appellant, who 
was a minor, represented by a manager under the Court of 
Wards, had no vakalatnama then. He filed, however, a letter 
from the Collector asking him to file the appeal, and promising 
him that the vakalatnama would be sent as soon as it was signed 
by the guardian manager. Onthe 28th July, the vakalatnama 
was filed. It was contended that the appeal was not legally 
presented on the 26th July ; and that ifet was taken as presented 


* Appeal from Appellate Decree No. 1406 of 1894, against the decree of F, 
E Pargiter Esq., District Judge, Cuttack, dated the 80th May 1894, affirming 
the deoree of Babu Bidhu Bhusan Chakravarty, .Muneiff, Balasore, dated tha 
16th June 1893. Š 
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on the 28th July, it was out of time. The judgment of the first Olvin, 
Court had been delivered on the 16th June 1893. The decree 1895. 
was signed on the 24th June 1893. On the 17th June, 
the appellant had applied for copies of the judgment and decree, 
aad filed three folios oaly. The extra folios required, 16 in 
number, were filed on the 28ch June. The copies were ready 
on the 29th June, but were not taken out by the appellant till 
the 3rd July. The plaintiff respondent contended before the 
District Judge, that upon these facts the appeal was two days out 
of time, because the appellant was entitled to deduct only the 
two days, 28th and 29th June, out of the 34 days which elapsed 
between the date of the decree and the date of filing the appeal. 
In support of this view reliance was placed upon Bans Madhub v. 
Matungini (1) and Gunga Dass v. Ramjoy (2). The appellant, 
on the other hand, contended that as the 25th June, the day 
"following the preparation of the decree, was a Sunday and the 
Court was closed on Monday and Tuesday, 26th and 27th 
June, on account of a Mahomedan festival, no application could 
have been made by him for copy of the decree before the 28th 
June ; and that consequently ume ought not to run against him 
before the 28th June. In support of this view, reference was made 
to Re F¥hubbu Singh (3) and Becht v. Ahsanullah (4). The 
learned District Judge overruled the contention of the appel- 
lant, and held, upon the authority of Bhagtram v. Abar (5), 
Swamirao v. Kashinath (6) and Balaji v. Sakharam (7) that the 
appellant was not entitled to a deduction of the tbree days during 
which the Court-was closed tmmedtately after the date on which 
the decree was prepared. In this view, the learned Judge dis- 
missed the appeal as barred by limitation. 
Dr. Rash Behary Ghosh (with him Babus Hem Chandra 
Banerjee and Ram Charan Mitra) for the Appellant, 

The Officiating Advocate-General, Sir Griffith Evans, (with him 
Babus Jagat Chandra Banerjee, Girish Chandra Chowdhury aud 
Sidhu Bhusan Ganguly) for the Respondents. 

The judgment of the Court was delivered by 
Pigot J.—Wedo not think it necessary to deal at length with 
the earlier questions discussed in reply this morning by the learned 
Advocate-General, We agree with the view that he stated to us with 
. regard to the operation of sections 5 and 5Aofthe Limitation Act, and 


(1) (1886) I. L. Be 18 Oalo. 104, (4) (1890) I. L. R. 12 All, 461. 

(3 (1885) I. L. B, 12 Calc. 80. (6) (1888) I. L. R. 16 Calc. 888, 

(3) (1884) 1. L. B. 10 Oalo. 642, (6) (1890) L. L. B, 18 Bom. 419, 
(7) (1892, 1, L, B, 17 Bom, 656, 
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the learned pleader for the appellants very justly admitted just now 
that nothing could be made in this case in regard to those sections. 

As to the presentation of the appeal on the 26th, we do 
not think that it was one which could be treated as valid. The 
appeal was one presented on behalf of a minor under the Court 
of Wards. The manager of his estate was the proper person to 
authorise the vakilto act in presenting the appegl, the proper 
person to sign the vakalatnama. Owing to some mistake or 
negligence, the vakil did not receive, until the 26th, directions 
from the Collector to filethe appeal upon the information that the 
Legal Remembrancer had advised an appeal. On the same date 
and by the same letter, the vakil was informed that the manager 
had been written to, to sign the necessary vakalatnama for the 
purpose of having the appeal filed. That vakalatnama, however, 
did not reach the vakil until the 28th. On the 26th, the vakil 
placed with the District Judge (we cannot call it, file) the letter of 
the Collector dated. July 23rd to which we have referred ; he did 
this on learning in the office that that very date, the 26th, was 
the last. day for filing the appeal. We do not think that the 
note of the District Judge allowing the letter of the Collector to 
be placed on the record and the appeal to be filed, subject to any 
objection that the other side might urge at the hearing, had any 
effect whatever in rendering the appeal one which was properly 
filed on that date ; nor do we think that the filing of the vakalat- 
nama when it arrived on the 28th, could by reason of what 
occurred on the 26th, be treated as referring back to the 26th, 
and making the appeal, filed only on the 28th, one to be treated 
as filed on the 26th. Therefore, as far as these two dates are 
concerned, we think the contention of the appellant fails. 

Then there is the other question, that which relates to Sun- 
day, the 25th, and to Monday and Tuesday, the 26th and 27th, 
which were Court holidays. The judgment in the case was 
delivered on the 16th June, but it was not until the 24th June, 
that the decree was signed. Under section 12 of the Limitation 
Act, the time requisite for obtaining a copy of the decree appealed 
against is to be excluded in computing the period of limitation 
prescribed for an appeal. Itis contended by the appellant that 
Sunday, the 25th, and also the 26th and 27th, must be excluded 
from the time running against the appellant, inasmuch as it is 
argued that it was impossible to get a copy of the decree, or to do 
anything to procure one, on those days, The application for a 
copy of the decree was made on the 28th June, and the copy was 
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ready on the 29th; andif those days, the 25th, 26th and 27th GENAH; 
aretobe included within the period necessary for obtaining a 1895, 


copy ofthe decree, the appeal is within time. Now,the only fact gi ghandan Bhuya 
that we have with regard to the course in the office of the Court aves Sahi: 
insuch matters is a rule or a Circular order of this Court, — 
which directs that applications for copies shall be only made Pigot, z. 
between the hours of 12 and 2 in mofussil Courts. We do not 
know at what hour the decree was signed on the 24th. If it was 
notsigned untilthe afternoon, an application for copies would 
have been impossible on that day. It is impossible to say that 
any effectual step could have been taken on that day to procure 
copies, and we think it cannot reasonably be said that a copy 
could be applied for and obtained at an earlier date than the first 
open day which followed the 24th, that is, Wednesday the 28th 
on which day the application was made. Thecopy was obtained 
on the 29th ; and we think the time between the 24th and 29th 
ought to be allowed as the time requisite for obtaining a copy of 
the decree, 
We do not think that the fact that an application for copies 
had been made on the 16th, long before the decree was signed, 
ought to deprive the appellant of the benefit of these considera- 
tions. The application was, as a matter of fact, incomplete, as it 
was not made with a sufficient number of folios. It was ineffectual 
for every purpose, and ought not, we think, to be used to defeat 
the exemption which, apart from it, the appellant is, we think, 
entitled to claim under section 12. 
We allow the appeal, costs of this appeal to be costs in the 
appeal in the suit. 


B. M. Appeal allowed, 





Before Mr. Fustice Mookerjee and Mr. Fustice Casperss. 
: LALIT MOHAN DAS Orvit, 


v. 1911. 
RADHARAMAN SAHA AND ANOTHER,” March, 16, 17. 


Res judicata—Letters of Administration, proceedings for—Title suit— Con- April, 5, 
current jurisdiction, Oourts of—Matters directly and substantially in 
issue—Code of Oil Procedure (Act XIV of 1882), Seo. 18. 


X died leaving a widow JY, Upon the death of Y, A applied for Letters of 
Administration to the estate of X on the allegation that he was the next 


* Appeal from Appellate Order No. 161 of 1910, against an order of B, C. 
Mitra, Esq, District Judge, Murshidabad, dated the 16th February 1910, 
reversing a decree of Babu Narendra Krishna Dutt, Subordinate Judge, 
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reversionary heir, B, a transferee from Y opposed the application and denied 
that A was the reversionary heir. The application was dismissed as A failed to 
prove the alleged relationship. A then sued to recover from B, the property 
transferred to him by Y, on the allegation that there was no legal necessity 
for the alienation and that as the reversionary heir to the estate of X, he was 
entitled to recover possession : 

Held, that the decision on the proceedings for Letters of Administration 
did not operate as res judicata upon the question of the relgtionshlp between 
A and X. 

Arunmoyy Ye Mohendranath (1) followed. 

Ramnandan v. Sleoparshan (2) distinguished. 

Barres v. Jackson (8) and Concha v. Conoha (4) explained. 


Suit for recovery of possession. 
Appeal by the Defendant. 


Babus Ram Chandra Majumdar and Chandra Sekhar 
Banerjee for the Appellant. 
Babus Provas Chandra Matter and Biraj Mohan M ojumdar 
for the Respondent. C. A. V. 
“The judgment of the Court was as follows : 


Mookerjee J.—The subject matter of the litigation, which 
has culminated in this appeal, is immovable property which, 
according to the plaintiffs respondents, belonged to one Pulin 
Paramanick who died in 1865. Pulin left a widow, Khudumani, 
who died on the 15th November, 1907. A few days before her 
death, Khudumani, it is alleged, executed a deed of gift in respect 
of the disputed properties in favour of the defendant appellant. 
The plaintiffs claim to be sons of the sister of Pulin, and thus 
entitled to take the disputed properties as reversionary heirs 
to the estate of their maternal uncle. Immediately after the 
death of Khudumani, on the sth December 1907, they applied for 
Letters of Administration to the estate of Pulin Paramanick and 
his widow Khudumani. The requisite notices were issued, and 
the appellant, on the 3rd January 1908, put in a petition of 
objection, in which he denied that the applicants were the 
nephews of Pulin and entitled as such to Letters of Administration 
to the estate left by bim. Evidence was adduced on both sides, 
and, on the 27th February 1908, the District. Judge held that 
the petitioners were not entitled to Letters of Administration, 
as they had failed to establish relationship with the deceased 
as alleged by them. Onthe 6th April “following, the plaintiffs . 
commenced the present action for recovery of possession and 


(1) (1893) I L. B..20 Oalo. 888, (8) (18492; 1 Y. & O. C. C. 5F5, 2 Phil, 583, 
(2) (1810) 11 O, L J, 623. \4) (1886) 11 App. Las 641, 
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mesne profits upon declaration of their title by inheritance. 
The defendant resisted the claim on the ground that the matter 
was res judicata. He also denied that the disputed properties 
formed part of the estate of Pulin Paramanick. The Subordinate 
Judge held, on the authority of the case of Kurrutulain v. 
Nuabatuddowla (1) that the question of the relationship of the 
plaintiffs to Rulin Paramanick was res judicata, and could not 
be re-investigated. In this view, he dismissed the suit with 
costs. Upon appeal, the learned District Judge held, upon the 
authority of the cases of Arunmayt v. Mohendra Nath (2), 
¥Fagannath Prasad v. Runjit Singh (3), and Ganesh-Fagan- 
naih v. Ramchandra (4), that the matter was not res judicata. 
He, therefore, reversed the decision of the Subordinate Judge, 
and remanded the case for trial on the merits. 

The defendant has now appealed to this Court, and, on his 
behalf, the objection taken in the Courts below has been 
reiterated, namely, that the question of the relationship of the 
plaintiffs to Pulin Paramanick is res judicata, and is not open for 
fresh investigation. In support of this position, reliance has been 
placed upon the cases of Ramnandan v. Sheo Parsan (5), Barrs v. 
Jackson (6), Spencer v. Williams (7), Kurrutulain v. Nuzbatud- 
dowla (1) and Jn re Pitamber Girdhar (8). In answer to this 
contention, the learned vakil for the respondents has argued, 
that the decision of the Probate Court does not operate as res 
judicata, because, first, the Probate Court was not competent 
to try the present suit ; and secondly, the matter, now directly 
and substantially in issue, was not directly and substantially in 
issue in the proceedings for grant of Letters of Administra- 
tion, but arose only incidentally for the determination of the 
question of representation to the estate of the original owner. 
In support of this argument, reliance has been placed upon 
the cases of Arunmayt v. Mohendra Nath (2, Fagannath v. 
Runjit Singh (3, Ganesh Fagannath v. Ramchandra (4), and 
Concha v. Concha (9). The cases, relied upon on behalf of the 
appellant, have been sought to be distinguished on the ground, 
that they either contained odrter dicta not binding upon this 
Court, or were decided under a different system of law so as to be 
inapplicable to judgments of Probate Courts in this country. 


(1) (1905) I. L. B. 38 Cale, 116. (6) (1842) I Y & O. O. 688, 2 Phil. 582, 
(2) (1893) I. L. R. 30 Oalo. 888. 57 B. R. 461, 65 B, R. 451. 

(31 (1897) I. La R. 25 Cale, 854. (7) (1871) I. B. 2 P. & D. 230, 

(4) (1896) I. L, R. 21 Bom. 568 (8) (1881) I. L. R, 5 Bom, 688 

(5) (1910) 11 O. L, J. 623. (9) (1886) 11 A C. 541. 
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OIvIL, After a careful consideration of the arguments addressed to the 
1911. Court on both sides, I have arrived at the conclusion that the 
Tahi Mohan Das decision of the District Judge must be affirmed. 

Under section 13 of Act XIV of 1882, which was in force 

ut when the present suit was instituted, the defendant must prove, 
Mooherjee, J. in order that the decision of the Probate Court may operate as 
S res judicata, first, that the Probate Court was a Cotrt of jurisdic- 
tion competent to try the present suit ; and secondly, that the 

matter, now directly and substantially in issue, was directly and 
substantially in issue in a former suit, and that the proceeding in 

the Probate Court was a suit within the meaning of this rule. 

In so far as the first of these elements is concerned, it is to be 

observed that under section 51 of the Probate and Administration 

Act, 1881, jurisdiction is conferred upon the District Judge to 

grant and revoke Probates and Letters of Administration in all 

cases within his local jurisdiction. Under section 87, the High 

Court has concurrent jurisdiction with the District Judge in the 

exercise of all the powers conferred upon the District Judge. 

Under section 23 of the Bengal Civil Courts Act, 1887, a Subor- 

dinate Judge or a Munsiff may be authorised, by a general or 

special order of the High Court, to exercise under the Probate 

and Administration Act the jurisdiction vested in the District 

Judge. Section 24 then provides that these officers will deal 

with the cases under rules applicable to like proceedings when 

disposed of by the District Judge, subject to the qualification 

that when a Munsiff deals with the matter, a first appeal lies from 

his order to the District Judge whose order may be questioned 

on appeal before the High Court. The appeal against an order 

of the Subordinate Judge, however, in a case disposed of by him, 

lies to the High Court, under section 86 of the Probate and 
Administration Act, in the same manner as against an order of 

the District Judge himself. It is clear, therefore, that the 
jurisdiction which a Court of Probate exercises, whether the 

presiding officer be the District Judge or a Subordinate Judge 

or a Munsiff, is special jurisdiction distinct from the ordinary 
jurisdiction of the Court. I am, therefore, not prepared to 

accede to the contention of the learned vakil for the appel- 

lant, that when a question of res judicata arises, the Courts 
2 should be treated as identical. This” special jurisdiction, so. 
far a$ Hindus are concerned, was createdewhen by section 2 

of the Hindu Wills Act, 1870, as jt stood before its amendment ^7 
by section 154 of the Probate and Administration Act, 1881, 


t. 
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the provisions of Part XXXI of the Indian Succession Act, 1865, Orv 
relating to grants of Probate and Letters of Administration 1911. 
with the wills annexed, were made applicable to Hindus. Sec- 
tion 23 of the Probate and Administration Act, however, read 
with section 51, confers upon the District Judge jurisdiction Eni 
to grant Letters of Administration in cases of intestacy also, and Menge) J. 
the grant is directed to be made to the person who would be 
entitled to the hole or any part of the estate of the deceased 
according to the rules for the distribution of the estate of an 
intestate applicable to his case. Under these circumstances, I am 
not prepared to hold that the Court, which refused the applica- 
tion for Letters of Administration, was a Court competent to try 
the present suit within the meaning of section 13 of the Civil 
Procedure Code of 1882. It was not competent to that Court to 
determine the question of title to the disputed properties and 
the mode of their distribution, now in controversy between the 
parties to this litigation. The jurisdictions of the two Courts 
are entirely distinct, and though the same officer may preside 
in both the Courts, the functions he discharges and the questions 
he investigates are radically different in scope and character. 

A useful analogy is furnished by the cases under the Land 
Acquisition Act, 1894, in which it has been held that the decision 
of a Land Acquisition Judge, as an adjudication by a special 
tribunal constituted for a special purpose, does not operate as 
res judicata in a subsequent title suit, though the decision is 
final and conclusive for the purpose of the proceeding before 
the Land Acquisition Judge. /Voóodeeó v. Brojendro Lall (1), 
Dirgay Deo v. Kali Charan (2), and Mahadevi v. Neelamant (3). 
The case of Ram Chunder v. Madho Kumari (4) is not opposed 
to this view, as there the decision was in a civil suit for appor- 
tionment. But although this is so, parties cannot re-open 
matters which have formed the precise subject matter of investi- 
gation by the Court of special jurisdiction. ZVz/monee v. Ram- 
bundhoo (5) and Chowakaran v. Vayyahrath (6). To put the 
matter in another way, when a special Court has been created 
to exercise special jurisdiction, there is no conflict with the 
jurisdiction of the ordinary Courts, because, admittedly, this 
latter never possessed the jurisdiction which is for the first time 
conferred by statute for a particular purpose; to hold that a 
Court of such special jurisdiction is identical with a Court of 
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ordinary original civil jurisdiction is to overlook a distinction of 
fundamental importance. The first element, therefore, essential 
to make the rule of res judicata applicable, is absent in the 
present case. As observed by their Lordships of the Judicial 
Committee in Gokul Mandar v. Padmananda (1), in a matter 
like this, the Code must be taken to be exhaustive, and it is not 
the province of a Judge to disregard or go outside the letter 
of the enactment according to its true construction. Sib Rant v. 
Baban Raut (2). 

In so far as the second element is concerned, namely, 
whether the question, now directly and substantially in issue, 
was directly and substantially in issue in the proceedings for 
Letters of Administration, the answer must depend upon the 
nature and scope of the previous proceeding. The question 
then before the Court was one of representation of the estate of 
the deceased and not of distribution. It was only for the 
purpose of determining the question of representation, that the 
Court was called upon to decide whether the then petitioners 
would be entitled to the whole or any part of the estate of the 
deceased within the meaning of section 23 of the Probate and 
Administration Act. It was not competent to that Court to 
decide any question of title to the properties; obviously that 
Court could not decide the extent of the estate of the deceased. 
Behary Lall v. Fuggo Mohun (3), Raghu Nath v. Pate Koer (4), 
and Ochavaram v. Dolatram (5). The Court was competent 
to deal with the question of representation and administra- 
tion of the estate of the deceased, and whatever investigation 
was held, was incidental to that purpose and that purpose 
alone. The view I take is in accord with the decision of this 
Court in Arunmayt v. Mohendra Nath (6). In that case, an 
application was made for Letters of Administration to the 
estate of one Narendra Nath by his two surviving brothers, 
on the ground that they were residuary legatees under his 
will. The application was opposed by the widow, on the 
ground, that upon a true construction of the will, there was no 
residuary bequest, and that the petitioners were not entitled to 
Letters of Administration under section 19 of the Probate 
and Administration Act. The High Court of Allahabad, which 
construed the will, held that there was a residuary bequest in 


. 


(1) (1889) 1. L, R. 29 Cale, 707. (4) (1901) 6 O. W. N. 845. 
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favour of the brothers, and granted Letters of Administration 
tothem. The widow then sued, in the Court of the Subordinate 
Judge of the 24-Perganas, for possession of the estate. Her 
brothers-in-law defended the suit, on the ground that the matter 
was res fudtcata, and that the residuary bequest was in their 
favour. The Subordinate Judge gave effect to this contention 
and practically dismissed the suit. Upon appeal, it was ruled by 
this Court that the matter was not res judicata, because the only 
question which could be decided by the Court, which had granted 
Letters of Administration, was the question of representative 
title within the meaning of section 59 of the Probate and 
Administration Act ; and that the question of the construction 
of the will was but an incidental question, which the Court had 
to consider in determining whether the' brothers of the deceased 
were entitled to Letters of Administration in respect of his estate. 
This principle, in my opinion, is indubitably applicable to the 
present case. The Court of Probate has decided against the 
representative character set up by the plaintiffs, That decision, 
for the purposes of the controversy then before the Court, is final 
under section 41 of the Indian Evidence Act, and operates as a 
judgment in rem. Chinnasamt v. Hartharabodra (1). It has 
conclusively decided that the present plaintiffs, then petitioners, 
were not entitled to Letters of Administration to the estate of 
Pulin Paramanick. But although this question cannot be 
re-opened and re-adjudicated, it would not be right to hold that 
that decision has also finally concluded the parties upon the 
question of title to the properties in controversy in this suit, 
The view I take is supported by the cases of ¥agannath Prasad 
v. Runjit Singh (2) and Ganesh Fagannath v. Ramchandra (3). 
It was argued, however, by the learned vakil for the 
appellant that this view cannot be reconciled with the decision 
in Ramnandan v. Sheoparsan (4). In my opinion, the decision 
relied upon is distinguishable and is of no assistance to the 
appellant. As will be more fully explained [by my learned 
brother in his judgment, the facts of that litigation were very 
peculiar. A will had been set up in the Court of Probate, 
alleged to have been executed by oneljBechu Singh. The 
caveators were met by .the pleaTthat they were not the next 
'reversioners, and had no cus standi in the probate proceedings. 
'This objection was "Successful and-;probate’ was’ granted. The 


(1) (1898) I. L. R. 16 Mad. 380, (8) (1898) I. L R. 21 Bom. 568, 
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grant was ultimately confirmed on appeal to this Court. The 
caveators then commenced a suit for declaration that they were 
the next reversioners ; that the decision of the Probate Court 
was erroneous, and that the grant of Probate was not operative 
as against them. Under these circumstances, this Court held 
that the suit was not maintainable. Possibly dí some of the 
observations of the Court are taken apart from the circumstances 
of that litigation, they may lend an apparent support to the 
contention of the appellant. Bat it is profitable to bear in mind 
the observation of Lord Halsbury, L.C., in Quinn v. Leatham (1), 
that every judgment must be read as applicable to the particular 
facts proved or assumed to be proved, since the generality of the 
expressions which may be found there, are not intended to be 
expositions of the whole law but governed and qualified by the 
particular facts of the case in which such expressions are to be 
found. In the case to which reference has been made, the will 
had been found genuine by the Probate Court. If the probate 
remained in force, it was impossible for the caveators to succeed 
in their claim. They were consequently driven to sue for a 
declaration that the decision of the Probate Court was erroneous 
and was inoperative as against them. The attempt was as bold 
as it was futile. The Court of Probate was the only Court 
competent to decide the question of genuineness ofthe will, 
and also to determine for that purpose who were the parties 
competent to be heard before the adjudication was made. The 
Civil Court could give no declaration to nullify the decision of 
the Probate Court, and to compel that Court, as it were, to 
reverse its decision and recall the probate. Similarly, in the 
case before us, if the plaintiffs sought for a declaration that they 
were entitled to Letters of Administration inspite of the adverse 
decision of the Probate Court, their claim could not possibly 
succeed. But they are nolonger concerned with the question 
of administration, possibly because, as happens frequently 
[Laksmi Narain v. Nanda Rani(z),] there is really nothing to 
administer. They are not anxious to establish a representative 
title as against all debtors of the deceased and persons holding 
property which belonged to him. They seek, on the other hand, 
.to establish their title to properties which they claim as the 
nephews ofthe deceased. In my opinion, the decision in the 
case of Ramnandan v. Sheoparsan (3), does not operate asa bar 
to the enforcement of their claim. * 


(1) (1901) A. O. 495 (506). (2) (1908) 9 O. L. J. 116. (8) (1810) 11 C. L. J. 632 
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The learned vakil for the appellant further relied upon the 
observations in the cases of Jn re Pitamber Girdhar (1) and 
Kurruiulain v. Nuzbatuddowla (2). These observations, how- 
ever, do not decide that every matter decided in proceedings for 
grant of Probate or Letters of Administration operates as res 
judicata ina subsequent civil suit between the parties. The 
decision is final and conclusive in so far as its immediate purpose 
is concerned, and no suit is maintainable to qualify or take away 
its effect. But these cases do not decide that if a matter has 
been decided incidentally, the decision operates as res judicata. 

Much reliance was also placed by the learned vakil for the 
appellant upon the decisions in Barrs v. Jackson (3) and 
Spencer v. Williams (4), and it was argued, upon the authority 
of these cases, that if a-question of fact arises in a Probate 
Court as to which of two persons is the next of kin of a deceased, 
and is determined, and the same question is afterwards raised 
between the same parties in any other Court, the decision of the 
Probate Court operates as res judicata. The decision in Barrs 
v. F¥ackson (3) was based upon the authority of the cases of 
Bouchter v. Taylor (5), [Hargrave Law Tracts 473], Thomas v. 
Kettertch (6) and Blockham's Case (7). Now it is important to 
note that at the time when these cases were decided, a suit for 
distribution might have been instituted in the Ecclesiastical 
Court, so that the Court of Chancery and the Ecclesiastical Court 
had concurrent jurisdiction with respect to distribution. The 
decision of the Court of Appeal in Barrs v. Fackson (3) was passed 
on the ground, that although the two suits were for different 
objects, one for administration and the other for distribution, yet 
the fact had been in issue between the parties and was finally 
decided between them in a Court of concurrent jurisdiction. 
This is abundantly clear from the arguments addressed to the 
Court in DeMora v. Concha (8). The learned vakil for the 
respondents rightly placed reliance upon the decisions of the 
House of Lords in Whicker v. Hume (9) and Concha v. 
Concha (10), which shew the real basis of the decision in Barrs v. 
Fackson (3) and Spencer v. Williams (4). Yt is perfectly true, as 
pointed out by the learned vakil for the appellant, that the 
exposition of the principle of res judicata, given in the case of 


(1) (1881) I. L. R. 5 Bom 638 (641). (6) (1749) 1 Ves. Sr, 833. 


(2) (1905) I. L. B.53 Calc. 116 (7) (3711) 1 Balk. 291. 
(8) (1842) 1 Phill, 582, 65 R. R. 457. (8) (1886) 29 Ch. D. 968 (281 to 291). 
(4) (1871) L R.2 P, & D. 2807 (9) (1858) 7 H L. C. 124, 
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Barrs v. Fackson (1), has been adopted with approval by their 
Lordships of the Judicial Committee in Doorga Persad v. Doorga 
Konwari (2), and Raja of Pitapore v. Raja Rao Buchi (3). We 
must, however, be cautious in the application of these principles 
to the facts of individual cases, and one of the most important 
elements to be borne in mind, is the character and extent of the 
jurisdiction of the two Courts. In my opinion? for reasons 
already explained, the decision of the Probate Court in the case 
before me does not operate as res judicata for the purpose 
suggested. As pointed out in the case of Concha v. Concha (4), 
the decision operates as an estoppel in rem in so far as it 
decides that the plaintiffs are not entitled to administer the 
estate of the deceased, but it does not operate as an estoppel 
inter partes in sofar as the question arises, whether the plaintiffs 
are entitled to take by inheritance the estate of the deceased. 
In this view, it is unnecessary to discuss whether the broad 
proposition put forward by the learned vakil for the respondents, 
that a proceeding for the grant of Letters of Administratlon is, in 
no sense, a suit, requires to be qualified. I need only say that 
the cases of Saroda Kanto v. Gobindo Mohan (5), and Ramant Debt 
v. Kumud Bandhu (6), do not support such a comprehensive 
proposition. The conclusion consequently follows that the view 
taken by the District Judge is correct, and his order must be 
affirmed. 

The result, therefore, is that the appeal is dismissed with 
costs. We assess the hearing fee at three gold mohurs. 

Caspersz J.—1 agree that this appeal must be dismissed, 
but I desire to say a few words with reference to the case of 
Ramnandan v. Sheoparsan (7), to the decision in which I was 
a party. 

The plaintiffs, alleging themselves to bethe reversionary 
heirs of one Pulin Paramanik, sought to obtain a grant of Letters 
of Administration to his estate. They were opposed by the 
present defendant. The District: Judge found that thel' plaintiffs 
4 had entirely failed to establish the relationship," and disallowed 
their application. The plaintiffs then brought the suit, giving 
rise to this appeal, fora declaration‘of their] heirship, and to 
recover possession of the properties in schedules ka and Aka, and 


^ (1) (1842) 1 Phill, 582,65 R. R. 457. e 
(2) (1878) L, R. BL A 149. “= (b) (1910) 12 O, L., J. 91. 
(3) (1884) L. B. 12 1 A. 20. (6) (1910) 14 0. W. N 924. 
(4) (1886) 11 A, O. 541 at66l. — (7) (1910) 11 O. L. J. 623. 
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for other suitable reliefs. On the issue of res judicata, the first 
Court decided against the plaintiffs, but, on appeal, the District 
Judge held otherwise,and the defendant has appealed to this Court. 

The weight of authority is in favour of the contention, raised 
on behalf ofthe plaintiffs, that this suit is not barred by the principle 
of res judicata. But the learned vakil for the defendant has 
relied on the case already cited, Ramnandan v. Sheoparsan (1), 
the observatiofs upon which stress islaid being on pages 630 
and 631 of the report. The learned vakil for the plaintiffs, 
however, does not impugn the correctness of that decision, on 
the facts of that case, and if we look to those facts, it is evident 
that no other decision was possible, There,the plaintiffs sued for 
a declaration that they were entitled to represent the estate of the 
deceased. The District Judge, sitting as a Court of Probate, had 


' previously held, (i) that the plaintiffs had no ocus stand: to 


oppose the grant of probate, they not being the next reversioners 
of the deceased, and (ii) that the will propounded by the 
defendant (which was thereupon proved without further contest) 
was the genuine duly executed will of the deceased. The 
plaintiffs appealed from the probate decree of the District Judge ; 
but this Court confirmed the same. The suit, following upon 
this result, was aimed directly against the grant of probate, and 
for a declaration of heirship, and it was held that the judgment 
assailed, being a judgment fn rem, could not be disturbed bya 
suit involving the same issues as were decided in the probate 
proceedings. It was further pointed out that any declaratory 
decree would, in the circumstances, be infructuous. 

The present plaintiffs failed to obtain a grant of Letters of 
Administration. The estate is not represented, and the plaintiffs 
do not now seek to represent it. Nor could administration be 
granted, at this distance of time, the deceased Pulin having 
died so long ago as the year 1865. But Pulin’s widow is said 
by the defendant to have made a deed of gift in his favour, 
and the plaintiffs are entitled to bring their suit asserting an 
independent right against a transaction which, ifthat right is 
well-founded, would wrongfully deprive them of the property 
of Pulin. 

The facts of the present litigation, and tbe reliefs claimed, 
differ widely from those in the case of Ramnandan v. Sheo- 
parsan (1), which is not, therefore, an authority for the general 
proposition advanced on behalf of the defendant. The pldintiffs, 
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as already observed, seek to establish an independent right 
against the deed of gift set up by the defendant ; consequently, 
the question of title is not concluded by.the judgment of the 
Probate Court. Again, if we assume that the plaintiffs had 
succeeded before the District Judge, the defendant would 
nevertheless, have been permitted to sue to enforce his deed of 
gift, for he does not claim from Pulin Paramanik but from his 
widow. Thus, the principle of mutuality, which is$a test to be 
applied in such cases, avails the plaintif's. 

The appeal, therefore, fails, and must be dismissed with costs. 


H. P. C. ] Appeal dismissed. 
(Note. Of. Run Bahadur v. Lucho, I. L R. 11 Cale 801. Ed.] 








Before Mr. Fustice Mookerjee and Mr. Fustice Casperss. 
GUNGA PERSHAD SAHU | 


v 


JHALO.* 


Guardianship— Mother—Re-marriage of mother—Re-marriage recognised by 
oaste— Hindu Law~—Hindu Widows Re-marriage Act (XV of 1850), 
Seo. 3—Drseretion to remove Hinds mother, how exercised, 


There is nothing in Hindu Law to make ıt obligatory upon the Court 
to remove the mother from the office of guardian of her infant children, merely 
because she has re-married. 

The Court isnot bound to remove the mother, who has been previously 
appointed guardian, from her office merely by reason of her re-marriage. 

The allowing the mother after her re-marnage to act ag guardian 
of her minor sons isnot contrary to dictates of humanity or principles of 
universal justice, 


The Court has a discretion, unless good cause is shown to the contrary. 
to appoint a relation as guardian under section 8 of the Hindu Widows Re- 
marriage Act, in the place of the mother. The discretion is to be regulated 
from the point of view of the welfare of the infant concerned. 

If a person is appointed guardian of an infant, and events subsequently 
happen which, if they had existed at the time of the original appointment, 
would have been sufficient to disqualify him from appointment as guardian, 
such disqualifying circumstances, when they come ito existence, justify the 
removal of the guardian. 


Appeal by the Petitioner. 
Application for removal of guardian, 


The material facts and arguments appear from the judgment. 


Babu Nares Chandra Sinha for the Appellant. 
Babu Karunamoy Bose for the Respondent. C. A. V. * 


. 
* Appeal from Order No. 11 of 1910, against the Order of O. W. E. Pittar, 
Esq, District Judge of Patna, dated the lst September, 1909, 
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The judgment of the Court was delivered by 


Mookerjeo J.— This appeal is directed against an order by 
which the Court below has refused an application, under section 
39 of the Guardians and Wards Act, 1890, for removal of the res- 
pondent, a Hindu lady, from the guardianship of the person and 
property of her infant sons on the ground that she has re-married 
after the death of her first husband. The circumstances, under 
which the application was made, are not disputed. One Mahabir 
Prasad died about the year 1900. He left a widow, now respon- 
dent before us, and three infant sons by her. On the sth Decem- 
ber, 1904, the widow obtained a certificate of guardianship in 
respect of the person and property of her infant sons. On the 
29th May, 1909, she married a second time in Sagai form ; it may 
be mentioned at this stage, that re-marriage inthis form is recog- 
nised by the caste to which she belongs. On the 28th June, 1909, 
the appellant before us, who is theson ofthe paternal uncle of the 
father of the infants, applied to the Court for the removal of the 
widow from the office of guardian, on the ground, that, in view of 
the provisions of section 3 of the Hindu Widows Re- marriage 
Act of 1856, she had, upon her second marriage, forfeited her 
right to act as guardian of the person and property of her infant 
sons by her first husband. The application was opposed by the 
widow, and it was contended that, inspite of her second marriage, 
she was a fit and proper person to continue as guardian of her 
minor children. Two of the children were examined by the 
Court ; one of these supported the application made by his uncle, 
while the other distinctly stated his preference for his mother. 
The learned District Judge held that no ground had been made 
out for the removal of the guardian and dismissed the application. 

The uncle of the infants, who was petitioner in the Court 
below, has now appealed to this Court, and on his behalf the 
decision of the District Judge has been assailed broadly on the 
ground that, under section 3 of Act XV of 1856, the mother of 
the infants ceased to be their guardian immediately upon her 
re-marriage, and that, in any event, it would not be tothe interest 
of the minors that they should continue to live under the guardian- 
ship of their mother after she had taken a second husband. In 
answer tothis contention, it has been argued, that the Hindu 
Widows Re-marriage Act of 1856 has no application by reason 
of two circumstarfces, namely, frsé, that it applied only to cases 
where the re-marriage of the widow would have been invalid but 
for the provisions of the Act ; and, secondly, that section 3 of 
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Act XV of 1856, even if it be held to be applicable, governs only 
cases of first appointment ofa guardian, and not cases where, as 
here,a mother appointed guardian during her widowhood is 
sought to be removed on the ground of her re-marriage. Ithas 
further been contended that if re-marriage does not operate as a 
ground of forfeiture of the office of guardian, and if the matter is 
in the discretion of the Court, no grounds have beep established 
for the interference of the Court. The question raised is one of 
considerable importance and apparently of first impression in so 
far, at any rate, as this Court is concerned. 

' There is no controversy in the case before us that the 
respondent was properly appointed guardian of the person and pro- 
perty of her infant children when the order was made in her 
favour in 1904, under section 7 of the Guardians and Wards Act 
of 1890. Section 39 of that Act specifies the grounds for the 
removal ofa guardian appointed by the Court. The first nine 
grounds mentioned in the section have obviously no application 
to the circumstances of this case. The tenth ground, upon which 
the application of the appellant is apparently based, provides that 
the Court may, on the application of any person interested, or of 
its own motion, remove a guardian appointed by the Court, by 
reason of the guardianship of the guardian ceasing or being liable 
to cease under the law to which the minor is subject. In the 
present case, the minors are subject to Hindu Law, and the 
question, therefore, arises, whether under that law the guardianship 
oftheir mother ceases or is liable to cease upon her re-marriage. 
Our attention has not been drawn to any text of Hindu Law, 
which would support an affirmative answer to this question. 
Jagannath in his Digest, translated by Colebrooke, Vol. IV, 1798, 
pages 242-44, texts 449-53, deals with the question of the pro- 
tection of the property of infants. He first quotes a text of Manu 
to the effect, that the King should guard the property which 
descends to an infant by inheritance until he returns from the 
house of bis preceptor or until he has passed his minority. To 
this is added an explanation from the Ratnacara, that wealth, 
which descends to an infant by inheritance and becomes the pro- 
perty of the minor, let the King guard, that is, let him protect it 
from the other heirs. The learned author adds his own comment 
that the King may commit the share of tho minor in trust to any 
one co-hgir or other guardian. The texts subsequently quoted 
from Vishnu, Sancha and Lichita tend to the same conclusion, 
namely, that the King should guard fhe property of an infant, 
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and protect it, as he is incapable from non-age of conducting his 
own affairs. Jagannath then comments on a text of Baudhayana that 
in respect of shares of infants, the King must himself, or through 
some person appointed by him, keep the share of the minor ; the 
expenses and other matters should be superintended by the King 
himself or by a person appointed by him ; the property of a minor 
should be entfüusted to heirs and the rest appointed with his concur- 
rence, or, ifthe infant be absolutely incapable of discretion, with 
the consent of a near and unimpeachable friend, such as his mother 
and the rest ; to which the learned author adds, that, according 
to Katyayana, kinsmen must guard the property of an infant. In 
the comments on text. 453, Jagannath adds, that in practice a 
mother is guardian of a minor and of his property ; but he seems 
to hold that she may not always be skilled in the conduct of 
affairs, in which case the King, as the universal superintendent, 
may arrange to guard the property by every possible means. The 
substance of this discussion, treated as authoritative in Aristo 
Kishore v. Kadermoye (1) which was accepted as good law in 
Bhikero Koer v. Chatela Koer (2), points tothe conclusion, that 
the King, as the ultimate protector of the State, may give suit- 
able directions for the protection of the estate of infants, 
and that the test to be applied isto determine what course is 
beneficial to the infant concerned. It cannot, therefore, be affirmed 
asan inflexible rule of Hindu Law, that a mother, upon her 
re-marriage, is disqualified to act as guardian of the person and 
property of her infant sons; indeed, the text of Manu (IX, 146 
190, 191) may militate against any such rule. 
Reliance, however, has been placed by the learned vakil for 
the appellant upon the case of Baee Sheo v. Rutonjee Nuthoo (3), 
asan authority forthe proposition, that a Hindu mother loses 
her right to act as guardian of her children by reason of her re- 
marriage. The case mentioned, however, is not an authority for 
any such comprehensive proposition. In that case, upon the 
re-marriage of a Hindu widow by name Sheo Rutonjee Nuthoo, 
the grandfather of her child, commenced an action for possession 
of the child on the ground that as she had contracted a second 
marriage, by the custom of the caste, the plaintiff, as the paternal 
grandfather, had a right to the child. In so far as we can gather 
* from the meagre statement in the report, it was not contested by 
the widow that thére was such a custom ; but she resisfed the 
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claim on the ground that, so loug as the infant was at the breast, 
the mother had the best rightto it. The Court of first instance 
dismissed thesuit, as the Sastri of the Surat Adalat declared the 
plea of the mother to be good in law. On appeal, the Zillah 
Judge found that the decision was opposed to the rules of the 
caste, and that asthe mother, atthe time of the original trial, was 
seven months gone with child, the plea set up in defence, which 
alone, according to the exposition of the Sastri, constituted her 
right to retain possession of the child, no longer held good. The 
decree of the original Court was, therefore, reversed, and the 
possession of the child awarded to the grandfather. The mother 
ofthe child then appealed to the Bombay Sudder Court, and a 
Full Bench (Warden, Grant, and Larken, JJ. held that the 
view of the Zilla Judge was correct, and that the pregnancy of 
the mother by a second marriage had divested her of the right 
she would otherwise have to the charge of a child of tender years 
by a first marriage. It is manifest, therefore, that this decision 
was founded on the custom of the caste to which the widow 
belonged. It was alleged by her father-in-law, and not disputed 
by her, that according to such custom she had forfeited her right 
to the guardianship of her son as soon as she contracted a second 
marriage. The case cannot consequently be treated as an author- 
ity for the broad proposition, that a Hindu mother loses her 
right of guardianship of her infant children by a second marriage. 
It may be added that the case of Mukataboo v. Gunesk Lal (1), 
where a mother was superseded from the office of guardian by 
reason of loss of caste, can have no application in view of the pro- 
visions of the Hindu Widows Re-marriage Act, 1856. 

It has next been argued by the learned vakil for the appel- 
lant that by section 3 of Act XV of 1856, a Hindu widow, on her 
re-marriage, loses the right of guardianship of her children by her 
deceased husband. That section provides as follows : 

“ On the re-marriage of a Hindu widow, if neither the widow 
nor any other person has been expressly constituted, by the will 
or testamentary disposition of the deceased husband, the guardian 
of his children, the father or paternal grandfather or the mother 
or paternal grandmother of the deceased husband, or any male 
relative of the deceased husband, may,petition the highest Court 
having original jurisdiction in civil cases in the place where the 
deceaged husband was domiciled at the time of his death, for the 
appointment of some proper person to be guardian of the said 
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children, and thereupon it shall be lawful for the said Court, if it phim 
shall think fit, to appoint such guardian, who, when appointed, 1911, 


shall be entitled to have the care and custody of the said children Gunga Perehad Sahu 
or any of them during their minority in the place of their mother; 
and in making such appointment, the Court shall be guided, so paea 
far as may be, by the laws and rules in force touching the guardian- Mookerjee, 7. 
ship of childrea who have neither father nor mother : Provided 
that when the said children have not property of their own, 
sufficient for their support and proper education whilst minors, 
no such appointment shall be made otherwise than with the con- 
sent of the mother, unless the proposed guardian shall have given 
security for the support and proper education of the children 
whilst minors." 
The learned vakilfor the respondent has argued, that the 
application of this section to the case before us is excluded by 
reason of two circumstances, namely, /irs/, that the section applies 
only to cases of first appointment of a guardian of an infant ; and 
secondly, that it applies only to casesin which the validity of 
re-marriage of a widow is not recognised by the caste to which 
she belongs, and reliance has to be placed upon the provisions of 
the Act to legalise it. He has further contended, that upona 
true construction of the section itself, even if it be assumed to be 
applicable, the Court is competent to appoint the mother, who 
has re-married, as guardian of her infant children, not in her capa- 
city as mother, but as a person otherwise suitable for the purpose. 
In so far as the first reason assigaed by the learned vakil for the 
respondent for exclusion of the application of the section is con- 
cerned, we are not impressed by it as well-founded. It is an 
elementary principle, that if a person is appointed guardian of an 
infant, and events subsequently happen which, if they had existed 
at the time of the original appointment, would have been sufti- 
cient to disqualify him from appointment as guardian, such dis- 
qualifying circumstances, when they come into existence, justify 
the removal of the guardian. This principle is recognised by 
Domat in his treatise on Civil Law (Ed. Cushing, Vol. 1, paras. 
1380 and 1397). In so far, however, as the second reason urged 
by the learned vakil for the respondent, with a view to exclude 
the operation of section 3, js concerned, it is in our opinion, 
.more susbstantial. The view was’ maintained by Sir Charles 
Sargent, C: J., in Parekh v. Bas Vakhat (1), that the provisions 
of section 3 of Act XV of 1856, have no application to a case 
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where the widow belongs to a caste in which re-marriage is per- 
mitted ; in other words, as the object of the statute was to enable 
widows, who were unableto marry previously, to remarry, the 
statute oughtto be considered asa whole, and such of its pro- 
visions as impose a disability, ought not to be applied to cases 
where it is needless for the parties to seek the benefit of the pro- 
visions which recogaise the right of a widow to renfarry. In this 
view, section 3 would have no application to the case before us. 
Butitis worthy of notethat this doctrine may and has been 
carried too far. As was pointed out by this Court in the case of 
Nitya Madhav v. Srinath Chandra (1), the principle of which we 
recognise as well-founded, the learned Judges of the Allahabad 
High Court in Khuddo v. Durgaprasad (2), Ranjit v. Radha 
Rant (3), Har Saran v. Nandi (4) and Dharam v. Nandlal (5), 
appear to have held that because section 2 of Act XV of 1856 did 
not apply to acase in which the re-marriage of a widow was 
recognised by the caste, it followed that the interest of the widow 
in the estate of her husband did not cease on such remarriage. It 
seems to have been overlooked, however, that although section 2 
might not apply, the same result might follow from an application 
of the fundamental rules of Hindu Law, as pointed out in the 
cases of Matungint v. Ram Rution (6), Murugayi v. Viramakah (7), 
Rasul Fehan v. Ram Sudan (8), Vithu v. Govind (9) and Panch- 
appa v. Sanganbasawa (10), In fact, in such cases, as was clearly 
recognised in Putlabat v. Mahadu (11), two questions arise for 
consideration, namely, frst, whether the provisions of the statute 
apply ; and, secondly, if they do not, what is the effect of the 
application of the general principles of Hindu Law ? This latter 
standpoint appears to have been overlooked by the learned Judges 
ofthe Allahabad High Court in the four cases just mentioned, 
as was plainly indicated by Mr. Justice Banerjee in Gajadhar v. 
Kaunsilea (12). Consequently, in the case before us, if we adopt the 
view taken by Sir Charles Sargent, section 3 has no application, 
because it is not disputed that the widow belongs toa caste in 
which re-marriage is recognised as valid by custom. Apart from 
this ground, however, we are decidedly of opinion that the second 
contention of the learned vakil for the respondent is well founded, 
namely, that upon a true interpretation of section 3, the Court is 
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not bound to remove the mother, wbo has been previously 
appointed guardian, from her office merely by reason of her 
re-marriage. That section, no doubt, provides that it shall be 
lawful for the Court upon such re-marriage to appoint some pro- 
per person to be guardian ofthe children in the place of the 
mother, and that in making such appointment the Court shall be 
guided, so far asgmay be, by the laws and rules in force touching 
the guardianship of children who have neither father nor mother. 
The law clearly contemplates that the widow upon re-marriage 
ceases to be the widow of her first husband. She consequently 
loses her preferential right to act as guardian of her children by 
her first marriage. But although such re-marriage is equivalent to 
a civil death in respect of her first husband and his children by her 
so far as their guardianship is concerned, she is not physically 


dead. This is manifest from the proviso to section 3, which con- ` 


templates that when the children have not property of their own 
sufficient for their support and proper education, no guardian 
shall be appointed otherwise than with the consent of the mother, 
unless the proposed guardian gives security. It haseven been 
held (see section 5) that such a re-married widow may succeed to 
the estate of her son by her former marriage. Akorah Sooth v. Bore- 
anee (X), Chamar v. Kashi (2), and Basappa v. Rayav (3). To put 
the matter briefly, the Legislature recognises that such re-marriage, 
not only does not operate asa physical death of the widow, but 
it does not operate even as a civil death for all purposes. Under 
such circumstances, it is impossible for us to hold that the Court 
may not appoint the mother as guardian of her children by her 
first marriage notwithstanding the provisions ofsection 3 of the 
Hindu Widows Re-marriage Act. The only effect of the section 
is, that the preferential right to the appointment she would 
otherwise have (Macnaghten on Considerations of Hindu Law, 25, 
Macnaghten on Hindu Law, Vol. I, 103, OoraAee v. Rajbunsee (4)), 
is destroyed, and if she is appointed, she must be appointed as a 
stranger ; Khushali v. Rani (5) ; in other words, the Court has a 
discretion in the matter, though ordinarily unless good cause 
were shown to the contrary, the Court would appointa relation 
as guardian under section 3 in the place of the mother. 

The question, which has been argued before us, has, it may be 
obsérved, been raised and décided in England. Under the lawas it 
stood before the Guandianship of Infants Act, 1886, it appears to 


(1) (1868) 11 W. R. 82, 2 B. L. R. 199. — (8) (1904) I. L. N. 29 Bom. 91. 
(2) (1902) L L. R. 28 Bom 388. (4) (1847) Beng. S. D. A. 557, 
(5) (1882) I L. B, 4 Al, 195, 
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have been repeatedly held that the second marriage of a widow does 
not operate as a necessary supersession from the guardianship of 
her infant children by her first marriage. Villareal v. Mellish (1). 
In the case of Jn re Gornall(2), the practice of the Court was stated 
to be, upon the re-mariage of the widow, to direct a reference for 
the appointment of a new guardian, and, under such reference, to 
continue her as guardian or re-appoint her witheothers. duony- 
mous (3), Fones v. Powell (4), Pottinger v. Wightman (5). The 
matter in England is, as we have stated, now regulated by 
statute, and in X. v. F. (6). it was ruled, by the Court of Appeal, 
that the mere fact ofthe second marriage of the mother to a 
husband of a different faith from that of the father of her children, 
was not.a ground for interference by the Court for the purpose 
of adding a co-guardian with her. It is manifest, therefore, that 


'in England there is no inflexible rule that a mother, upon 


re-marriage, must necessarily be removed from the office of 
guardian of her infant children. 

A similar view has been maintained in the American Courts, 
and it has been ruled that a woman may be appointed guardian 
of the person and property of her child by first marriage, although 
she has married again and lives with her husband. J» re Her- 
mance(7) In Louisiana, on the other hand, the re-married 
mother is allowed to act as guardian, only if the.Court is advised of 
her fitness by what is called a family meeting. Robins v. Weeks (8), 
Jn re Mossy (9), Fewell v. DeBlanc (10) and Gaudet v. Gaudet (11). 
Wee do not refer to these English or American cases, as furnishing 
in any way authorities binding upon this Court in the decision of 
this matter which must be determined on principles recognised by 
Hindu Law, under which system the conception of the marriage 
relationship is fundamentally different from what prevails in other 
systems of jurisprudence ; but these cases serve to indicate that 
there is no foundation for the suggestion, made by the learned 
vakil for the appellant, that the view taken by the Court below is 
manifestly unreasonable. It is also worthy of note, as pointed 
out by Domat (Vol. 1, section 1378), that, although under the 
Civil Law, women could not be guardians, they could be so to 
their own children ; mothers and grandmothers were qualified, 
because the authority which nature gives them over their children, 


(1) (1737) 2 Swanston 533. (6) (1897) 1 Oh. 528. . 
(2) (1889) 1 Beav. 847. - (7) (1881) 2 Dem. Bur. L 

(8) (1837) 8 Simon 346 (8) (1827) 5 Martin N. 8. 879, 

(4) (1846) 9 Beav. 845. (91 (1843) 3 Robineon 890. 

(5) (1817) 8 Mer. 67. (10) (1908) 110 La 810, 34 Southern 787, 


(11) (1859) 14 La. 119. 
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and the affection which they have for their interest, exempt them OEY ih. 
from the rule which excludes women from guardianship ; and as jen. 
the mother was capable of being guardian, the guardianship Gunga P erahad Sahu 
might be likewise committed to her second husband, who is 
described as the father in law tothe minors (see also Salkowski on 
Roman Private Law, page 302.) Aookerjes, J. ` 
On a rewiew, then, of the principles and authorities we a 
have examined, the position may be summed upas follows. There 
is nothing in Hindu Law to make it obligatory upon the Court 
to remove the mother from the office of guardian of her infant 
children, merely because she has re-married ; there is also nothing 
inthe statutory provisions on the subject which compel the 
Court to direct her removal under similar circumstances ; while 
the fact that, inspite of her re-marriage, she is allowed to continue 
to act as guardian according to other civilised systems of juris- 
prudence, plainly indicate that the appointment is not so con- 
trary to dictates of humanity or principles of universal justice as 
the learned vakil for the appellant contended. In fact, in many 
instances, the inflexible rule, suggested by the learned vakil for 
the appellant, if adopted, might lead to the serious injury of an 
infant of tender years. We must hold, therefore, that although 
the Court has a discretion to remove a Hindu mother from the 
office of guardian of the children of her-first marriage, when she 
has re-married, the exercise of such discretion must be regulated 
from the point of view of the welfare of the infant concerned. In 
the case before us, upon the facts disclosed in the evidence, there 
is no room for controversy as to the mannerin which this 
discretion ought to be exercised. The first child has, no doubt, 
indicated his preference for his uncle; the second, however, has 
pronounced clearly in favour of the mother. The first child is 
stated to be half-witted, and there can be no doubt that the 
appellant has done his best to cause estrangement between the 
mother and the son, The charges of neglect have been proved 
to be wholly groundless. The learned District J udge, therefore, 
rightly refused to remove the mother from the office of guardian. 
The result is that the order of the Court below is affirmed and 
this appeal is dismissed with costs. We assess the hearing fee 
at five gold mohurs. | . i 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
RAGHUBAR MAHTO AND OTHERS 


v. 


H. MANNERS AND OTHERS." 


t Zh 22. Fyectment— Bengal Tenanoy Aot (V 111 of 1885), Seo. 22, 8ub-seo, (8) and. 116— 


Maroh, 1. 


Land, oharaoter of, when material—Ijaradar—Ocoupanoy right—Res- 

judicata, . 

When the plaintiff, a lessee, sought to eject the defendant, not on the 
ground that he was entitled to keep possession of serait lands against the 
wishes of the proprietor but on the ground that the defendant was a trespasser 
as he was not entitled to oontinus in occupation of those lands after the 
termination of hia ijara lease : 

Hold, that the true character of the lands would only be material if the 
defendant proved some kind of agricultural tenancy right thereon, so as to 
make the provisions of section 116 of the Bengal Tenancy Act applicable. 

Section 22, sub-section (8) of the Bengal Tenancy Act prevents the 
ijaradar from acquiring a nght of occupancy in any land comprised in the 
ljara by any means whatever, for instance, by purchase or otherwise 

Ramrup Mahto v. H. Manners (1) explained and doubted. 

In matters of res judicata, it is the competency of the original Court 
which deoided the former suit that must be looked to and not that of the 
appellate Oourt 1n which the suit was ultimately deolded in appeal, 


Appeal by the Plaintiffs. 
Suit for recovery of possession. 


The material facts and arguments appear from the judgment. 

Mr. Pugh, Babu Baldeo Narayan Singh, Moulvi Sowghat 
Ali and Babu Prokas Chandra Sircar for the Appellants. 

Mr. Casperss, Babus Foy Gopal Ghosha and Soroshi Charan 
Mitra for the Respondents. C. A, V. 


The judgment of the Court was delivered by 


Mookerjee J.—The subject-matter ofthis litigation, which 
has now lasted for over nine years, is 31 bighas of land whereof 
the plaintiffs appellants claim to recover possession from the 
first party defendants. The second party defendant Mahomed 
Yeasin is proprietor of estates which bear numbers 5672, 5674, 
and 5518 on the revenue rolls of che Collector of Darbhanga. 
The plaintifs on the 15th December 1901 took alease of the 
first two and of an one-half share of the third putti which 
comprised mouza Charo in pergana Kasma, where the disputed 


lands are situated. The plaintiffs allege that these properties 


* 
* Appeal from Original Decree No 538 of 1908, agfinst the deóree of Babu 
Prayag Nath, Subordinate Judge of Darbhanga, dated the 80th July, 1908, 


(1). (1805) 4 O. L. J, 209. 
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wereletin thica by the proprietor on the oth May 1876 to one 
Digamber Singh from 1284to 1291 (1877 to 1884). Digamber Singh 
sublet the properties under a Aatkina lease dated the 19th 
October 1876 to the Isboulpor Indigo Factory of which the 
Ilmashnugar Indigo Factory was an outwork. The first party 
defendants became proprietors ofthe latter factory and remained 
in possession of the properties till the end of 1291 on the 
strength of tle atkina lease. Upon the expiry of the lease, 
the first party defendants took lease of these properties and 
another property Silliputtee from 1292 to 1306 undera kabuliat 
executed in favour of the proprietor on the 19th October 1884. 
The case for the plaintiffs is that while the first party defendants 
were in possession under the sub-lease and the lease, they 
cultivated indigo on about 33 bighas of land which, under the 
terms of a covenant in the lease of the x9th October 1884, they 
were bound to surrender upon the expiration of that lease in 
1306. The plaintiffs assert that they have been able to get 
possession of only about 2 bighas out of the 33 bighas of indigo 
land and they have accordingly sued to recover possession of the 
remainder. The first party defendants have resisted the claim 
substantially on the ground that they had a right of occupancy 
in the lands in suit, and they have denied that the lands were 
the khudkast lands of the proprietor as described in the plaint. 
Upon these pleadings several issues were raised, of which two 
were important, namely whether the lands in dispute were the 
&ast lands of the first party defendants, whether they had any 
right of occupancy therein and whether they were entitled to 


retain possession after the expiry of their lease. At the original. 


trial in the Court of first instance, the learned Subordinate 
Judge, under circumstances which need not now be recited, 


threw the burden of proof upon the first party defendants,- 


except upon one question, namely, whether the plaintiffs were 
as alleged by them lessees from the proprietor. The result was 
that the defendants were called upon to prove their case first, 
and asin the opinion of the Subordinate Judge, they failed to 
discharge the onus, he made a decree in favour of the plaintiffs. 
The first party defendants then appealed to this Court, and the 
principal contentions urged on their behalf were that the burden 
of proof had been erroneously thrown upon them, that the 
Court below had improperly omitted to frame an issue upon 
the question whethet the lands claimed were raiyati lands or, 
khudkast or malik's serait, lands, and that, generally, the 
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defendants had been prejudiced by the manner in which the 
trial had been held in the original Court. These contentions 
prevailed, and the case was remanded for retrial. After remand, 
two witnesses were examined and the Subordinate Judge 
dismissed the suit. The plaintiffs have now appealed to this Court, 
and on their behalf the learned counsel bas argued that upon 
the face of their lease they are entitled to possession of the 
disputed lands, that according to the covenant if the kabuliat 
executed by the defendants on the 19th October 1884, they 
were bound to surrender the indigo lands now in dispute upon 
the expiration of the term, and that the claim of the defendants 
to continue in possession as raiyats was wholly unfounded. Before 
we deal with these questions, we must advert for a moment to 
an argument addressed to us by the learned counsel for the 
respondents as to the scope of the order of remand. It was 
argued that the order of remand left only certain specific 
questions open for examination and that the contentions of 
the appellants in the case indicates an attempt to question 
indirectly the propriety of the remand. Manners v. Chattor 
Mahto (1. In our opinion, there is no substance in this 
contention. The order of remand, to which one member of 
this Bench was a party, taken as a whole plainly indicates that 
all the substantial questions in controversy were left open for 
consideration. The plaintiffs were to have an opportunity to 
prove either that the lands are zeratt or any other tille on which 
they. claim to be entitled to eject the defendants. If such title 
was established, the first party defendants were to be entitled 
to defeat the claim by proof of a tenancy right alleged under 
the 4urtowlt leases or by purchase.from Tenga Mahton or by 
any other arrangement which might protect them from eviction. 
The whole case was remanded for re-hearing, and the Court below 
was directed to arrive at findings on the points specifically 
noticed in the order of remand as also on the other issues raised 
between the parties. In view of these specific directions, no 
weight can be attached to the contention of the respondents 
that the appellants have covertly attacked the order of remand. 
Now in so far as the questions in controversy are concerned, 
they lie in a narrow compass, and upon the whole evidence on 
the record, we feel no doubt whateyer as to the manner in 
which they ought to be answered. In the first place, so far as° 
the title of the plaintiffs is concerned, tere is no room for 
a> sé (1) (1907) 13 C. W. X, 664. l 


a 
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dispute that the lands in controversy are included within the 
lease granted to them by the proprietor. The plaintiffs have 
not proved that the lands form the serasi of the proprietor, but 
such proof is obviously immaterlal for the purposes of the suit. 
The true character of the lands would only be material, if the 
defendants prove some kind of agricultural tenancy right thereon, 
so as to make the provisions of section 116 of the Bengal 
Tenancy Act &pplicable. But the plaintiffs seek to eject the 
defendants, not on the ground that they are not entitled to 
keep possession of zeratt lands against the wishes of the 
proprietor, but rather on the ground that they are now 
trespassers as they are not entitled to continue in occupation 


‘of these lands after the termination of their ijarah in 1899. 


'There can, therefore, in our opinion, be no serious controversy 
asto the title of the plaintiffs as lessees from the admitted 
proprietor. It was no doubt faintly suggested by the learned 
counsel for the respondents that the lease which is the root of 
the title of the plaintiffs is fictitious aud that they have 
acquired no enforceable title thereunder. No issue was, however, 
raised upon this question, and upon the arguments which have 
been addressed to us, we are by no means convinced that any 
weighty ground has been assigned for doubting the reality of 
the transaction, We must consequently hold that the plaintiffs 
aslessees from the proprietor are entitled to possession of the 
disputed lands, unless the defendants establish that they have 
a subsisting tenancy right therein. When we come, however, to 
analyse the evidence in proof of a subsisting tenancy ofthe 
defendants, it turns out to be of the most unsubstantial character, 
As we have already stated, the factory have been lessees of 
the village from 1877 onwards. During the first seven years, 
they were lessees under Digumber who held from the proprietor, 
and since then, they have been in possession under their own 
lease of the 19th October 1884. The terms of these leases have 
éxpired. Under them, the defendants were in the position of 
ijaradars and could not possibly acquire the status of non- 
occupancy or occupancy raiyats. In fact, it has not been 
suggested before us that these leases were intended to create in 
the defendants the status of raiyats, Such a view, indeed, could 
not possibly be maintained, because cultivation was not the main 


* purpose of the demise. (See Bujrangi v. Mackenzie (1), Bengal 


Indigo Company V. Roghobur Das (2). The cases of Ram 
Q) (1901) 7 0. L.J.476. “(8) (1896) I. L. B. 24 Calo, 272, 
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Khelawan v. Sumbhoo Roy (1), and Ramdhari v. Mackenzie (2), 
are clearly distinguishable. They merely show that if tbe lease 
was in its essence a raiyati lease, the status of the tenant would 
not be affected merely because it was called a zuripeshgi or 
because the tenant accepted in addition to his raiyati interest 
also the interest of a zuripeshgidar. Clearly, therefore, in the 
case before us, the defendants are not entitled to continue in 
occupation upon the strength of the lease of 188% which termi- 
nated in 1899. Have they, then, any other title sufficient to 


enable them to resist the claim of the plaintiffs? The plaintiffs” 


assert —and the evidence upon this point is practically one-sided— 
that the factory snatched away these lands by force from the 
cultivating raiyats. The evidence of Manners depicts a state of 
things different only in name ; if the lands were not taken away 
by force, the tenants were induced: to part with them. It may 
further be noticed that although the defendants produced some 
Řkurtowli leases, they took no steps whatever to have the lands 
identified. They had ample opportunity to do so. In fact, the 
plaintiffs filed interrogatories to obtain information from Manners 
upon this point. But he declined to answer the interrogatories 
as irrelevant. The legitimate reference is that an enquiry into 
this matter would not have assisted the defendants. Apart 
from this circumstance, there are two serious difficulties in the 
way of the defendants. In the first place, there is a covenant 
in their lease of 1884 by which they undertook to withdraw from 
the indigo lands upon the termination of their ijara. That 
clause is in the following terms: * Whatever indigo may be sown 
on land in 1306 (Fusli) by myself and may be standing on the 
land, I will cut in 1307 (Fusli and I will then relinquish the 
aforesaid land in proportion to the proprietor's shares, and I will 
pay 1o annas of rent therefor for 1307 (Fusli) to the said pro- 
prietors in proportion to their shares, in respect whereof I will 
notraise any sort of excuse and objection." "There was some 
discussion at the Bar as to the correct rendering of the corres- 
ponding passage in the original lease, and it was suggested by 
the learned counsel for the respondents that this covenant 
applied only to such indigo lands as might be proved to be 
tHe zerait of the proprietor, The restrictive interpretation 
suggested is, in our opinion, wholly inadmissible. The passage 
in the original has been read out to us and it has been translated 
at our*instance by two different translators attached to the Court, 
(1) (1898) 2 O, W, N. 758. (2).(1905) 10 0. W N. 851, 
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whose vernacular is Urdu. The translation as given above was 
made in 1904 by another translator whose vernacular is, also 
Urdu. We feel no doubt whatever that the rendering given above 
isa correct version of the original. There can, therefore, be 
no room for controversy that the defendants entered into an 
engagement with their lessor, now represented by the plaintiffs, 
to relinquish the indigo lands in dispute upon the expiry of the 
term of their lease, and no reason has been even suggested why 
they should not abide by the terms of the contract. 

In the second place, the provisions of section 22, sub-sec- 
tion (3) ofthe Bengal Tenancy Act completely negative the defence. 
That section provides that a person holding land as an ijaradar 
or farmer of rents shall not, while so holding, acquire a right 
of occupancy in any land comprised in his ijara or farm. This 
section, in our opinion, prevents the ijaradar from acquiring a 
right of occupancy in any land comprised in the ijara by any 
means whatsoever, for instance by purchase or otherwise. It is 
true that a different view was taken in the case of Ramrup 
Mahto v. Manners (1) where it was ruled that the word " acquire" 
did not include “ purchase." It is to be observed, however, that in 


the case mentioned, the question arose between vendor and 


vendee, aud also between landlord and tenant, so that it was 
not open to the veudor sub-tenant to dispute the title of the 
vendee landlord ; the question, therefore, did not really arise for 
decision, and we are not prepared to follow the view taken as accu- 
rately representing the true view of the law ; as a matter of fact, 
the Legislature promptly intervened and by Act I of 1907 (B.C.) 
the words “by purchase or otherwise” were inserted after 
the word " acquire.” Under the law, therefore, as it now stands, 
there can be no doubt as to the true effect of section 22, 
sub-section (3), and in our opinion the amendment merely gave 
effect to what had always been the law. It was suggested, how- 
ever, that the decision in the case of Ramrup v. Manners (1) 
was given with regard to a small portion of the lands which form 
the subject-matter of this litigation, though there are no 
materials for identification. That circumstance is, we think, 
immaterial. In the first place. the decision was given in a suit 
for rent brought by Manners .against an under-tenant : it cannot 
eonsequently prejudice the rights of the proprietor through 
whom the ‘plaintiffs claim title. In the second place, thaf suit 
was originally tried in the Court of a Munsiff who would not 


(1) (1905) £ O. L. J. 209. 
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O1viL, have been competent to take cognizance of the present suit ; 
1911. consequently although the ultimate decision in that suit was 
Ragbubar | Mahto by this Court, it cannot operate as res judicata ; for upon the 
authorities reviewed in S4:2o Raut v. Baban Raut (1), it must 
mE now be taken as firmly settled that it is the competency 
Mookerjes, 7 of the original Court which decided the former suit that must 
! be looked to and not that of the appellate Cougt in which the 
suit was ultimately decided on appeal. On a review, then, 
of the whole evidence on the record, the conclusion appears 
irresistible that the defendants have no subsisting right on the 

.basis whereof they can resist eject ment. 

The result, therefore, is that this appeal must be allowed 
and the decree of the Subordinate Judge discharged. The 
claim of the plaintiffs for recovery of possession is decreed. 
They are entitled to direct possession of the lands described in 
Schedules (A) and (B) and joint possession to the extent of 
one-half share of the lands mentioned in Schedule (C). They 
are also entitled to mesne profits. The case will be remanded 
to the Subordinate Judge in order that he may assess the mesne 
profits from the date when the title of the plaintiffs accrued 
“to the date when possession may be delivered to them, If the 
plaintiffs desire to have a partition of the lands comprised in 

- Schedule (C), they will be entitled to do so in a separate suit 
properly framed for the purpose. The plaintiffs are entitled to 
their costs throughout the litigation. 


A. T. M. x Appeal allowed, 


v, 
H. Manners, 


(1) (1908) 7 0. L. J. 470 ; I, L. R. 85 Calo. 858 (369). 
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[ON CONSOLIDATED APPEALS FROM THE HIGH Court oF JUDICA- 
TURE FOR THE NORTH-WESTERN PROVINCES, ALLAHABAD.] 


Conversion to Mahomedanism, affect of—Joint Hindu famly—Forfeiture— 
Bengal Regulation VII of 1832, Seo. 0—.4Aot XXI of 1860— Intention of 
the law of Limitation —Luvnitation Aot (XIV of 1859), See. 1, Clauss 12 
— Limitation Aot (IX of 1871), Article 142—Limitation Aot. (XV of 
1877), Article 141 —4Alwnation— Test to be applied when vevertionors 
challenge an alienation made by the holder of a limited interest— Adverso 
olaimants—Oompromise— Title. 


One B, and his son D, were members of a joint Hindu family. E became a 
Mahomedan in 1845, but R and Dremained joint until D's death in January 
185!. D left a widow, S, and two daughters, O and M. On the death of R, in 
September, 1851, the entire property, which had stood all along in his name, 
was recorded in the name of his widow, R. R K, In consequence of disputes 
between the heirs of D and R. R, K.the Court of Wards took over, in 1852, 
possession of the entire estate making R. R K. a monthly allowance, No 
allowance was made to Ds heirs, who were referred to the eil Oourta for 
the establishment of their rights. 8 died in 1857 and R.R, K. in the 
following year. In 1860, O and M entered into a compromise with B's 
daughter's son, K, whereby O and M obtained between them 84 anna share 
ofthe property, and K recelved the remaining 7j anna share In the same 
year, after the partition ofthe estate, the parties obtained possession of the 
respective shares allotted to them. O died in 1866, and M obtained possession 
of the entire 8} anna share, which on her death devolved on her sons, the 
plaintiffs, In a suit to recover possession of properties forming part of his 74 
anna share: MA. 

* Held, that the intention of the Bengal Regulation VII of 1882, section 9, 
and Act XXI of 1850, wes that by declaring that the Hindu or Mah8medan 
law should not be permitted to deprive any person not belonging to either 
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of those persnations, of a right to property, or that any law or usage which 
inflicted forfeiture of rights or property by reason of any person renouncing 
his or her religion, should not be enforced, the Legislature virtually set aside 
the provisions of the Hindu law, which penalised renunciation of religion or 
exclusion from caste, and that the effect of those enactments was that on R.'s 
abandonment of Hinduism, D did not noguire any enforcible right to his 
father’s share in the joint family property, which he could either assert 
himself or transmit to his heirs for enforcement in a British Court of justice. 

Held, also, that whatever right D. acquired under the eHindu law to the 
share of his father, came into existence in 1845, and no suit could be brought, 
even 1f the enactments referred to above had permitted 1t, to enforce the right 
after the lapse of 12 years "from the time the onuse of action arose" under 
section 1, clause 12 of Act XLV of 1859, which applied; and that the intention 
of the law of limitation was, not to give aright where there was not one, but 
to interpose a bar after a certain period to a suit to enforce an existing right 
and, therefore, nothing in Articole 142 of Act IX of 1871, or in Artiole 141 of 
Act XV of 1877 could lead to the revival of D’s right, if any, that had already 
become barred, 

Hurrinath Ohattsrji v. Mohunt Mothoor Mohun Goswami (1) followed, 

Held, lastly, that the true test to apply to a transaction which was 
challenged by the reversioners as an alienation not binding on them was, 
whether the alienee derived title from the holder of the limited interest or 
life-tenant, and that as the compromise of 1860 was based on the assumption 
that there was an antecedent title of some kind in the parties, and the 
agreement acknowledged and defined what that title was, K acquired no 
right from the daughters of D. í 

Rani Mewa Kunwar v. Rani Hulus Kunwar (2) referred to, 

Consolidated appeals from three decrees of the High Court 
at Allahabad, dated the 23rd April, 1907, which reversed three 
decrees of the Subordinate Judge of Bareilly, dated May 20th, 
1905, which had dismissed the respondents’ suits. 

The facts are stated in the judgment of the High Court 
reported in I. L. R. 29 All. 487. 

Mr. H. Cowell for the Appellants: Khairati Lal, through 
whom the appellants claim their title, did not acquire any right 
to the property in suit from the daughters of Daulat. Khairatis 
title is antecedent to the compromise of 1860, which is based 
on the assumption that there was an antecedent title of some 
kind in the parties to it. That agreement only acknowledges 
and defines that title: Rant Mewa Kunwar v. Rant Hulas 
Kunwar (2). The respondents, therefore, have no cause of 
action against the appellants. 

The transaction of 1860 does not pyrport to be and is not 
on itg true construction and effect an alienation by way of gift* 


(1) (1898) L, R, 20 I, A. 188, at 192, 2 (1874) L. R, 11 A. 157, at 168, 
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of a 74 anna share to Khairati Lal. Under it the daughters of 
Daulat Singh obtained by agreement possession for the first 
time of property to which their father's title, if any, accrued 
in 1845, and has never been enforced. They (the daughters 
of Daulat Singh) also cured by that agreement the original 
imperfections of their father's title: Munshi Karim-ud-Din v. 
Kunwar Gobtad Krishna Narain (1). It was a compromise 
of doubtful claims and as such it was within their powers 
as Hindu daughters representing their father's estate, and. it. 
binds the respondents in the absence of any fraud, which is 
not even suggested in this case: Katama Natchiar v. The Raja 
of Shivagunga (2), Hunoomanpersaud Panday v. Musammat 
Babooee Munraj Koonweree (3), Baboo Lekraj Roy v. Baboo 
Mahtab Chund (4); and Mayne on Hindu Law and Usage, 
(7th ed.) sections 346, 347, 624, 634 and 635, pages 455, 457, 
840, 852 and 854. The compromise took place 50 years ago and 
has been acted upon ever since. The respondents do not suggest 
any fraud and there is no reason why it should not be binding 
upon them. Reference was also made to Lala Oudh Beharee 
Lall wv. Ranee Mewa Koonwer (5). The possession allotted 
under the agreement of 1860 of the mouzahs in suit to Khairati 
Lal was in full proprietary right, and was maintained by him 
and his successors adversely to Daulat’s daughters, and also to 
the respondents as Daulat's reversionary heirs. 

The respondents cannot enforce their claim under forfeiture 
due to Ratan's conversion under Bengal Regulation VII of 1832, 
section 9 and Act XXI of 1850: Bhagwant Singh v. Kallu (6). 

The respondents are claiming as reversionary heirs of 
Daulat, whose title, if any accrued in 1845, the date of Ratan's 
conversion. No suit to enforce that claim could be brought 
after the lapse of 12 years, from 1845 : Limitation of suits (Act 
XIV of 1859), section 1, clause 12, and section 18. The suit is, 
therefore, barred by limitation. The right to sue is barred and 
cannot be revived.. The Indian Limitation Act (XV of 1877), 
section 2; and Aurrinath Chatterji v. Mohunt Mothoor Mohun 
Goswami (7). Act IK of 1871, Art. 142, and Act XV of 1877, 
Art. 141 have no application to this case, which is governed 
by Act XIV of 1859. The appellants and their predecessors 


(1) (1909) L. B. 36 I. A 498; at 146. (4) (1871) 14 M. I. A. 393, at 808. 
(2) (1863) 9 M. I. A. 589, at 604. (6) (1868) 3 Agra Reports, 82, at 84. 
(B) (1856) 6 M. I. A. 398. * (6) (1888) I. L R. 10 All. 100, 

(7) (1893) L. B. 20 L A. 183, at 192. 
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have been since 1845 in possession of the mouzahs in suit 
adversely to Daulat and his heirs claiming under the forfeiture. 

Mr, DeGruyther, K. C, and Mr. B. Dube for the Res- 
pondents: The compromise of 1860 made by the daughters 
of Daulat, who had the limited estate similar to that of a Hindu 
widow, is not binding on the respondents, who are the rever- 
sionary heirs of Daulat: Zmuit Kunwar v. Roop Narayan 
Singh (1), Shec Narain Singh v. Khurgo Koeri (2, Sant Kumar 
v. Deo Saran (3), and Mayne on Hindu Law and Usage, (7th 
ed.) section 643, page 866. 

[Lorn Rosson: Judgment would be binding.] 

Yes, my Lord. 

[Lorn Ronson: The compromise could be embodied in a 
judgment.] : 

Judgment by consent would not be binding. Tne -judgment 
must be a judgment obtained after a fair trial. Reference was 
also made to Musammat Indio Koer v. Shaikh Abdool 
Burkat (4). 

Ratan by his conversion became, according to Hindu law, 
civilly dead in 1845, and the whole of the property of the joint 
family vested in Daulat in that year. Bengal Regulation VII of 
1832, section 9 laid down procedure to be applied when the 
parties came before the Court, and did not apply here: Gobind 
Krishna Narain v. Abdul Qayyum (5). Under that section, 
when the parties to a suit are of different religions, the law 
applicable to the case is that of justice, equity and good 
conscience: See also Bengal Regulation VIII of 1795 and 
Bengal Regulation VII of 1832, section 8; Act XXI of 1850 was 
passed after the conversion of Ratan in 1845 and it did not, 
therefore, apply here. It is not retrospective. 

[Lorn Rosson: The Act says the Court shall not apply the 
rule of confiscation. ] 

The effectof the Act is not to deprive the person next 
entitled, on apostacy, of a right previously vested in him, Under 
no circumstances a right that is vested could be divested by a 
subsequent statute unless it is especially provided in that behalf 
by that statute : Maxwell on the Interpretation of Statutes, (4th 
ed.) pages, 321-323. P al 

The possession of the property by the Court of Wards ig 

(1) (1880) 60. L. R. 76, (81.) (8) (1886) I. L B, 8 All. 865, (870 & 871. 


12) (1882) 10 C. LR, 887, (842,) (4) (1870) 14 W. B. 146. 
(5) (1909) I. L. R. 25 All, 646. 
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not, as contended, adverse to the respondents: Karan Singh v. 
Bakar Ali Khan (1), and Zhe Secretary of State for India in 
Council v. Krishnamont Gupta (2). The Limitation Act (XV 
of 1877), Art. 141 is applicable here and the suit is not barred 
under it: Aunchordas Vandrawandas v. Parbatibhai (3). The 
respondents could not sue until the death of Mewa in 1899, 
as the compsomise was good for her life, and the right to 
possession did not accrue till then. Ifthe right did not accrue 
before 1899, how could it be barred before that time? 

Mr. Cowell, in reply, further referred to | Agra Reports, 
at page 85, where a case reported in (1852) Sudder Dewany 
Reports, 1103, is cited showing that Act XXI of 1850 would be 
applied retrospectively to a suit instituted before the passing of 
that Act ; and Act XIV of 1859, section II. 

The judgment of their Lordships was delivered by 


Mr. Ameer Ali,—These appeals, which have been consoli- 
dated by an order dated 1st November 1910, arise out of three 
actions in ejectment, brought hy the plaintiffs in the Court of 
the Sabordinate Judge of Bareilly, who dismissed the suits by 
one judgment on the 20th of May 1905. His decision, however, 
was reversed on appeal by the High Court of Allahabad, which 
decreed the plaintiffs claims, on the 23rd of April 1908. The 
defendants have appealed to His Majesty in Council, and the 
point for determination is the same in each case. 

The plaintiffs claim as next reversioners to their grandfather 
(mother's father) Raja Daulat Sing to recover possession of 
certain properties held by the defendants, on the allegation that 
the deed of compromise under which the latter purport to 
derive title is not binding on them, The defendants, on the 
other hand, are transferees from one Raja Khairati Lall, a 
grandson by a daughter of Raja Ratan Sing, the father of Daulat 
Sing, and a party to the compromise in question. 

The history of Ratan Sing's family and the circumstances 
which led to the compromise have been twice before this 
Board, and will be found summarised in the earlier of the two 
cases (4), It is unnecessary, therefore, to enter into them at 
any length. For the purposes of the present appeals it is 

(1) (1882) I, L. R. 1 AILS. f (2) (1902) L B. 29 I, A, 104, 
(3) (1899) L. B. 26 I. A. 71, at 81, , 


m ATA iter XM Hulas Kunwar L. R. 1 I. A. 157,18 B. 
. R, tA arim-ud-din v. Kunwar Gobind Krish . ' 
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sufficient to state that Raja Ratan Sing, who appears to have 
held a high position in the Court of the then King of Oudh, 
owned considerable property within British territories, part of 
which is in suit, and that he and his son Daulat were members 
of a joint Hindu family and thus entitled in joint tenancy each 
to a moiety of the properties. 

It may be taken now as established beyond dispute that in 
1845 Ratan Sing abandoned Hinduism and adopted the Mahom- 
medan faith. But although his renunciation of the Hindu 
religion involved, under the Hindu Law, the forfeiture of civil 
rights to the extent of depriving him of his share in the joint 
estate, Daulat advanced no claim based on such forfeiture, and 
father and son remained joint until the latter's death in January 
185r. 

Daulat left him surviving a widow named Sen Kunwar, and 
two daughters, Chhattar Kunwar and Mewa Kunwar. On the 
death of Ratan Sing some months later (September 1851) the 
entire property which had stood allalong in his name in the 
Collector’s Register was recorded in the name of his widow, 
Rani Raj Kunwar. 

Disputes then arose between the heirs of Daulat on the one 
side and Raj Kunwar on the other. Eventually, and in conse- 
quence of these disputes, the Court of Wards took over, in 1852, 
possession of the entire estate, making Raj Kunwar, who is 
stated to have been a person of weak intellect, an allowance of 
Rs. 500 a month. The rights of Daulat's heirs do not appear 
to have been admitted to any part of the property, as no 
allowance was made to them, and, in fact, it is alleged, they 
were referred to the civil Courts for the establishment of their 
rights. Matters remained in this condition for several years. 
Sen Kunwar died in 1857 and Raj Kunwar, Ratan's widow, the 
following year. In 1860, under the advice of Mr. John Inglis, a 
well-known District Officer, then Collector of Bareilly, the 
daughters of Daulat and the grandson of Ratan, Khairati Lall, 
entered into the compromise which the plaintiffs now seek to 
set aside so far asic affects them. 

By this compromise Daulat Sing’s daughters, Chhattar 
Kunwar and Mewa Kunwar, obtained between them an 84 
anna share, taking the entire estate as 16 annas; ‘whilst Khairati 
Lall réceived a 7} anna share. Partition was effected: in terms 
of the compromise, and the parties, obtained possession of the 
respective shares allotted to them. Chhattar Kunwar died in 
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1866. There was litigation between Chhattar’s husband and 
Mewa Kunwar as to the right to Cahattar's share, which was 
ultimately decided in Mzwa Kunwat’s favour who thus obtained 
possession of the entire 84 anna share received by the two sisters 
in 1860. Mewa Kunwar died in 1899, and tne share held by her 
has devolved on the plaintiffs, her sons. 

Their case is that on the abandonment of Hinduism by 
Ratan Sing hè forfeited his half-share in the joint property 
which vested in Daulat Sing, that they as his heirs are entitled to 


the entire 16 annas, and that they are not bound by the’ 


compromise of 1860, as Chhattar Kunwar and Mewa Kunwar, 
being mere life tenants, had no authority, in the absence of 
legal necessity, to alienate the 74 anna share in favour of 
Khairati Lall. 

The defendants, who are transferees either from Khairati 
Lall or his heirs contend zzZer alia that the compromise entered 
into by the two ladies was not an alienation ; -that it was a 
family arrangement for the settlement of disputes under which 
they obtained more than they were legally entitled to; that in 
view of the British legislation (to which the defendants refer) 
the forfeiture, on which the plaintiffs rely, could not be 
enforced, and that, therefore, there was no divestment of the 
right of Ratan in respect of his half share, and that even if any 
such right, as the plaintiffs allege, devolved on Daulat in conse- 
quence of Ratan's conversion in 1845, it became “ extinguished ” 
on the lapse of 12 years from the date of such devolution. 

The Subordinate Judge in a well-considered judgment 
upheld the defendant’s pleas and dismissed the suits, The 
learned Judges of the High Court, on appeal by the plaintiffs, 
arrived at a different conclusion, They were of opinion that 
on the conversion of Ratan Sing, Daulat became “sole and 
absolute owner of the whole ‘estate,’ inasmuch as Regulation 
VII of 1832 did not abrogate the Hindu Law as to the 
consequences of apostasy,” and Act XXI of 1850 was not enacted 
until some five years after his adoption of the Mahomedan 
faith, With regard to the compromise of 1860, although they 
considered it to be ‘just and wise" and “ perhaps the best 
arrangement that could be made,” they felt pressed by authority 
to hold in effect that it 4mounted to an alienation which the 
*ladies, in the absence of legal necessity, were not competent to 
make, and that cons€quently it was not binding on the plaintiffs, 
In this view of the question-they reversed, as already stated, 
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the decision of the Subordinate Judge, and decreed the 
plaintiffs’ claim in all three suits. The learned Judges did not 
deal with the question of limitation raised by the defendants, 

Their Lordships regret they are unable to concur in the 
judgment of the High Court. 

In 1845, when Ratan Sing abandoned Hinduism and adopted 
the Mahomedan faith, the rule laid down in section 9, Regulation 
VII of 1832, for decision in civil suits where the “parties ranged 
against each other belonged to different persuasions, was in 
force in the Bengal Presidency. It declared in express terms 
that in such cases— 

* When one party shall be of the Hindu and the other of 
the Mahomedan persuasion, or where one or other of the parties 
to the suit shall not be either of the Mahomedan or Hindu 
persuasions, the laws of those religions shall not be permitted 
to operate to deprive such party or parties of any property to 
which, but for the operation of such laws, they would have been 
entitled." 

Act XXI of 1850 extended the principle of section 9, 
Regulation VII of 1832 of the Bengal Code, throughout the 
territories subject to the Government of the East India Company. 
After reciting the provisions of section 9, and stating that it 
would be beneficial to extend its principle to the rest of British 
India, it enacted that— 

“So much of any law or usage now in force within the 
territories subject to the Government of the East India Company, 
as inflicts on any person forfeiture of rights or property, or 
may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing, or having 
been excluded from the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
Courts of the East India Company, and in the Courts established 
by Royal Charter within the said territories." 

The intention in both enactments is perfectly clear ; by 
declaring that the Hindu or Mahomedan law shall not be 
permitted to deprive any party not belonging to either of those 
persuasions of a right to property, or that any law or usage 
which inflicts forfeiture of rights or property by reason of any 
person renouncing his or her religion, shall not be enforced, 
the legislature virtually set aside the provisions of the 
Hindu law which penalises renunciation of réligion or exclusion 
from caste, — 4 
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The effect of the legislation of 1832 and 1850 was that on 
Ratan Sing's abandonment of Hinduism, Daulat Sing did not 
acquire any enforcible right to his father's share in the joint 
family property which he could either assert himself or transmit 
to his heirs for enforcement in a British Court of Justice. 

In the view their Lordships take of this branch of the case 
it is not necessary to discuss the question of limitation raised 
by the defendants. But it may be observed that whatever 
right Daulat acquired under the Hindu law to the share of his 
father came into existence in 1845 on the conversion of the 
latter to the Mabomedan religion. No suit could be brought, 
even if the enactments referred to above had permitted it, to 
enforce the right after the lapse of 12 years “from the time 
the cause of action arose" (section 12, Act XIV of 1859). 
Nothing in Article 142 of Act IX of 1871 or of Article 141 of 
Act XV of 1877 could lead to the revival of a right that had 
already become barred. In this connection their Lordships 
would refer to the judgment of this Committee in the case of 
Hlurrinath Chatterji v. Mohunt Mothoor Mokun Goswami (t), 
where it was pointed out that “the intention of the law of 
limitation is, not to give a right where there is not one, but to 
interpose a bar after a certain period to a suit to enforce an 
existing right." ; 

Such was the relative position of the parties in 1860, when 
the compromise was entered into, The heirs of Daulat had no 
existing enforcible right tothe share of Ratan Sing, and the 
entire property was recorded in the name of his widow. Under 
these circumstances the parties, under the advice of the District 
Officer, instead of engaging in a long litigation, arrived at a 
mutual settlement of their claims. The real nature of, the 
compromise is well expressed in a judgment of the High Court 
of the North-West Provinces in 1868 in the suit of Mewa 
Kunwar against her sister Chhattar Kunwar’s husband. The 
learned Judges say as follows :— 

“The true character of the transaction appears to us to 
have been a settlement between the several members of the 
family of their disputes, each one relinquishing all claim in 
respect of all property in dispute other than that falling to his 
share, and recognising the, right of the others as they had 
.previously asserted it to the portion allotted to them respectively. 
It was in.this ligh, rather than as conferring a, new distinct 

(1) (1898) L, R. 20 I, A. 188, 
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title on each other, that the parties themselves seem to have 
regarded the arrangement, and wethink that it is the duty 
of the Courts to uphold and give full effect to such an 
arrangement (1). 

Their Lordships have no hesitation in adopting that view. 
The true test to apply to a transaction which is challenged by 
the reversioners as an alienation not binding on them is, 
whether the alienee derives title from the holdet of the limited 
interest or life-tenant. In the present case Khairati Lall 
acquired no right from the daughters of Daulat, for “the 
compromise,” to use their Lordships’ language in Rant Mewa 
Kunwar v. Rani Hulas Kunwar (2), is based on the assumption 
that “there was an antecedent title of some kind in the parties, 
and the agreement acknowledges and defines what that title is.” 

In their Lordships’ judgment the decisions on the authority 
of which the learned Judges of the High Court have held the 
compromise not to bind the plaintiffs, are not applicable to the 
present case. 

On the whole their Lordships are of opinion that the 
judgment and decrees of the High Court of Allahabad should 
be reversed and those of the Subordinate Judge restored, and 
they will humbly advise His Majesty accordingly. 

The respondents will pay the costs of this appeal and of the 
appeal in the High Court. 

Messrs. Pike, Parrott & Co.—Solicitors for the Appellants. 

Messrs. T. L. Wilson & Co.—Solicitors for the Respondents. 
jJ M P. Appeals allowed. 


(1) Agra High Court Reports, North West Provinces, Vol. IV, p. 84. 
(2) (1874) L. R. 1 I. A. p. 166; 13 B, L. B 812, 
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Mortgage—Oonstruction—Simple nortgago—Condition that the mortgages shall 
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tuary mortgage in default of payment of interest by the mortgagor—Atort- 
gagee's right to a decres for sale, 
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A mortgage bond which expressed itself that it wasa simple mortgage, 
provided that “xf the whole or a portion of the interest remains unpaid by the 
due date, His Highness (the mortgagee) shall take possession of the mortgaged 
properties immediately thereafter, and enjoy the said properties as under 
usufructuary mortgage :” 

Held, that the mortgagze retained the position of a simple mortgagae, and 
when the mortgagor had not fulfilled his obligations, the decree for sale of the 
mortgaged property*was a matter of course. 

Appeal from a decree of the High Court of Judicature at 
Madras, dated January 9th, 1908, whereby the decree of the 
District Judge at Vizagapatam, dated the sth April, 1904, was 
substantially affirmed. 

The suit was brought by the present respondent against the 
present appellant and his father, since deceased, to enforce a 
mortgage, dated the 21st May, 1895, and executed by the latter 
to secure a loan. made to them by the predecessor of the present 
respondent, 

The sole question on the appeal was as to the construction 
of the said mortgage—whether under its terms the present 
respondent was or was not entitled toa decree for sale. The 
said mortgage, which was therein described as a deed of mortgage 
without possession, recited the loan of Rs. 75,000 and proceeded 
as follows :—" We shall pay with interest at the rate of Rs. 4, 
(four rupees), per Rs. 100 per annum, in respect of the said 
amount. We have given in simple mortgage herefor the lands 
mentioned in schedule No. 1, annexed hereto, in favour of His 
Highness, retained the land in our possession alone. If the 
whole or a portion of the interest remains unpaid by the due 
date, His Highness shall take possession of the mortgaged pro- 
perties immediately thereafter, and enjoy the said properties as 
under a usufructuary mortgage; and out of the cist amount 
realised therefrom, deducting the expenses in respect of kattubadi, 
quit rent, land cess, establishment and repairs, the balance shall 
be credited towards the interest of this document.” After setting 
out certain other provisions, the mortgage concluded as follows :— 
" After discharge of the entire principal and interest of this 
document, we shall receive back the mortgage properties, this 
document and the title deeds. For the principal and interest of 
this document, this mortgage: property, ourselves, our heirs, ahd 
our other movable and immovable properties shall be liable." 

The judgment of the High Court was as follows : z 

* The only question argued before usis whether under the 
terms of the instrument of mortgage, the mortgagee, the first 
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respondent, is entitled to a decree forsale. It is contended that 
there is no covenant for payment. In Exhibit A, after a recital 
of the circumstances under which the loan was taken and of the 
details of the consideration, and also of the receipt of seventy- 
five thousand rupees, follows the clause, which, it is contended 
for the appellant, does not amount toa promise to pay. The 
mortgagors ‘agree to pay with interest at the rate of 4 per cent. 
per year. It may no doubt be true that they do not say in so 
many words that they shall pay the principal sum. But they 
undoubtedly promise to pay something and it cannot be any- 
thing else but that amount. This view is also confirmed by the 
last provision in which they acknowledge their personal liability 
and make the rest of their property also liable. 

“Tt is next contended that, assuming there is a covenant to 
pay, that payment can only be enforced by the plaintiff taking 
possession of the property and enjoying the usufruct. In that 
case it would follow that the plaintiff would have no means of 
enforcing payment of the debt unless the mortgagor made default 
in payment of interest. 

“ We do not consider that under the terms of the instrument 
the plaintiff is bound to take possession. He is undoubtedly 
entitled to do so. But there is nothing to suggest that he has 
not his remedy by suit. 

* We, therefore, dismiss the appeal with costs." 

The appellant, then, appealed to His Majesty in Council. 

Mr. Arthur Cohen, K. C, (Mr. Dunne with him), for the 
Appellant : The contention is that the respondent is not entitled 
to a decree for sale, but that he is entitled to a decree for posses- 
sion of the mortgaged property. 

[Sir ArTHUR WirsoN: Is it contended that the ordinary 
rights of a mortgagee are excluded ?] 

Yes, my Lord. The instrument here is neither a simple nor 
a usufructuary mortgage according to the definition of those 
terms in section 58 (4) and (4) of the Transfer of Property Act. 

[SIR ARTHUR WiLsoN : Is it not a simple mortgage in the 
first instance turned into a usufructury mortgage in certain 
events ?] 

This is a simple mortgage, which incertain events would turn 
into a mortgage of a usufructuary nature, but not a proper usu-" 
fructuary mortgage. The rights and liabilities of the parties 
should be determined by their contract as evidenced in the 
mortgage deed: Act 1V of 1882, section 98. The deed here 
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provides that the mortgagee skall take possession. It does not 
say that he may. He is not entitled to sell the mortgaged 
property : Shaikh Idrus v. Abdul Rahiman (1). 


581. 


P. C. 
“1911. 


—— 


Lingam Krishna 


[Lorn MACNAGHTEN referred to section 58(5) of Act IV Bhapatt Devu Gara 


of 1882] 

Section $8 has no application here. Because here the 
mortgage is a simple mortgage combined with some other kind 
of mortgage, which is of the nature of a usufructuary mortgage, 
and section 98 applies. 


[Lorp MACNAGHTEN : The sole question is whether Act IV 
of 1882 applies.] 

Act IV of 1882, section 67 was also referred to. 

Sir Robert Finlay K. C, Mr. DeGruyther K. C, and Mr. 
K. Brown for the Respondent, were not heard. 


The judgment of their Lordships was delivered by 


Lord Macnaghten.—It seems to their Lordships that this 
case is perfectly clear and the judgment appealed from per- 
fectly right. ; 

The mortgagee advanced a large sum of money on terms 
very favourable to the mortgagor. At the same time he retained 
the position of a simple mortgagee: That is so expressed in the 
deed itself, 'The mortgagor has not fulfilled the obligations he 
undertook. After prolonged forbearance and fifteen years after 
the mortgage was made, the mortgagee, whose interest is greatly 
in arrear, comes forward and says: ‘I ama simple mortgagee,” 
and he asks the Court to enforce his rights. The decree was a 
matter of course. 

Their Lordships will therefore humbly advise His Majesty 
to dismiss the appeal and the appellant must pay the costs. 

Messrs. Chapman, Walker and Shephard.—Solicitors for the 
Appellant. 

Mr. Douglas Grant.—Attorney for the Respondent. 


J. M. P. Appeal dismissed. 
(1) (1891) I. L R 16 Bom 808, at 806. F 
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PRESENT : Lord Macnaghten, Lord Robson and Sir Arthur Wilson. 
BISHUN CHAND BACHHAOT 


v. 


BIJOY SINGH DUDHURIA. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | ° 
Kweoulion sale— Buil to set aside—Frand and conspiracy—Forfeiture of the 
purchase money— Reversal of conoxrrent findings, 

Where the Courts in India decreed the snit by the respondent against the 
appellant and two other defendants fora declaration that the purchase of a 
house by the appellant at an auction-sale was invalid on the ground that it 
was brought about by the fraud of the appellant and the other defendants, the 
judgment-creditor and the judgment-debtor, and prior to the institution of the 
suit the sale was duly confirmed after evidence had been Heard on both sides : 

Held, on the evidence reversing the lower Oourts’ decrees that the allega- 
tions of frand and conspiracy made against the appellant had not been brought 
home to him ; that, under all the circumstances of the case, there was no suffi- 
cient ground for setting aside a sale, confirmed by the Court after prompt local 
inquiry, and for inflicting on the appellant a forfeiture of the considerable 
purchase money paid by him out of his pocket. 

Appeal from a judgment and decree of the High Court at 
Calcutta (April 16, 1907) confirming those of the Subordinate 
Judge of Murshidabad (May 25, 1904.) 

The facts materialfor the purpose of this report are set out 
in the judgment of their Lordships. 

Mr. DeGruyther, K.C. and Mr. K. Brown for the Appellant : 
It is contended by the other side that the decree, in execution of 
which the sale took place, was fraudulent, and that the execu- 
tion proceedings were also fraudulent. Both Courts have held 
that the decree was not fraudulent. The appellant did not buy 
as benamidar for the debtor, and the sale to him should not be 
set aside at all, or, at any rate, unconditionally. There is no 
reasonable evidence of fraudulent intent on the part of the decree- 
holder and the debtor. The case of fraudulent conspiracy now 
raised was not raised on two previous occasions when the sale was 
challenged. The question whether the appellant made himself 
a party to or had notice of fraud on the part of the decree-holder 
and judgment-debtor, was not raised on the issue, and was not 
tried by the Subordinate Judge, and 'the fiading of the High 
Court «hereon is wrong: Abdool Hoosein £enail Abadin vw. 
Turner (1) and Gunga Narain Gupta v. Ti tluckram Chowdhry (2). 


(1) (1887) L. R. 14 I. A, 111 at 126 (2) (1888) L. R. 15 I, A. 119, 
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Sir Robert Finlay: Both Courts in India have held that 
the proceedings were fraudulent. 

There are no concurrent findings here, because the conclu- 
sions on matters of fact as to which the learned Judges of the High 
Court say that they concur with the Subordinate Judge are not 
those stated in his judgment. The inference drawn by the Courts 
in India that the saleis fraudulent or benami is an inference 
erroneous in ldw from the facts found by those Courts respectively. 
The allegations of fraud, if proved, would constitute an offence 
under section 420 of the Indian Penal Code. 

Sir Robert Finlay, K.C., and Mr. A. M. Dunne for the Res- 
pondent : The findings of fact of the High Court being in affit- 
mance of the findings of the original Court on the issues as to the 
fraud and collusion on the part of the defendants, in connection 
with the execution proceedings and the sale, and as to the appel- 
lants being a mere ġenamidar for the defendant No.3in the 
matter of the purchase, there is no appeal threrefrom. There is 
no substantial or real question of law involved in the appeal. 
Findings such as these are binding unless exceptional circums- 
tances are shown to reverse them, and no such exceptional 
circumstances are shown to exist here. 

The case of Abdool Hoosein Zenail Abadin v. Turner (1) has 
no bearing here. It simply lays down that a charge of fraud 
must be fully proved, and that when one kind of fraud is alleged, 
another kind cannot be proved. It is necessary for the other side 
toshow that there was no evidence to support the findings and 
the Court below had gone wrong in law. 

[Lorp MACNAGHTEN asked whether the respondent would 
be prepared, in case ofthe dismissalof the appeal, to pay the 
appellant Rs. 12,000, the price of the house. It is found that 
the appellant paid that amount, which was distributed by the 
Court. The effect of the decree under appeal is that the sum is 
confiscated.] 

The respondent has received nothing, and he cannot be 
ordered to pay anything to the appellant. The respondent con- 
siders that the house is still open to sale. 

Mr. DeGruyther K. C., replied citing the Civil Procedure 
Code (Act XIV of 1882), sections 311, 545 and 608. 

The judgment of their? Lordships was delivered by 

Lord Robson.—This is an appeal from a decree .of the 
Bengal High Court of Judicature which confirmed a decree of 
‘the Subordinate Judge of Murshidabad. 


(1) (1887) L, B, 14 I. 4,111, 
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The suit was brought in September 1902 by the respondent 
Bijoy Singh against the appellant fora declaration that the pur- 
chase by the appellant of ahouse at an auction sale, held under 
the order of the District Court of Murshidabad, in certain execu- 
tion proceedings, was invalid on the ground that it was brought 
about by the fraud ofthe appellant, and the other defendants 
Tara Chand, the judgment-creditor, and Chatrapat Singh, the 
judgment-debtor, in those proceedings. . 

The respondent Bijoy Singh was a creditor of Chatrapat 
Singh and held a decree for the amount of his debt, Rs. 10,000. 
He applied to the District Court of Murshidabad for execution 
against Chatrapat's properties and accordingly in September 
1900 the house in question was attached and ordered to be sold 
on the 15th January 1901. The debtor procured a postponement 
ofthe sale until the 21st March 1901 by a part payment of 
Rs. 4,000. In January and February 1901 suits were begun by the 
debtor’s two sons against the respondent, alleging that the house 
was family property ; that they were entitled to shares therein 
according to the Mitakshara law ; and asking for injunctions 
restraining the sale of their shares. The sale was accordingly stayed 
in February 1901, on terms that security for the whole amount 
of Bijoy Singh's debt should be furnished. This was done on the 
8th March 1901, and the sale on behalf of the respondent thus 
indefinitely stayed. 

Inthe meantime proceedings were also being taken against 
Chatrapat Singh by the defendant Tara Chand, who had 
obtained a decree in the Calcutta Small Causes Court for the 
amount of bis debt, Rs. 1,800, as far back as September 1896. 
That decree was transmitted to the District Court of Murshidabad 
for execution, and on the 22nd February 1901 the house in ques- 
tion was duly attached, and the sale fixed for the 15th May 1901, 
On that day the judgment-debtor petitioned the Court to post- 
pone the sale for seven days. On his promise that the debt should 
be paid in that time, Tara Chand consented, and this delay was 
granted by the Court, The promise was not kept, and the sale 
accordingly took place on the 22nd May 1901, when the appellant 
Bishun Chand Bachhaot became the purchaser at the price of 
Rs. 12,000. That sum was paid by him, and has since been dis- 
tributed among the general body of (reditors. It is now alleged 
that the real purchaser was the judgment-debtor himself, and that 
the appellant was only a “ denamdar” or mere nominee. 

The charges of fraud made by the respondent in his state- 


Vor. XIII.] PRIVY COUNCIL. 


ment of claim were of a sweeping character. It was alleged that 
Tara Chand's decree was false, and obtained by collusion with the 
judgment-debtor ; that there was similar fraud in relation to the 
attachment and the sale proclamation ; that the suits by the 
sons were really instituted by the judgment-debtor in order to 
obtain a stay of the respondent's suit, and so enable a sham sale to 
be effected in the collusive suit of Tara Chand ; that the sale fixed 
for the 15th May 1901 was then adjourned with the fraudulent 
consent of Tara Chand because it was known that effective bidders 
would be present ; that on the 22nd May the judgment-debtor's 
pleader, one Harendra, fraudulently told the respondent’s agent 
that the sale was again to be adjourned, and thus prevented him 
from attending, and that only dependants and followers of the 
judgment-debtor were present at the sale. The charges against 
Tara Chand in relation to his debt and decree were conclusively 
disproved. There can be no doubt that Tara Chand’s decree, 
which was of long-standing, was genuine, and that he sought and 
obtained executien under it in perfect good faith. Both the 
Subordindate Judge and the High Court have found in the appel- 
lant’s favour on this very important part of the case. 

The learned Subordinate Judge has also found that the pur- 
chase money forthe house was found by the appellant himself 
and not, (as the respondent alleges!, by the judgment-debtor. 
The High Court do not dissent from this view, so that on the 
evidence it cannot be said that the appellant was a mere 
" benamdar." Further, it was found that the respondent's allega- 
tions of fraudulent non-service of process of attachment and 
sale were not correct. 

These fndings materially attenuate the general case of 
fraud set by the respondent and, in what remains of the 
case, their Lordships are unable to see any sufficient or substan- 
tial evidence of fraud on the part of the appellant. 

The genuineness of Tara Chand's debt and decree being 
now admitted, it becomes necessary to scrutinise carefully the 
charges brought against him in relation to the execution. His 
consent to the postponement of the sale for seven days on the 
debtor's promise of payment was not necessarily fraudulent. No 
doubt it fitted in well with the specific charges of fraud originally 
brought against him but, whgn those charges are eliminated from 
*the case, there is nothing to show that this particular act may not 
have been quite inndtent. The respondent, however, can make 
no case unless it be treated as a step in the alleged conspiracy, 
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Nor can much importance be attached to the fact that Tara 
Chand's pleader had intimate business connections with the 
judgment-debtor's pleader, Harendra. The fact is that Tara 
Chand's agent, Basanta, desired to retain Harendra in the pro- 
ceedings, but Harendra, being already retained for the judgment- 
debtor, recommended his friend Ram Krishna, who thereupon 
acted for Tara Chand. 

The appellant is a money lender and a mangof substance. 
When cross-examined as to his means he stated his income-tax 
and offered to produce the receipts, so the suggestion that he 
was merely an impecunious nominee was not sustained. 

He said he had heard of the proposed sale at the house of 
his pleader, Baikant Babu, who had also acted occasionally for 
Chatrapat. Baikant told him the property would be sold cheap, 
owing to the litigation of the sons which, he thought, would 
come to nothing in the end—an opinion which proved correct. 
The appellant thereupon instructed him to arrange for a represen- 
tative to attend the sale on his behalf and to bid up to Rs. 10,000 
or Rs. 12,000. He forthwith paid Rs. 3,000 to Baikant to meet 
the deposit that might be required and afterwards sent, out 
of his own funds, the balance of Rs. 9,000. Other bidders com- 
peted for the property. They are said, perhaps truly, to have 
been friends or associates of the judgment-debtor, but it is not 
correct to say they were ‘followers and dependants”; nor is 
there anything in the evidence or the circumstances to establish 
the suggestion that they were acting in collusion with the 
appellant. 

The respondent says he was willing to give Rs, 60,000 for 
the house, but was prevented from attending by Harendra telling 
his agent on the day of the sale that he was instructed to apply 
for another postponement. Harendra was called by the respon- 
dent, and would only say that he had no recollection of this; but 
assuming that he said it, there is nothing to show that the 
appellant should be held responsible for any misrepresentation 
by Harendra. 

On the 20th June 1901 the respondent preferred a claim 
under section 311 of the Civil Procedure Code, in the District 
Court of Murshidabad, praying that the sale might be set aside, 
but his petition was dismissed, and the sale duly confirmed after 
evidence had been heard on both sides if relation to, the points, 
raised by the respondent. I. . 

Litigation also arose after the sgle between the appellant and 
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the sons of the judgment-debtor, who set up against him their 
claim to shares in the house under the Mitakshara law. That 
claim was dismissed and the appellant obtained possession in 
January 1902. It is said that he has made no use of the property 
and still holds it for the benefit of the judgment-debtor, but this 
suit was comynenced in September 1902 so that the appellant 
has not been able to deal effectively with what was probably a 
speculative purchase, 

Their Lordships are of opinion that the allegations of fraud 
and conspiracy made against the appellant have not been brought 
home to him and that, under all the circumstances, there is no 
sufficient ground for setting aside a sale, confirmed by the Court 
after prompt local inquiry, and for inflicting on the appellant 
a forfeiture of the considerable purchase money paid by him out 
of his own funds, 

Their Lordships will therefore humbly advice His Majesty 
that the decrees of the High Court and of the Court of the 
Subordinate Judge ought to be reversed and this Appeal allowed, 
with costs here and in the Courts below. 

Mestrs. Lee and Pemberton.—Solicitors for the Appellant. 

Messrs. T. L, Wilson & Co.—Solicitors for the Respondent. 


Ja M. P. Appeal allowed, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 
NAWAB BAHADUR OF MOORSHEDABAD 


v. 


HARISH CHANDRA ACHARJEE.* 


Civil Procedure Code (Act V of. 1808), O, 38, Rr. 4, 5, Y(3) —Forma pauperis, 
applicatwn to sus in—Court's duty—HAigh Court, jurisdiction —Cawso 
of action. 

Before an application for leave to sue in forma pawyeris is granted, it is 
the duty of the Oourt to satisfy itself that the allegations of the petitioner do 
show a cause of action, and the allegations are not only those made in the 
plaint but algo include those madq in the examination of the applicant before 


, the Court, 


It is open to the High Court to determine at the preliminary stageewhether 
the plaintiff is or is not entitled to suoceed on the basis of the alleged cause 
of actien, 


* Civil Rule No. 3587 of 1910, against the order of Babu Uma Nath 
Ghowal, Subordinate J a ot Moorshidabad, dated the 28th June 1910, 
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Application for revision by the Objector in the application 
for leave to sue in forma pauperis. 


The material facts and arguments appear in the judgment. 

Mr. Chakrabarty, Moulvi Serajul Islam and Babu Hemendra 
Nath Sen for the Petitioner. 

Babu Haraprasad Chatterjee for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside 
an order which purports to have been made by the Court below 
under Order 33, Rule 7, sub-rule 3 of the Civil Procedue Code of 
1908. The opposite party before us made an application in the 
Court below for leave to sue in forma pauperis on the rsth 
September 1909. On the 9th October, he applied for amend- 
ment of the plaint. This was directed to be put up for orders 
on the 27th November. Objections were then filed on behalf 
of the present petitioner who had been made one of the defen- 
dants in the suit. One of these objections was that the plaint 
did not disclose any cause of action and that the application 
for leave to sue in forma pauperis ought to be rejected on that 
ground alone. No further proceedings appear to have been 
taken in this matter till the 21st May 1910 when the plaintiff 
presented another petition for amendment of the plaint and 
prayed that the previous application of the 9th October 1909 
might be rejected. The petitioner was examined on that day and 
his application for leave to amend the plaint was granted, which 
he was directed to file within the 28th May 1910. It was not 
till the 3rd June 1910, however, that he filed what is called the 
amended plaint, which was in substance a new plaint. Objection 
was at once taken on behalf of the petitioner before us on the 
ground that the new plaint could not be entertained in the form 
in which it had been presented. The Subordinate Judge there- 
upon heard arguments, and for reasons not quite intelligible, 
gave permission to the plaintiff to withdraw the new plaint 
which had been presented and to alter the plaint originally 
presented. The plaintiff availed himself fully of this opportunity 
and the plaint as amended, which has been placed before us, 
shews that material alterations werg made in the allegations 
contained in the original plaint. n*behalf of the present 
petitiorfer, the objection appears to have beep reiterated at that 
stage that the plaint, neither as originally drawn up nor as 
subsequently modified, disclosed any cause of action, and that 
the application ought to be dismissed on that ground, The 
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Subordinate Judge overruled this objection and on the 28th 
June 1910 granted the application of the plaintiff for leave to sue 
in forma pauperis. It is this order which we are now invited 
to revise. 

The learned vakil who has appeared to show cause has 
argued that the plaint as amended does disclose a cause of action 
and that it is ‘not open to this Court to determine at this 
stage whether the plaintiff is or is not entitled to succeed on the 
basis of the alleged cause of action. In support of this contention, 
he has placed reliance upon the cases of Debi Das v. Mohunt 
Ram Chandra Das (1) and Gofal Chandra Neogy wv. Bigoo 
Mistry (2). These cases affirm the proposition that it is not 
open to a Court at the preliminary stage to enter into the 
merits of the suit and to determine whether the cause of action 
alleged in the plaint is or is not well-founded. The correctness 
of this position need not be disputed, though there has been 
some divergence of judicial opinion upon the question of the 
extent to which the Court is entitled to investigate the facts 
at the preliminary stage, with a view to determine whether 
or not the allegations of the plaintiff disclose any cause of action. 
The learned Judges of the Allahabad High Court in the case of 
Kamrukh Nath v. Sundar Nath (3) were inclined to the view that 
the Court is authorised by section 407 of the Code of 1882 which 
corresponds with Rule 5 of Order 33 of the Code of 1908, to deal 
not merely with the question of jurisdiction, but also to determine 
whether the person who.asks for leave to sue in forma pauperis 
has a good subsisting prima facte cause of action, capable of 
enforcement in a Court of Justice and calling for an answer. 
Sir John Edge C. J. pointed out in that case that the Court was 
not limited to the allegations in the plaiat but might also take 
into account the allegations made by the petitioner in the 
course of his examination under Order 33, Rule 7 of the Code. 
The learned Chief Justice, observed that if the allegations in the 
plaint were the sole matters to be looked to and the applicant 
were admittedly a pauper, the granting of the application to sue 
as a pauper would depend, not on whether he had any merits to 
go upon, but on the skill of the gentleman who drafted the peti- 
tion and the plaint, and the éxamination as to the merits under 
section 406 would be superfluous. The same view was adgpted 
in the cases of Amir Khan v. Alwar Mamkhan (4) and Sankara- 

(1) (1898) 3 O. W. N. 474. ` (8) (1898) I. L. B. 20 All, 299. 
(2) (1003) 8 C. W. N. 70. (4) (1908) I, L. B, 37 Mad 81. 
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rama Ayyar v. Subramania Ayyar (1). A more restricted view,’ 
however, was subsequently adopted by the learned Judges of the- 
Madras High Court in the case of Rathnam Fillai.v. Pappa 
Pillai (2) on the basis of which the decision in Sankararama 
v. Subramania Ayyar (1) was subsequently reversed, See 
Sankararamier v. Subramania Atyar (3). The later view adopted: 
by the learned Judges of the Madras High Court is to the effect 
that the investigation contemplated by the Code under Order 33, 
Rule 4 does not refer at all to the merits but only to the question 
of pauperism of the applicant. But this view is hardly in accord 
with Rule 4, sub-rule (1), which provides that where the applica- 
tion is in proper form and is duly presented, the Court may, if it 
thinks fit, examine the applicant or his agent when the applicant 
is allowed to appear by agent, regarding the. merits of the claim 
and the property of the applicant. The Court is, therefore, 
entitled in its discretion to interrogate the applicant as regards 
the merits of the claim, obviously with a view to determine 
whether or not his allegations show a cause of action. Possibly; 
no hard and fast rule can be laid down with regard to the extent 
to which the investigation should proceed at this preliminary 
stage; but, one point is beyond controversy, namely, that 
before an application for leave to sue in forma pauperis is 
granted, it is the duty of the Court to satisfy itself that the 
allegations of the petitioner do show a cause of ac:ion ; and the 
allegations are not only those made in the plaint, but also include 
those made in the examination of the applicant before the Court. 
Tested in the light of this principle, what is the position of the 
present petitioner? He asserts that in 1885 the owners of the 
disputed property appointed him an inspector of their zemindary 
on a salary of Rs, 30 a month and agreed to pay him Rs. 5,000 
in cash and to grant him a mourasi mokurari settlement of 
mouzah Bhurutpur if he succeeded in making arrangements for 
paying off their debts. He further asserts that the owners 
executed in his favour a power-of-attorney, evidently with a view 
to enable him to manage their properties. Subsequently, on the 
16th March 1894, the owners executed a mortgage of the pro: 
perties in favour of Messrs. Andrew Yule & Co. The mortgagees 
sued to enforce their security in 1896, obtained a decree, and. 
had the properties sold in execution in Dgcember 1897 when 
they were purchased by the Nawab Bahadur of Moorshidabad; 


(1) (1902) 1. L, B. 27 Mad. 120. (2) (1902) 13 M. L. J. 292 
: (8) (1908) 13 M, L, J, 426, - D 
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The plaintiff asserts that after all these transactions and after 
possession had been delivered by the Court to the purchaser, 
the owners executed, on the rrth June 1898, a deed of trust 
which was intended to have a retrospective effect. It is on the 
strength of this deed of trust, which was not executed in his 
favour, but which he asserts, was executed for his benefit in the 
name of Khundkar Muhammed Ahsan, that he seeks to recover 
possession of the disputed properties from the purchaser at the 
mortgage sale. A bare statement of these facts is sufficient to 
show that the plaint as it now stands does not disclose any 
cause of action against the defendant. It is obvious that the 
Subordinate Judge did not take into consideration, as be was 
bound to do, the allegations made in the plaint ; had he done so, 
only one conclusion would have been possible; namely, that 
leave should not be given tò the plaintiff to sue in- forma pauperis, 

The result, therefore, is that this Rule is made absolute, the 
order of the Court below dated the 28th June 1910 is discharged, 
and the application for leave to sue in forma pauperis is dis- 
missed ; we make no order as to costs. | 
A. T. M. i Rule made absolute. 





Before Mr. Y ustice Mookerjee and Mr. Fustice Caspersz. 
KAMINI DEBI 
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Land Acquisition Act (I of 1894), Seo, 32. Gub-seo, (1), ols, (i) and (ii)— 
t Persona inoompetent to alienate '—Shebait —Compensation money, if oan 
be applied to effect repairs and Vnprovement upon the remainder of trust 
groperty—' Purchase of other lands'—Shebait, ‘if absolutely becoming 
entitled ’—Jurisdiotion. 


When land, dedicated to an 1dol or to religious and charitable purposes 
generally, has been acquired under the Land Acquisition Act, it is land belong- 
ing to the shebait or trustee who has no power to alienate the same within the 
meaning of the provisions of section 82 of the Land Acquisition Aot and the 
Land Acquisition Judge can order the compensation money to be invested, 

Mrinalini v. Abinash (1) referred to, 

The Court may, under ol. (+) Of sub-section (1) of seotlon 82 of the Land 
Acquisition Act, sanotion the application of the compensation money to effeot 
repairs and improvements upon the remainder of the trust property, - 

Casea under section 69 of the Lands Clauses Consolidation Aot, 1846, 
reviewed. of , 

* Oivil Rule No 4981 of 1910, against an order of Arthur Goodeve, Esq, 
Land Acquisition Judge df 24-Perganas, dated the 18th: November 1910.* 

(1) (1910) TL O. L. J. 538, 
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A Bhebait, under ol. (íi) of sub-seotion (1) of section 82 of the Land 
Acquisition Act, is not a person absolutely entitled to the fund even when it is 
established that part of the fund is needed to be applied for thu protection of 
the debuttur estate, The shebait, even if the fund is placed at his disposal, 
can apply it only for the purposes'of the endowment. 

As under section 82 of the Land Acquisition Act, the fund is placed in the 
oustody of the Oourt, jurisdiction is by implication conferred upon the Court 
to deal with all questions that may arise as to the application of the fund in 
its custody. A Land Acquisition Judge can entertain and investigate on the 
merits an application by a shebait to withdraw a portion 4 the compensation 
money in deposit. 

Applieation for Revision by the Petitioner. 

Application to the Land Acquisition Judge for an order 
to pay her certain amount out of the compensation money, to 
enable her to improve the debuttur property, and to execute 
necessary repairs to the buildings, in one of which the idol is 


located. 
The material facts and arguments appear from the 


judgment. 
Dr. Rash Behary Ghose and Babu Satis Chandra Mookerjee 


for the Petitioner. . 4 

Babus Mohendra Nath Roy, Monmotho Nath Mookerjee and 
Biraj Mohan Mojumdar for the Opposite Party. C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.— The substantial question of law, which calls 
for our decision in this Rule, relates to the true construction of 
section 32 of the Land Acquisition Act of 1894, and isapparently 
of first impression, in so far, at any rate, as the Courts of this 
country are concerned. There is no controversy as to the 
circumstances under which the order of the Court below, now 
under consideration, was made. The petitioner before us is the 
present shebait of an idol, Gopal Jiu, to whom considerable 
properties were dedicated by her father, Ram Kamal Mukherji, 
under a testamentary disposition made on the 4th February, 
1845. Ever since the foundation of the endowment, there has 
been litigation relating to the properties, the most recent 
instance of which will be found reported in the case of dghore 
Nath Mukerjee v. Ramini Debi (1). By this decision, given on 
the 15th December 1909, the right of the petitioner to the office 
of shebait was declared. * f 

If appears that before the petitioner had been appointed 


(1) (1909) 11 O D. J, 461, 


~ 
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shebait, a portion of the debuttur estate had been acquired, 
under the Land Acquisition Act, by the Government, at the 
instance of the Commissioners of the Port of Calcutta. The sum 
awarded as compensation, was invested in Government securities 
of the nominal value of Rs. 32,500. On the 24th September, 
1910, the petitioner applied to the Land Acquisition Judge for 
an order to pay her Rs. 24,000 out of the compensation money, 
to enable her to improve the debuttur property, and to execute 
necessary repairs to the buildings in one of which the idol is 
located. This application was opposed by representatives of the 
founder, who have no present interest in the endowment, but 
may possibly, at some future time, succeed to the office of 
shebait. The Land Acquisition Judge dismissed the application, 
on the 18th November, without any enquiry into the merits. 
The learned Judge held that, as the petitioner was not absolute- 
ly entitled to the compensation money in her capacity as shebait, 
she could not claim to draw any portion of the invested funds; 
and that, in any event, the money ought not to be placed at her 
disposal, because the Court had no machinery to exercise any 
effective control over the expenditure. 

The petitioner obtained this Rule, on the 28th November 
1910, for reversal of the order in question, on the ground that 
the learned Judge had erroneously refused to exercise the juris- 
diction vested in him by law. In support of the Rule, it has 
been contended, that the terms of section 32 are comprehensive 
enough to authorise the Land Acquisition Judge to allow the 
petitioner to spend a portion of the compensation money with 
a view to effect necessary repairs to the debuttur property ; this 
position, it has been maintained, is established by the cases of 
Exp. Rector of Grimoldby (1), In re Aldred’s Estate (2) and 
Exp. Rector of St. Botolph (3). In answer to this contention, it 
has been argued by the learned vakil for the opposite party, 
that repairs and permanent improvements do not fall within 
clause (7) or clause (#7) of section 32 of the Land Acquisition Act, 
and in support of this view, reference has been made to the cases 
of Drake v. Trefusts (4), In re Leighs Estate (5), In re Nether 
Stowey Vicarage (6), Brunskill v. Caird (7), Exp. Rector of 
Newton Heath (8), In re Venour's Settled Estate (9), Vine v. 

D 


. (1)876)2 Oh. D. 325. " (5) (1871) L. R. 6 Gh. App. 887. 
(2) (1882) 21 Oh, D. 328, (6) (1878) L. R. 17 Eq. 156. 6 
18) (1804)'8 Oh. 544, * (7) (1878) L. R. 16 Eq. 498. 


(4) (1875) L. R, 10 Oh. App. 864. (8) (1898) 44 W. R. 645. 
(9) (1876) 2, Ch. D. 526, 
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Raleigh (1) and In re Serard's Settled Estate (2). The question 
raised is of considerable importance, and, by no means, free from 
difficulty ; the solution of it must obviously depend upon the 
true construction of the statutory provisions on the subject. 

Section 32 of the Land Acquisition Act provides for the 
investment of compensation money deposited in respect of lands 
belonging to persons incompetent to alienate the same. The 
section lays down, that when the money has bee invested in 
Government or other approved securities, the Court shall direct 
the payment of the interest or other proceeds arising from such 
investment to the person or persons who would, for the time 
being, have been entitled to the possession of the said land; 
and such monies shall remain so deposited and invested until 
the same be applied (7) in the purchase of such other lands as 
aforesaid, that is, other lands to be held under the like title and 
conditions of ownership as the land in respect of which the 
compensation money shall have been deposited, was held ; or, 
(ii) in payment to any person or persons becoming absolutely 
entitled thereto. 

Two questions manifestly arise upon the construction of this 
section, namely, rst, whether the land acquired belonged to a 
person who had no power to alienate the same, in other words, 
whether, when debuttur land has been acquired, the provisions 
of the section for investment of the compensation money may 
at all be brought into operation ; and, secondly, if the provisions 
of the section are applicable, whether the shebait is entitled to 
withdraw any portion of the invested funds and apply the same 
to effect necessary repairs to the remainder of the debuttur 
estate. 

In so far as the first of these questions is concerned, we are 
inclined to the view that land, dedicated for religious and charit- 
able purposes, is land which may properly be described as 
belonging to a person who has no power to alienate the same. 
No doubt, in the case of land dedicated to an idol, the idol may 
be deemed as the person to whom the land belongs ; but, as was 
pointed out by their Lordships of the Judicial Committee in 
Fagadindra Nath Roy v. Hemanta Kumari Debt (1), although 
there is no doubt that an idol may be regarded as a juridical 
person capable as such of holding probezty, it is only in an ideal 
sense that property is so held; and, assuming the religious j 

(1) (1801) 2 Oh, 18. (2) (1893) 8 Ch. 252, 

(8) (1904) I, L, B. 32 Calo, 129; L. R. 81 I, A. 208, 
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dedication to have been of the strictest character, the fact 
remains that the possession and management of the dedicated 
property belong to the shebait. This carries with it the right 
to bring whatever suits are necessary for the protection of the 
property ; and every such right of suit is vested in the shebait, 
not in the idol. Without any undue violence, therefore, to the 
language used by the Legislature in section 32, sub-section (1), 
we may hold that when land, dedicated to an idol or to religious 
and charitable purposes generally, has been acquired, it is land 
belonging to the shebait or trustee who had no power to alienate 
the same. We are further of opinion, that no difficulty is 
created by the expression “who has no power to alienate the 
same," because although the shebait may, in special cases, have 
the power to alienate a portion of the debuttur estate, he is 
ordinarily incompetent to deal with the corpus of the dedicated 
property. Consequently, when such dedicated property is 
acquired under the Land Acquisition Act, the presumption is 
that it belonged to a person not competent to alienate it ; and, 
therefore, the provisions of section 32 may be brought into 
operation [see Mrinalini Dasi v. Abinash Chandra Dutt (1), 
where section 32 of the Land Acquisition Act was held to apply 
to cases in which land in possession of a Hindu widow as heiress 
to her husband is acquired, though in certain contingencies 
a Hindu widow may be competent to alienate absolutely a part 
of the estate inherited by her from her husband]. We must 
consequently hold that in the case before us, the compensation 
money was rightly invested under section 32 of the Land 
Acquisition Act, and this is the settled practice of the Land 
Acquisition Court, 

In so far as the second question is concerned, the answer 
depends upon the effect to be attributed to clauses (:) and (tz) of 
section 32, sub-section (1), of the Land Acquisition Act. The 
learned vakil for the petitioner has contended that the terms 
of clause (7) are comprehensive enough to justify the application 
of a portion of the compensation money to effect repairs 
absolutely essential for the preservation of the remainder of the 
property. It may be observed that the clause relied upon 
speaks of the application of the compensation money in the 
. purchase of other lands, and, prima facie, it is not easy to see 
how money, applied for the purpose of repairs, hówever 
necessary they may be, can be deemed to be money applied for 


(1) (1810) 11 C. L, J, 688. 
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the Purchase of land. But the learned vakil for the petitioner 
has argued that the clause in question is based on section 69 of 
the Lands Clauses Consolidation Act, 1845, and ought to be 
interpreted in the same manner as the corresponding section 
of the English statute. This, in our opinion, is a legitimate 
mode of interpretation of statutory provisions, because, as 
observed by Blackburn, J., in Mersey Docks va Cameron (1), 
where an Act of Parliament has received a judicial construction 
putting a certain meaning on its words, and the Legislature in 
a subsequent Act zn pari materia uses the same words, there 
is a presumption that the Legislature used those words intend- 
ing to express the meaning which it knew had been put upon 
the same words before, and unless there is something to rebut 
that presumption, the Act should be so construed, even if the 
words were such that they might originally have been construed 
otherwise, In other words, as James L. J., put it in Exp. Camp- 
bell (2), where once certain words in an Act of Parliament have 
received a judicial construction in one of the superior Courts, 
and the Legislature have repeated them without any alteration 
in a subsequent statute 5 part materia, the Legislature must be 
taken to have used them according to the meaning which a 
Court of competent jurisdiction has given them. To the same 
effect is the observation of Sir John Jervis, C. J. in Ruc&mabaye 
v. Lulloobhoy (3) that when words in a statute have been 
judicially construed to have a certain meaning, and have been 
adopted by the Legislature in a subsequent statute zm part 
materia, they must be construed according to the sense in which 
they have been previously used, although that sense may vary 
from the strict literal meaning of them. Now, in the case 
before us, section 69 of the Lands Clauses Consolidation Act, 1845, 
upon which section 32 of the Land Acquisition Act is modelled, 
provides—we need only quote so much of the section as is 
relevant to our present purpose—as follows : 

“Ifthe compensation which shall be payable in respect of 
any lands or any interest therein taken by the promoters of the 
undertaking from any person having a partial or qualified 
interest only in such lands and not entitled to sell or convey 
the same, the same shall be paid into the Bank in the name 
and with the privity of the Accountant-General of the Court 
of CHancery; and such monies shall remain so “deposited, 

(1) (1865) 11 H. L. O. 448 (480). * 


(3) (1870) L. & 5 Ch. App. 703. 
(8) (1852) 5 M, I. A, 284 (260), 
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until the same be applied to some one or more of the following 
purposes, that is to say, (1) in the purchase or redemption of 
theland tax or the discharge of any debt or encumbrance 
affecting the land ; or, (2), in the Purchase of other lands to be 
conveyed, limited and settled upon the like uses and purposes, 
and in the same manner as the lands in respect of which such 
money shall have been paid stood settled ; or, (3), if such money 
shall be paid in respect of any buildings, in removing or 
replacing such buildings, or substituting others in their stead ; 
or, (4), in payment to any party becoming absolutely entitled 
to such money." 

It will be observed that the second clause in this provision 
corresponds with the first clause in section 32 of the Land 
Acquisition Act, Now, with reference to this clause, it has been 
held in numerous decisions in England, that the Court may 
sanction the application of the compensation money to effect 
repairs and improvements upon the remainder of the trust 
property. But the learned vakil for the opposite party has 
contended that the decisions in England are by no means 
uniform and that no rule can be deduced from them to be 
applied in the construction of our statute. It may be conceded 
that there has been some divergence of judicial opinion upon 
this point in England, and thatthe cases are by no means easy 
to reconcile. But upon an examination of the authorities to 
which we shall presently refer, the following rules will be found 
to be deducible ; 

(1) Ordinary repairs are not payable out of capital monies ; 
they must be borne out of income; but the Court may authorise 
an expenditure in the nature of repairs, for the preservation of 
the trust estate, in cases amounting to salvage. The cases of 
In re Leigh's Estate (1), Clarke v. Thornton (2), Exp. Barrett (3), 
Jn re Venour’s Settled Estates (4), Drake v. Trefusts (5), in re 
Vicar of Queen's Camel (6) and Jn re Belfast Water Commis- 
stoners (7), afford illustrations of the first branch of this rule ; 
see, also, Jn re Montagu (8), In re Partington (9) As an 
illustration of the second branch of the rule, reference may be 
made to Jn re <Aldred’s Estate (10), where the proposed 
expenditure which was sanctioned was found necessary to the 

(1) (1871) L. B 6 Ob App. 887. (6) (1863) 11 W. B. (Eng) 508. 
(3) (1887, 85 Oh. D9307. (7) (1870; I. R. 5 Eq. 6 
(3) (1850) 19 L 3. Ob, 415. (8) (1897) 2 Ch. 8. 


(4) (1876) 2 Oh. D, 683, e — (9) (1902) 1 Oh. 711. 
(5) (1875) L, R. 10 Oh. App. 864, — (10) (1888) 21 Ob, D. 338, 
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preservation of the trust estate [see also xp. Rector of 
Grimoldby (1)]. 

(2) Where there is a right of re-entry or a statutory power 
of sale, if repairs are not done, the compensation money 
deposited in Court may, with its sanction, be applied for the 
purpose of repairs. As illustrations, reference may be made 
to Zn re Davies’ Estate (2, and Jn re Barnes (3), where, if 
repairs had not been effected, action would have been taken by 
the authorities under the Metropolitan Building Act and the 
Public Health Acts, respectively. Inthe former of these cases, 
which appears to be one of the earliest in which a question 
arose as to the true interpretation of section 69 of the Lands 
Clauses Consolidation Act, 1845, Knight Bruce L. J., and 
Turner L. J., held that whether the case was or was not within 
the words of the Act of Parliament, it was plainly within its 
equity and spirit, and reference was made to an earlier case 
decided in the same manner by Lord Eldon. 

(3) The purchase money of glebe lands, or ecclesiastical 
lands, may be applied in improvements and in the purchase of 
other lands, Illustrations of this rule may be found in Exp. Sh 
Botolph (4) and. Brunshtll w. Caird (5), while Jn re Nether Stowey 
Vicarage (6) and Exp. Hartington (7), are cases on the other 
side of the line. 

(4) The Court may order money in deposit representing the 
compensation for a churchyard to be applied towards the 
repair of the chancel or the chapel, and even to pay the 
Parliamentary costs of the Rector. An illustration of this rule 
will be found in Axp. Pennington (8). 

(5) Where rebuilding is necessitated by the dilapidated 
state of the buildings, the money in Court will not be applied to 
such rebuilding when the costs have already been met by the 
Rector. Williams v. Aylesbury Ry. Co. (9), Exp. Rector of Newton 
‘Heath (10) and Zn re Stock’s Estate (11). On the other hand, 
Mathews v. Wilson (12), is apparently an -authority for the 
contrary view. The case of Vine v. Raleigh (13), merely 
exemplifies the distinction between a trust to purchase landiand 
a trust to effect repairs, while the cases of Jn re Gerard's Settled 


“(1) (1876) 2 Ob. D 925. (7) (1875) 825, 943, 23 W R. (Eng. 494 


(3) (1858) 8 De G. & J. 144, (8) (1901) 84 L t 808, 17 T. L, B, 614, 

(31 (1894) 8 Ch, 562. 19) (1874) L.: R. 9 Oh. App. 684, 

(4) (1894) 8 Ch, 544, (10) (1898) 44 W. R: (Eflg. 645, 

(5) 1873) L. R, 16 Eq 403 (11) (1880) 42 L.X. 46. 

(8) (1878) L B. 17 Eq 156. .(12) (1888) W. N. d = 
~ (18) (1891) 2 Oh. 18, > : 
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Estate (1), and Jn re Thomas (2), which turned upon the 
construction of the Settled Land Act, 1890, have no direct 
application to the case before us. 

The first and fourth of these rules shew that the Court has 
repeatedly allowed part of the deposit money to be applied for 
repairs of the trust estate, specially when, but for such repairs, 
statutory action might be taken against the trustee. That this 
position may De supported in this country on grounds of justice, 
equity, and good conscience is manifest. It is for the benefit 
of the community that the land is taken for public purposes. 
The principle on which this power is exercised was thus stated by 
Grotius in 1625 (De Jure Belli et Pacis, Lib. III C. 20, section 7, 
Eng. Tr. 1738, p. 697; Whewell p. 417). “The property of subjects 
is under the eminent domain of the State, so that the State or he 
whoacts for it may use and even alienate and destroy such property, 
not only in the case of extreme necessity, in which even private 
persons have a right over the property of others, but for ends 
of public utility, to which ends those who founded civil society 
must be supposed to have intended that private ends should give 
way. But it is to be added that when this is done, the State 
is bound to make good the loss to those who lose their property.” 
Hence, as such power is exercised for the benefit of the public, 
interference with private rights need not exceed the limits 
essential for that purpose and that purpose alone. Consequently, 
the Legislature has provided, that when land, belonging toa 
person with a qualified power of alienation, has been acquired 
under the statute, the money should be held in deposit so that 
the ultimate beneficiaries may not be prejudiced. Money can be 
shuffled out of sight as land cannot be; so long, therefore, as the 
property continues in the shape of land. the beneficiaries are 
amply protected against unauthorised alienation by the trustee ; 
but if, when the land has been converted into money, the funds 
are placed at the absolute disposal of the trustee, the beneficiaries 
may be left without adequate remedy, if the fund is improperly 
applied by the trustee. Consequently, as pointed out by this 
Court in the case of Mrinalini v. Abinash Chandra Dutt, (3) even 
when land has been converted into money by reason of proceed- 
ings under the Land Acquisition Act, the money ought to be 
regarded as still impressed’ with the character of real estate; 
° Kelland V; Fulford (4), Exp. Walker (5), In re Herrop’s 


(1) (1893) 3 Oh. 233. (3) (1910) 11 O. L J. 533. 
(2) (199; 1 Ch 819. * (4) (1877) 6 Oh, D. 491, 
(5) (1853) l Drewry 8508, . 
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CIVIL. Estate (1), Midland Counties Ry. Co. v. Oswin (2) and Jn re 


1911 East Lincolnshire Ry. Co. (3) ; as to the last of these cases, see 
Kamini Debi In re Tugwell (4). In other words, the position of the parties 
v. is by legal fiction deemed to be the same as if the land had 
Promotho Nath ; ; AST 
Mookerjee, never been converted into money ; their rights and obligations 
Mookerjee, J, aTe not affected by the transformation, But if this doctrine is 
— maintained for the protection of the beneficiaries, it ought not 
also to be applied to fetter the trustee needlessly. 

This rule is recognised in other systems of jurisprudence as 
well-founded on broad principles of justice, equity, and 7 good 
conscience. Thus, in the case of J re Board of Street Opening (5), 
the Supreme Court of New York held that where an award has 
been made for land ofa lunatic taken for public purposes, the 
compensation money is to be treated as real estate for all 
purposes, so that the committee would not be entitled to absolute 
possession ; it would be retained in Court to be applied in the 
same manner and for the same purposes as the real estate might 
have been applied ifit had never been converted into money. 
[See also Ex$. Van Vorst (6), Brown v. Rome Ry. Co.(7), 
Peavey v. Wolfborough (8)). The same question was raised in 
the case of Kearney v. Kean (9), where the land acquired 
belonged to a person who had not an absolute power of 
disposition over it. The Supreme Court held that the fund 
must still be considered as land, and must be retained in Court 
to be dealt with in the same manner as the land could have 
been treated if there had been no conversion, 

In the case before us, there is no room for controversy that 
if the land had never been converted into money, it would 
have been competent to the shebait to alienate a portion ofit 
for repairs essential for the preservation of the debuttur estate, 
[See Deva Sigamani v. Palaniyappa (10)]. It would therefore not 
be right to place such a construction upon the provisions of 
the Land Acquisition Act as would paralyse the management of 
the endowment. The cardinal principle is that the endowment 
is not to be prejudiced by reason of the transformation of the 
land into money; but such prejudice may result, not only if 
the fund, placed absolutely at the disposal of the shebait, is 
misapplied by him, but also if the fund, treated as unalterably 
invested, is placed permanently beydndsthe reach of the shebait 


(1) (1857) 8 Drewry 726 (6) (1840) 2 N. J. Eq. 292. 

(2) (1844) 1 Collyer 80, 13 , J. Oh. 209 (7) (1883) 88 Ala. 206. 6 South 195. 
(3) (1851) 1 Simon N. 8. 280. (3) (1858) 87 N. H. 286. 

(4) (1884) 27 Ch D 302 (9) (1879) 3 Canada Sup. Ot. Rep. 382. 


(5) (1895) 35 N. Y. Sup. 402, 89 Hun. 525. (10) (1910) 20 M. L. J, 969, 
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who can under no circumstances avail himself of a portion of it 
to meet the most urgent and paramount needs of the endow- 
ment. Weare of opinion, therefore, that we should follow the 
principles deducible from the decisions on section 69 of the 
Lands Clauses Consolidation Act, 1845, and interpret section 32 
of the Land Acquisition Act liberally, so as to enable the Court 
to deal with thg fund in its custody for the ultimate benefit of 
the endowment. 

It may be added that the second clause of section 32 may, 
if liberally interpreted, seem at first sight comprehensive enough 
to cover the case before us. The statute provides that the 
money is to remain deposited and invested until it can be 
applied either in the purchase of other lands or in payment to 
any person becoming absolutely entitled thereto. The language 
of this provision would, however, be unduly strained if we 
were to hold that a shebait becomes absolutely entitled to such 
portion of the fund as may be needed for the protection of the 
debuttur estate. The corresponding expression “absolutely 
entitled to such money” in section 69 of the Lands Clauses 
Consolidation Act, 1845, has been interpreted to mean " entitled 
to his or her own use.” Kelland v. Fulford (1). A trustee can, 
therefore, be hardly regarded as a person absolutely entitled, 
and the decision in Zn re Hobson's Trust (2), which supports 
the view that trustees may be treated as persons absolutely 
entitled, was doubted in Ju re Smith (3). It is. worthy of note, 
however, that in Lx. Trustees of Tid (4), the Court allowed 
the purchase money of charity property acquired by a Railway, 
Company to be paid to the trustees of the charity. See also Jn 
re Lathropp's Charity (5) and Mayor of Sheffield v. Trustees of 
Si, Williams School (6). On the other hand, the Court ordered 
the fund to be invested and the dividend to be paid out tothe 
treasurer of the charity in Æxp. Governors of Norfolk Clergy (7), 
while in Zu re Faversham Charities (8), it was ruled that the 
proceeds of the sale of charity lands could not be paid out of 
Court to the trustees of the charity without the consent of the 
Charity Commissioners. See also Jn re Spurstowe’s Charity (9), 
Zn re Hobson's Trust (10), Exp. St. Alphege (11) and Zn re Clergy 
Orphan Corporation (12). Op the whole, we are inclined to the 


š . 
(1) (187716 Oh. D 491. (7) (1882) W. N. 58. 
(2) (1870) 7 Ch. D 1708, (8) (1862: 6 L. T. 787. » 
(8) (1888) 40 Ch, D 386,* (9) (1874) L. B. 18 Eq 279. ` 
(4) (1868) 17 W. R. (Ena.) 758. (10, (1878) 47 L J Ch. 810. . 


(5) (1866) L. B, ] Eq. 487, 36 Beav, 207. — (H1) (1880) 55 L. T. 814. 
(6) (1903) 1 Oh, 208, (19) (1894) B°OR-145, `+- 
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Orem, view thata shebait can not rightly be described as a person 
1911, absolutely entitled to the fund even when itis established that 
Kamini Debi part of the fund is needed to be applied for the protection of 
v. the debuttur estate. The shebait, even if the fund is placed at 
Promotho Nath Rey 
Mookerjee. his disposal, can apply it only for the purpose of the endowment, 
-Mookerjee, J. and cannot, therefore, be properly described as a person 
= absolutely entitled thereto. We, therefore, prefer to rest our 


decision on the ground that the case falls within the first clause 
of section 32 of the Land Acquisition Act, interpreted in the 
light of the decisions on section 69 of the Lands Clauses 
Consolidation Act, 1845, from which the provisions of the Indian 
statute have been borrowed. 

The learned vakil for the opposite party has, however, 
contended that, in any view of the matter, the Land Acquisition 
Judge has no jurisdiction to deal with an application of this 
kind, and he has suggested that the proper course for the shebait 
to adopt is to bring a suit in the civil Court. There is, in our 
opinion, no substance in this contention. In the first place, 
if the literal construction suggested on behalf of the opposite 
party is adopted, and if it is ruled that the compensation money 
must remain deposited and invested till it can be applied in the 
purchase of other lands, in the strict sense of the expression, a 
suit for declaration that in the events which have happened, a 
part of the fund can be applied for the protection of the endow- 
ment would be futile, for no Court would be competent to 
make a decree in contravention of the provisions of the statute 
as interpreted by the opposite party. In the second place, it is 
difficult to appreciate, against whom such suit could be brought. 

It has been suggested that the person next entitled to succeed 
to the office of shebait may be joined as defendant ; but it is 
conceivable that such person might not be in existence at the 
time when the contingency happened. Moreover, if such person 
gave his consent to the application of the fund, the position 
would not be improved. The concurrence of two persons, each of 
whom, when in office, has a qualified right of alienation, cannot 
strengthen the position of either of them. E 

Butthelearned vakil for the opposite party has further 
contended, that as section 32 does npt expressly define the mode 
in which an application of the chardtter now before us should 
be made and entertained, the Court has no, jurisdiction to take 
cognizance of the matter. We gre unable tó give effect to this 
contention as well-founded. It is possible that the precise 
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contingency, which has happened in this case, was not contem- 
plated by the framers of the statute. But upon first principles, 
the position may be justified that, as under section 32, the fund is 
placed in the custody of the Court, jurisdiction is by implication 
conferred upon the Court to deal with all questions that may 
arise as to the application of the fund in its custody. The true 
maxim of law,is, as Lord Abinger said in Russell v. Smyth (1), 
to amplify its remedies, and without usurping jurisdiction, to 
apply is rules to the advancement of substantial justice. 
Again, as was pointed out by Domat in a well-known passage, 
(Civil Law, 12, 17,) quoted in the judgment of this Court in the 
case of Mrinalini v, Abinash Chandra Dutt (2) “ Since laws 
are general rules, they cannot regulate the time to come, so as 
to make express provisions against all inconveniences which are 
infinite in number, and that their dispositions should express 
all the cases that may possibly happen. It is, therefore, the 
duty of the Judges to apply the laws not only to what appears 
to be regulated by their express dispositions, but to all the cases 
waere a just application of them may be made, and which appear 
to be comprehended within the express sense of the law or 
within the consequences that may be gathered from it." The 
Land Acquisition Judge has obviously jurisdiction to make an 
enquiry when a claim to the fund is put forward by a person 
wno asserts that he has become absolutely entitled thereto, or 
when it is suggested that suitable land is available for the 
purchase of which the fund may be applied. On the principles 
explained above, we must therefore hold that the Land Acquisi- 
tion Judge has ample authority to deal with the question under 
consideration, and to pass such orders in the matter as the 
interests of justice demand. In our opinion, the conclusion 
is inevitable, that the application by the shebait to withdraw 
a portion of the compensation money in deposit must be enter- 
tained and investigated on the merits. 

It is now necessary to give directions as to the manner 
in which the enquiry should be conducted, and the lines on 
which the final order should be given. Some guidance in this 
respect is afforded by the procedure adopted in the case of Jn re 
London County Council Exp. Pennington (3). Tne Court, will 
first take evidenze as to the truth or otherwise of the allegations 
made in the petition ef the shebait. Possibly, one expert witness 


(1) (1812) 9 M. and W, 810 (818, ; 60 R, R. 901 
, (2) (0919; 411 O, L. J, 531. G3, (1931) 81 L. T, 808, 


609 


O1viIL, 


Wun. 
—H 


‘Kamini Debi 


9. 
Promotho Nath 
Mookerjee. 


AMookerjee, J. 


6103 
CIVIL. 
1911. 
—— x 
Kamini Debi 
209. 
Promotho Nath 
Mookerjee. 
"Mookerjee, J. 


SHE OALOUTTA LAW JOURNAL. [Vor XIIT. 


on the side ofthe petitioner and another on the side of the 
objector may be sufficient for the purpose, though we do not 
desire to hamper the discretion of the lower Court in this matter. 
Asthe properties in question are situated at a short distance 
from the Court premises, it is possible that a local investigation 
by the learned Judge himself might facilitate the determination 
‘of the question of the present condition of the dabuttur proper- 
ties, If it is proved that the debuttur properties need repairs 
'and improvements, such as cannot be effected out of the current 
income, the shebait should be called upon to submit an estimate 
of the cost by a reliable firm of contractors ; the objector must 
be afforded an opportunity to examine, and, if necessary, to 
'Cballenge the estimate. After the estimate has been settled 
by the Court, the work will be entrusted (on a formal contract) 
to a firm of contractors ‘selected or approved by the Court ; and 
as the work progresses, such portion of the fund in deposit, as 
may be needed for the purpose, will from time to time be paid 
to the contractor. 

We observe in this connection that it is alleged in the 
petition of the shebait that part of the property is in such an 
insanitary condition, that action has been taken by the Calcutta 
Municipal Corporation, and she has already been fined. If this is 
established, suitable steps must be taken for the improvement 
of the property; and in this contingency, the case will fall 
within the first and second rules laid down above. On behalf 
of the objectors, it has been stated, on the other hand, 
that they apprehend that as the shebait is a purdanashin 
Hindu lady, advanced in years, the work of repair and improve- 
ment cannot, possibly, be supervised by her personally ; and 
that, if any large sum is placed at her disposal, it may be 
misapplied by her advisers and dependents, who, it is alleged 
‘are impecunious. We are not in a position to express any 
opinion as to the truth of these allegations. The Judge will be 
"able to pay the contractors after calling for a report from some 


-expert and this procedure should be noted in the contract to 


execute the work. The Court has ample power to give suitable 
directions, so that a proper contract to complete the repairs 


“and to effect the necessary improtements on the property may 


be made, verified, and carried out under its guidance. To enable 
the Court to determine what sum shoufd,be spént for the 
purpose, three elements must ‘be taken into consideration, 
namely, frs/ the present condition of the property ; secondly, 
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the income of the endowment and the surplus left therefrom after OIvIL, 
payment of the current expenses; and, shird/y, the amount of 1911. 
compensation money in deposit; to sum up, the test to be Kamini Debit 
applied is, whether the work undertaken is essential for the I. : 
ultimate benefit of the endowment. Hic 
The result, therefore, is that this Rule must be made Mookerjee J 
absolute, and the order of the Court below discharged, The case T — 


will be remanded to the Land Acquisition judge, in order that he 
may deal with it on the lines indicated in this Judgment. The 
costs of this Rule will abide the ultimate result of the proceedings 
in the Court below, We assess the hearing fee at three gold 
mohurs. . 
A. T. M. Rule made absolute, 


APPELLATE CIVIL. 


Before Sir Lawrence Fenkins, R. C. I. E, Chief Fustice 
and Mr. Fustice Coxe. 


BARODA PROSAD ROY CHOWDHRY ITIN 
v 1811, 
THE CORPORATION OF CALCUTTA.* April, 5, 


Caloutta Municipal Aot (TIT B. C of 1889), Sec. 941— Projection, an 

integral part, if. fixture—Bwit, maintainability. 

A projection which is an integral part of a house, fa not a fixture attached 
to a building and does not come within seotion 841 of the Oaloutta Muni- 
cipal Àot, 

A suit against the Municipal Oorporation to restrain the latter from 
proceeding undora notice given under section 841 of the Municipal Act, 


ia maintainable. 
` Appeal by the Plaintiff. 
Suit by a house-owner for injunction. 
The material facts and arguments appear from the judgment, 
Babu Harendra Narayan Mitter for the Appellant. 
Babu Baranasibasi Mukerjee for the Respondent. 
The following judgments were delivered : 
Jenkins C, J,— This qase comes before us by way of second 
< appeal, and the suit oùt of which it arises is one brought by a 


* Appéal from Appellate Decree No. 2968 of 1910, against thesdecrea of 
F. Roe, Esq., District Judge of 24-Parganas, dated the 2nd June, 1910, 
modifying that of Babu Tarapada Ohatterjee, Munsiff of Alipore, dated the 
80th November, 1909. 
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house-owner within the town and suburbs of Calcutta against 
the Municipal Corporation to restrain the Corporation in effect 
from proceeding under a notice given under section 341 of the 
Calcutta Municipal Act of 1899. The facts are very briefly 
these. The alleged projection in respect of which an action 
is said to have been taken under section 341 is an integral part 
of a house, and for the Corporation itissaid that this projection 
is over a public street, The plaintiff maintains that, whether 
theland which this projection overhangs is, or is not at the 
present time a public street, at the time when the projection 
came into being and a considsrable time afterwards, it was his 
own private land. He further maintains that this projection is 
not such structure as comes within the operation of section 341. 
The Munsiff decided both points in the plaintff’s favour, and 
granted the relief sought ; but on appeal the District Judge who 
viewed the premises came to a different conclusion, though he 
says his visit to the spot satisfied him that the Corporation was 
somewhat unreasonable. In the view I take of the facts of the 
case, the particular projection of which complaint is made 
cannot, on the facts found, be said to be a fixture attached toa 
building, so as to form a part of the building, and therefore it 
does not, in my opinion, come within section 341 of the Act ; 
and on this ground, without negativing the other contention 
of the plaintiff, I think the plaintiff is entitled to succeed. It is 
true that an objection has been urged before us that the suit 1s 
misconceived ın so far as it was brought against the Corporation, 
‘and it was contended that it should have been brought against 
the General Committee. That point is not noticed by either of | 
.the lower Courts, and it is not a view to which I am disposed 
to give effect. 

The proper decree in the circumstances appears to me to be 
that we should reverse the decree of the lower appellate Court 
and grant an injunction restraining the Corporation from taking 
any proceedings under section 341 and under the order of the 
Magistrate passed on the 4th of December 1908. 

The defendant must pay the costs of the plaintiff in all the 
Courts including the costs of this appeal. 


Coxe J.—1 agree. on 
oA. T. M, e Abpeal allowed, 
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Before Mr. Justice Mookerjee and Mr. Vustice Teunon. 
GIRIS CHANDRA GUHA AND OTHERS 


v. 


KHAGENDRA NATH CHATTERJEE AND ANOTHER.* 


Bengal Tenancy Aot (VIII of 1885), Beos. 13, 17, 187—Hjectment, suit for; 
after notice served on the wnder-tenwre-holders— Notice, legality of— 
Extinction of right of wader-tenure-holdere—Annulment of under-temuros, 
if prayer— Absence of soma of the tenants in the suit for rent, if affects tha 
rent deorece obtained by landlord— Payment of landlord's fees, effect of. 


A landlord is not bound to join persons who are mere benamidars and have 
no beneficial interest in the tenure as parties defendants in a suit for rent, and 
the true character of the decree obtained by him cannot be effected by their 
absence from the suit, : 

Joy Gobind v. Monmotha Nath (1) referred to, 


Upon a sale in execution of a permanent tenure under a decree other than 
a decree for arrears of rent due in respect thereof, the transfer in favour of 
the purchaser is completed upon payment of the fee irrespective of its aocopt- 
ance by the landlord. 


Kristo Bullus Ghose v. Kristo Lal Singh (2), Chintamoni Dutt v. Rash 
Behari Mondul (8) and Mohesh v. Saroda (4) referred to. - 


As soon as the title of the purchaser has been perfected, the.landlord ig 
bound to look to the transferee for payment of rent which has accrued due 
since that dale. 

Under the law asit stood before the Bengal Tenancy Act was passed, 
the landlord was entitled to look to his recorded tenant for all rent until the 
name of the transferee had been recorded in his books, 


Shamohand v. Brojonath (5) and Palit v. Hari (6) referred'to. 


Section 18 of the Bengal Tenancy Act applies to transfers of all permanent 
tenures, and it is immaterial whether the name of the tenant at the time of the 
sale has or has not been previously recorded in the books of the landlord, 

The unrecorded transferee of a transferable tenure is in no seuse a treapasser 
but is a tenant, though his name is not on the books of the landlord, who is 
entitled to recognition at the hands of the landlord. 


Sarkies v. Kali Kumar (7), Nobsen Kishen v. Shib Pershad (8), Bhooputes 
Roy v. Umbioa Ohurn (9) and Azgar Ali v. Asaboddin Kazi (10) referred to. 


If the landlord, inspite of notice that the tenure has passed into the hands 
of a transferee who has deposited the fee, chooses to bringa suit for rent 
against the recorded tenant, he does so at his own risk and has no reasonable! 


* Appeals from Appellate Decrees Nos. 2027, 2785, 2384, 2786 and 2787 of 
1907, against a decree of Babu Asutosh Banerjee, Subordinate Judge of Backer- 
gunge, dated the 19th July 1907, confirming that of Babu Pramatha Krishna 

Singha, Munsiff of Barisal, dafed the 4th May 1904. 


(1) (1906) I. L. R. 38 Calo 580. (6) (1900) I. L. R. 27 Calo, 789. 
(2) (1889) 1. L. R. 16 @ale, 642, — (7) (1864) W. R Gap. Act X Ralings 98, 
(8) (1891) I. L R. 19 Calo. 17. — (8) (1867) 8 W. B. 96. : 
(4) (1893) I. L. B. 2L alo, 483 * (9) (1872) 17 W. R. 169. 

(5, (1878) 21 W, B, 94. (10) (1904) 8 O, W, N, 134. 
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ground for complaint if it wltimately turns ont that tha suit has not been 
properly constituted and the decree made therein cannot operate as a decree 
for rent, When a landlord finds that the name of one person is borne on his 
books as that of the tenant but the fee has been paid and notice served at the 
instance of a purchaser of the tenure as the property of a person whose name 
has not been registered, there is no reason why he should not join the transferee 
as a party defendant toa suit for rent so as to avoid possible future dispute as 
to the frame of the suit and the effect of the decree, 

If persons who are interested in the | tenure ab the date Sb? the institution 
of the suit for rent are not joined as parties defendants, the decree can operate 
only as a decree for money. 

Ananda Kumar v. Hari Dass (1) referred to. 

The mere circumstance that the notice to annul incumbrances is signed 
by a Deputy Collector will not invalidate it, if he purports to act on behalf 
of the Collector. 

Mahomed Kazem v. Naffar Ohundra (2) Akhoy Kumar v, Befoy Chand (3) 
referred to. : 

A notice under section 167 of the Bengal Tenancy Act will not be regarded 
asa valid and legal notice if it is shewn that the Deputy Collector acted in 
excess of the powers conferred on him and not otherwise, 

Ramdhon v. Surja: Narain (4) and Mohabut Singh v. Umatul Fatima (6) 
referred to. 


Appeal by the Defendants. 

Suit for ejectment on service of notice under section 167 of 
the Bengal Tenancy Act. 

The facts of the case appear fully from the judgment. 

Babus Dwarka Nath Chakrabarti, Gunada Charan Sen and 
Rames Chandra Sen for the Appellants. 

Babus Tara Kishore Chaudhuri, Purna Chandra Chatterjee 
and Brojo Lal Chakrabarti for the Respondents, C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law raised in, 
this appeal is one of some novelty and turns upon the true 
construction of section 13 of the Bengal Tenancy Act. The 
circumstances under which the question has been raised are of 
some complexity, but may be briefly narrated in so far as it is 
necessary to state them for our present purpose. The plaintiff. 
is owner of a zamindari which bears No. 2694 on the revenue 


‘roll of the Collector of Backergunge. Under the zamindari 


is a transferable taluk known as Kamdeb Guha, which was in 
existence so far back as 1810, but has not been traced back to the 


(1) (1900) I. L. R. 27 Calo. 545. (8) (1908) I. L."R. 29 Cale, 818. 
(2) (1905) I. L. R. 82 Calo 011. (3) (1905) 2 C. L, J. 99. 
* (5)-(1900) I; L; B, 28 Calo, 66, 
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time of the permanent settlement. On the 2oth June, 1898, 
the plaintiff purchased the taluk at a sale held in execution of a 
decree obtained by him in a suit for the recovery of arrears 
of rent. The sale was confirmed on the 4th April, 1899, and 
possession delivered to the purchaser on the 29th July following. 
The plaintiff was, however, unable to obtain actual possession 
of all the lands, as the defendants alleged that they were in 
occupation on the basis of under-tenures created by the taluk- 
dars. The result was that on the 29th August, 1900, the 
plaintiff had notices under section 167 of the Bengal Tenancy 
Act served through the Collector, and on the rsth April, 1903, 
commenced the present litigation for ejectment of the defendants 
on the ground that their subordinate interest, if any, had been 
extinguished and they were consequently trespassers in posses- 
sion. The defendants resisted the claim on various grounds 
amongst which it is sufficient to mention two, namely, first, 
that the decree obtained by the plaintiff in the suit for recovery 
of rent instituted by him in 1895 had not the characteristics 
of a rent decree, and consequently, the sale in execution . thereof 
had not affected the under-tenures ; and secondly, that the 
notices under section 167 of the Bengal Tenancy Act were not 
in accordance with law, and were, therefore, ineffectual to extin- 
guish the interest of the undertenure-holders. The Court of first 
instance made a decree in favour of the plaintiff ; upon appeal the 
District Judge reversed that decision and dismissed the suit. 
On appealto this Court, the decree of the District. Judge was 
reversed, and the case remanded for reconsideration. After 
remand, the Subordinate Judge has affirmed the decision of the 
original Court. The defendants have now appealed to this Court, 
and on their behalf the decree of the Subordinate Judge has been 
assailed on two grounds, namely, /£rs/, that as some of the owners 
of the taluk were not made parties to the suit of 1895 for 
recovery of arrears of rent, the decree cannot operate as a 
decree for rent under the Bengal Tenancy Act ; and secondly, 
that as the notices under section 167 of the Bengal Tenancy Act 
were not in conformity with the provisions of the law, the under- 
tenures have not been annulled. 

In so far as the first of these questions is concerned, the 
case for the defendants Was that certain persons of the name 
of Chandra Kanto Basu, Raj Kumar Guha, the Chakrabarties* and 
the Kanjiballis, who had an interest in the taluk, ought to have 

een but were not joined as parties to the rent suit, The 
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Orvi, learned Subordinate Judge has found, with regard to the first 
1911, two of these persons, that they were benamdars and had no bene- 
Giris Chandra Guha ficial interest inthe taluk. The landlord, therefore, was not bound 


v, to join them as parties defendants, and the true character of 
E enn S the decree obtained by him cannot be affected by their absence 
from the suit. Foy Gobind v. Monmotha Nath (1). In so far as 
the Chakrabarties and the Kanjiballis are concerned, he has not 
found whether in 1895 they had any subsisting interest in the 
taluk, although there are isolated expressions in his judgment 
which may indicate that he was not impressed with the sound- 
ness of the position attributed to them. He has held, however, 
that their absence from the suit for rent could not affect the 
character of the decree, as they were said to have been represen- 
tatives in interest of persons who had never registered themselves 
in the books of the landlord. The view taken by the learned 
Subordinate Judge in substance is that if a person interested 
in a transferable tenure was not registered in the books of the 
landlord, and if, subsequently to the passing of the Bengal 
Tenancy Act, his interest was sold in execution at the instance 
of a creditor, the purchaser could not claim to be joined as a 
party defendant to a suit for rent, even though he might 
have paid the fees prescribed by secton 17 of the Bengal Tenancy 
Act read with the provisions of section 13. To put the matter 
in another way, the view of the Subofdinate Judge is that as a 
sale in execution of a decree for arrears of rent against the 
registered tenant, would be operative against an unregistered 
co-sharer of the tenant, the purchaser of the interest of the 
unregistered co-sharer occupies no higher position. In the case 
before us, at a sale held in execution of a decree for rent against 
the recorded tenants, the taluk was purchased in 1864 by one 
Gagan Chandra Das who transferred the same to four persons 
on the 13th September, 1864. Of these four persons, two, 
Gokul Guha and Ramsagar Guha, were registered in the 
books of the landlord ; the other two, Chandrakala and Krishna- 
priya, were not so registered. There were successive devo- 
lutions of the property by reason of sales in execution of ~ 
decrees for rent obtained by the landlord against the recorded 
tenants or their representatives, but the details are not necessary 
for our present purpose. It is * sufficient to state that the 
representatives of the unrecorded tenants executed a mortgage in 
1871 ; the mortgagee enforced the security and brought the 


(1) (1908) 1. L B, 88 Oale 580. - 


„Mookerjes, J. 
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property to sale when it was purchased by one Chandra Kumar 
Basu on the 22nd June, 1887. There was another mortgage in 1882 
for the satisfaction whereof a share of the taluk was sold in execu- 
tion in 1888, when the Chakrabarties and the Kanjiballis became 
interested in the property. It will be observed that the sales we 
have mentioned took place after the provisions of the Bengal 
Tenancy Act pad come into operation, and consequently, the fee 
prescribed by section 13 was paid. The question, therefore, arises 
whether if it is established that the Chakrabarties and the Kanji- 
ballis were persons beneficially interested in the taluk, the 
omission to make them parties in the suit of 1895 affected the 
nature of the decree. 

Section 13 of the Bengal Tenancy Act provides that upon a 
sale in execution of a permanent tenure under a decree other 
than a decree for arrears of rent due in respect thereof, the Court 
shall require the purchaser to pay into Court the landlord’s fee 
prescribed by section 12. It cannot be disputed that the trans- 
fer in favour of the purchaser is completed upon payment of 
the fee irrespective of its acceptance by the landlord. <Artsto 
Bulluv Ghose v. Kristo Lal Singh (1), Chintamoni Dutt v. Rash 
Behari Mondul (2) and Mohesh v. Saroda (3). It follows, conse- 
quently, that as soon as the title of the purchaser has been per- 
fected, the landlord is bound to look to the transferee for pay- 
ment of rent which has accrued due since that date. No doubt, 
as contended by the learned vakil for the respondent, section 13 
does not expressly lay down what consequences are to follow from 
a compliance with its provisions, nor does it define the results 
which follow from failure to comply with them. But the object 
ofthe framers of the section is, in our opinion, perfectly plain. 
Under the law as it stood before the Bengal Tenancy Act was 
passed, the landlord was entitled to look to his recorded tenant 
for all rent until the name of the transferee had been recorded 
in his books. Sham Chand v. Brofonath (4), Patt v. Hart (5). 
Consequently, difficulties of the gravest character arose when the 
landlord demanded an exorbitant registration fee or when the 
transferee was called upon to prove that the landlord had notice 
of the transfer and had refused to recognise his rights. Section 
13 as framed removes both these difficulties; a prescribed fee 
has to be paid by the purchaser and the notice is to be served 
upon the landlord by the Collector, so that if the procedifre laid 

(1) (1882) I. L.R 18 Calo 642, (3) (1893) I. L, R. 21 Calo. 433. 


(2) (1891) I. L R. 19 Galo 17. (4) (1873) 81 W. R 94, 
(5) (1900) I. L, R. 27 Calo, 789, 
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down in section 13 is followed, the fact of the sale i$ duly notified 
tothe landlord. But it has been argued that the operation of 
section 13 ought to be restricted to cases in which the transferor 
has his name registered in the books of the landlord. We may 
observe incidentally that the question could arise only where, 
as here, the interest of the transferor was acquired before the 
Bengal Tenancy Act came into force, In oun opinion, the 
language used by the Legislature in section 13 cannot rightly be 
restricted in the manner suggested. Section 13 applies to trans- 
fers of all permanent tenures, and it is immaterial whether the 
name of the tenant at the time of the sale has or has not been 
previously recorded in the books of the landlord. In fact, if the 
narrow construction suggested by the respondent, were adopted, 
the policy of the Legislature at the time whenthe Bengal Ten- 
ancy Act was passed, might be completely nullified. It is well 
known that at that time there were many cenures, the holders of 
which had not been able to get their names registered in the 
books of the landlord, and if the cases of all these tenures were, 
for all time to come, excluded from the operation of the benefi- 
cial provisions of section 13, the very object of the framers of the 
statute would be defeated in a large number of instances. Such 
unrecorded transferees were, in no sense, trespassers and were 
entitled to recognition at the hands of the landlord. (Saréres v. 
Kali Kumar (1), Nobeen Kishen v. Shih Pershad (2), Bhoofutee 
Roy v. Umbica Churn (3) ; section 27, Act X of 1859, section 26; 
Act VIII of 1869 B. C.) In fact, the unrecorded transferee of a 
transferable tenure is a tenant, though his name is mot on the 
books of the landlord. Azgar Ali v. Asaboddin Kazi (4). The 
difficulty, which was created under the old law, of which an illus- 
tration may be seen in the case of Khetter Mohan v. Pran 
Kristo (5), is completely avoided under the Bengal Tenancy Act, 
and ifthe landlord, inspite of notice that the tenure has passed 
into the hands of a transferee who has deposited the fee, chooses 
to bring a suit for rent against the recorded tenant, he does so at 
his own risk, and has no reasonable ground for complaint if it 
ultimately turns out that the suit has not been properly consti- 
tuted and the decree made therein cannot operate as a decree for 
rent. When a landlord finds that,the name of one person is 
borne on his books as that of the tenant, "but the fee has been paid 
and notice served at the instance of a purchaser of the- tenure-as 


(1) (1864) W.R Gap. Act X Rul, 98, +» (8) (1872) 17 W. R. 169. 
(2) (1867) 8 W. R. 96, (4) (1904) 90 W, N, 184, - 
(5) (1899) 8 O, W. N, 871, 
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the property ofa person whose name has not been registered QIVIL, 
[see section 13 and form of notice under that section, Appendix I, 1911. 
Schedule I, Form 4], there is no reason why he should not join 
the transferee as a party defendant to a suit for rent, along with t. 
the recorded tenant, if he thinks necessary, so as to avoid K bagenda Nath 
possible future dispute as to the frame of the suit and the effect DER 
6 . S . 3 Mookerjee, J. 
of the decree. It is worthy of note that if a different interpretation 
were adopted as to the scope and effect of section 13, the opera- 
tion of the other sections, similar in scope, for example, section 
15, may be needlessly restricted. To take one illustration :. after 
the death of A, the registered tenant, his heir B might die before 
he could take action under section 15 ; upon the analozy of the 
argument of the respondents, the heir of B could not avail himself 
of the provisions of that section. We are therefore not prepared, 
for the reasons explained, to restrict the operation of section 13 
in the manner suggested. If we were to accede to the contention 
of the respondent, we should have to read in section 13 “a per- 
manent tenure held by a registered tenant” in place of the 
words "a permanent tenure." We must consequently hold that 
the reason given by the Subordinate Judge in support of his con- 
clusion cannot be maintained. If the Chakrabarties and the 
Kanjiballies were interested inthe tenure at the date of the 
institution of the rent suit of 1895, inasmuch as they were not 
joined as parties defendants, the decree could operate only as 
a decree for money. Ananda Kumar v. Hari Dass(1). It is 
necessary, therefore, to remand the case so that the Subordinate 
Judge may determine whether the persons left out of the suit 
were really interested in the tenure ; and as the true position of 
the parties was not appreciated in the Court below, the Subor- 
dinate Judge will be at liberty to give suitable directions for the 
reception of additional evidence upon this point, 
In so far as the second question is concerned, there is, in 
our opinion, no substance in it. The learned vakil for the 
appellants has contended that the notice served under sectfon 167 
of the Bengal Tenancy Act was not in accordance with the pro- 
visions of the law, because it does not appear to have been signed 
by the Collector. The notice is not on the record, and it is difficult, 
in the absence of all materiaJs, to hold that it did not conform to 
e the provisions of section’167. We may point out, however, that 
the mere circumstapce that the notice was signed by a Deputy 
Collector would not invalidate it, if he acted on behalf of the 


(1) (1900) I, I, B, 27 Calo, 645, 
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620 


OIvil. 


1911. 
Giris Obandra Guha 


* 
Khagendra Nath 
Chatterjee, 


Mookarjes, J. 


THE OALOUTTA LAW JOURNAL. (Vor. XIII. 


Collector. Mahomed Kasem v. Nafar Chundra (1), Akhoy Kumar 
v. Bejoy Chand (2). To bring the present case within the principle 
of the decisions in Ramdhon v. Surja Narain (3), Mohabut 
Singh v. Umatul Fatima (4), the Court would have to hold that 
the Deputy Collector acted in excess of the powers conferred 
upon him. No such suggestion appears to have been specifically 
made in the Court below, and the appellants are mot entitled to 
a remand for the elucidation of this point. The second ground, 
therefore, cannot be supported. 


The result is that this appeal must be allowed, the decree of 
the Subordinate Judge set aside, and the case remanded to him 
in order that he may determine the question, whether the 
Chakrabarties and the Kanjiballies had, at the date of the insti- 
tution of the rent suit of 1895, any subsisting interest in the 
tenure. If they had, the present suit must be dismissed ; if they 
had no subsisting interest at that time, the suit must be decreed. 
The costs of this appeal will abide the result. 


Itis conceded that this decision will govern all the other 
appeals, one of which (2785 of 1907) arises out of a similar suit 
for ejectment, and, three others (Nos. 2384, 2786, 2787 of 
1907), out of suits for rent by the landlord, brought on the 
assumption that the intermediate tenures have been annulled so 
as to bring him into direct relation with the under-tenants. 
These appeals will, therefore, be allowed, the decrees of the 
Subordinate Judge will be set aside, and the cases remanded for 
determination of the question mentioned. The cost of these 
appeals will also abide the result. 


We may add that in the case of one appeal (2384 of 1907), 
a question of res judicata was sought to be argued, but upon 
examination, it transpired that there was no substance in the 
contention ; we need not therefore examine the matter in detail. 


H. P. C. Appeals allowed, 


(1) (1905) I, L. B. 83 Calo, 911. — (8) (1908) 2 0. L. J. 99, 
(3) (1902) I. L. B, 29 Oale, 813- — (4) (1900, 1. L, R, 28 Calo. 66. 
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Before Mr. Fustice Chittty and Mr. Fustice Coxe, 
NAMUNA BIBI 


v. 
ROSHAN MIA.* 

Owi Procedura Codo (Aot V of 1908), O. 9l, Hr. 57, 66.— Default '— Not 
applying for  servioe— Order of dismissal, keeping alive attachment, 
affect of. 

The word fta in Order 21, Rule 67 of the Code of Oivil Procedure is 


not oonfined to default in appearance, in the payment of prooess fee or in 
production of documents, It means failure to do what one is legally bound 


to do. 

1f, owing to decree-holder’s not applying under Order 31], Rule 66 of the 
Oode of Civil Procedure, for service of notice, the application for execution 
of deoree was dismissed : 

Held, it was dismissed for deoree-holder's default. The effeot of such 
dismissal was the cessation of attachment notwithstanding the Oourt's order 
that the properties would remain under attachment, 


Appeal by the Judgment-debtor, 
Application for sale in execution of decree. 


The material facts and arguments appear from the judgment. 
Babu Hari Bhusau Mukerjee for the Appellant. 
Babu Brojendra Nath Chatterjee for the Respondent. 

: C. A. V. 
The judgments of the Court were as follows : 


Chitty J.— This is an appeal by the judgment-debtor against 
an order of the lower appellate Court affirming that of the Munsiff 
in certain execution proceedings. The sole point for determina- 
tion is whether at the date of the decree-holder's last application 
for sale, dated 25th March 1909, the property sought to be sold 
was under attachment. 

The facts are as follows : In 1906 the decree-holder obtained 
a money decree against the judgment-debtor and in execution 
attached and advertised for sale the taluk now in question, The 
judgment.debtor raised objections and proceedings took place 
which delayed matter for 2 years. It is unnecessary to parti- 
cularise those proceedings as they have no bearing on the 
present case. On 4th April 1908, the decree-holder again applied 
for execution and asked for sale of the taluk (execution case 
No. 464 of 1908).  The,judgment-debtor raised an objection that 


* Appeal from Appellate Order No. 55 of 1910, against the Order of 
M. Yusuf, Esq. Distgiot Judge of Noakhali, dated the 2nd October, 1909, 
affirming that of Babu Kumnd Kant Sen, Munsiff, 3rd Qourt, of Sudharam, 
dated the 2nd August, 1909. $ 
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there was no subsisting attachment. This question was fought 
out in Miscellaneous Case No. 190 of 1908, and both in the Court 
of first instance and the appellate Court, the decision was against 
the judgment-debtor. The decree-holder then took further steps 
and a fresh sale proclamation was issued. The. judgment-debtor 
again objected, and his objection gave rise to Miscellaneous Case 
No. 287 of 1908 which was eventually dismissed. On 2nd 
January 1909, we find this order in Execution Cae No. 464 of 


“1908, “ Miscellaneous Case No. 287 of 1908 has been dismissed for 


default. Issue sale proclamation on the property attached, fixing 
15th February for sale. Decree-holder to file #alabana and written 
process at once." On 15th February 1909, we find the order “ put 
up for sale after the sale (work) of Judge’s and other Courts are 
over " and on 17th February 1909, " Decree-holder is permitted 


'to bid at sale up to the decretal amount as prayed for." 


Then on 20th February 1909, comes the order on the effect 
of which the determination of this appeal depends. 

It runs as follows :— The Judgment-debtor and the incum- 
brancer have filed two petitions of objections. Several points have 
been urged but the most important is that no notice was served 
on the judgment-debtor in accordance with the provisions of 
section 66 of Order 2t of the new Code before setting his terms 
of the sale proclamation. It appears that the sale proclamation 
was drawn up on the 6th January. The new Act came into 
force on the 1st idem. The sale must therefore be stayed, as the 
sale cannot take place on the proclamation now issued. The 
pleader for the decree-holder consents he will filea fresh applica- 
tion for execution and this case which has been pending for a 
long time may be dismissed. The execution case is accordingly 
dismissed. The properties will remain under attachment. 
Decree-holder will bear his own costs.” 

Acting in compliance with that order and in pursuance of 
his intention expressed on zoth February 1909, the decree-holder 
‘again on 25th March 1909 applied for sale of the property after 
issue of the necessary sale proclamation. On this occasion notice 
under Order 21, Rule 66 was duly issued and the judgment- 
debtor came in and shewed cause alleging that there was no sub- 
sisting attachment, it having ceased on zoth February 1909 by 
operation of law under the provisiohs ,of Order 21, Rule 57, 
when the previous execution case was dismissed. 

Both the Courts below have decided agafnst the judgment- 
debtor, The Munsif holds that the rule has no application 
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(1) because default means only default in appearance, or in payment 
of fees or in putting in documents, and that there was no such 
default in this case ; (2) there is nothing to prevent a Court from 
keeping an attachment in force, except in a case dismissed for 
default; (3) the Court did not intend to “kill” this applica- 
tion and (4) thatau attachment not expressly abandoned or 
withdrawn subsists. 

The SubSrdinate Judge as I read his judgment held that 
there was no default on the part of the decree-holder. He says 
that the Munsiff evidently suggested the order of dismissal, which 
was accepted by the decree-holder, and that it would be unfair 
to make the decree-holder “ responsible for the Court's suggestion, 
to which he bowed down simply of respect." Now there can be 
no doubt whatever that the only obstacle to the Court's proceed- 
ing further with the applicatiou for execution in January and 
February 1909 was that the requisite notice under Order 21 
Rule 66 had not been issued or served on the judgment-debtor. 
It appears equally clear that it was the duty of the decree-holder 
to apply for such notice aud take the necessary steps to have it 
served upou the judgment-debtor. Not having done, so, the 
decree-holder was in default, and it was this default that prevent. 
ed the Court from proceeding with the execution on 2oth 
February, 1909. Ican see no reason for giving a restricted 
meaning to the word ‘default’ in Order 21, Rule 57, that is, to 
confine it to default in appearance, in the payment of process fees, 
or in production of document. It must I think have its ordinary 
meaning, namely, failure to do what one is legally bound to do. 

If this be the view taken, the matter admits of no doubt, 
The words of Order 21, Rule 57 are explicit and imperative: 
“upon the dismissal of such application the attachment shall 
cease.” It is not open to the Courts to consider what the Judge 
or the parties intended. The Judge no doubt intended to 
continue the attachment for he said so in so many words. No 
intention however of the Judge or the parties, nor any such 
order of the Judge can override the express provision of the law 
that upon the dismissal the attachment shall cease. The Judge 
might, if he had thought fit, have adjourned the application. 
He was however unwilling to do so, as the case had been long 
pending. The decree-haldet appears to have admitted his default 
for he not only acquiesced in the dismissal but consented to pay 
all the costs. It is fio excuse to say, as has been contended here, 
that the new Code of Civil Procedure had only just come into 
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force and the Court and the parties were therefore not well 
acquainted with its provisions. The ignorance of a law whether 
new or old is no excuse. Iam of opinion that the attachment 
had ceased by operation of law on 2oth February 1909 and that 
the decree-holder could not proceed further in execution without 
again placing the property under attachment. Some attempt 
was made to argue that no second appeal lay in this case, but 
the learned pleader confessed that he did so wh diffidence. 
It is clear that it is a question between the parties in execution 
under section 47, Civil Procedure Code and that an appeal lies. 
I would accordingly set aside the orders of the lower appellate 
Court and the Court of first instance, and allow the petitioner's 
objection to execution with costs in all the Courts, the hearing 
fee in this Court to be two gold mohurs. 

It has been stated at the bar that the property in question 
in this matter has actually been sold by the Court and possession 
given to the purchaser. With that we have nothing to do. 
We can only correct the orders which are before us on appeal 
and leave the parties to take such further action as they may 
be advised. 

Coxe J.—I need not recapitulate the facts, which are set 
out in the judgment of my learned colleague. On these facts I feel 
compelled to agree that Order 21, Rule 57 is fatal to the decree- 
holder respondent's case. Under the former Code the striking off 
of execution proceedings was capable of different interpretations 
in different circumstances [Pu2domonee Dassee v. Roy Muthoora- 
nath Chowdhry (1)] and led to much uncertainty and confusion. 
In Biswa Sonan Chunder Gossyamy v. Binanda Chunder Dibingar 
Adhikar Gossyamy (2) Field J. commented on the evils of the 
practice and remarked that it would be very desirable if Courts 
in the moffusil were to abandon it. And the confusion caused 
by the practice arose as well in cases dismissed as in those that 
were merely struck of, Mokunt Bhagwan Ramanuj Das ~. 
Khetter Moni Dassi (3). It was doubtless to put a stop to this 
confusion that the Legislature enacted rule 57 and I think it 
is impossible for us in the first case that arises under the rule to 
weaken its effect and limit its operation. It may bethat in this 
particular case hardship and injustice may be caused. It is 
clear that the Court as well as the parties on the 2oth February 
1909, agreed that the attachment should continue and that the 


(1) (1878) 20 W, B. 138. — (2) (1884) L L. B, 10 Oalb, 416, 
(8) (1896) 1 0, W. N. 627. 
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decree-holder should have further timeto file the sale procla- 
mation. The Court which should always be vigilant not to 
allow its own act to do wrong to a suit or [Syud Zuffussool Hossein 
v. Rughoonath Pershad (1j), seems to have lulled the dccree-holder 
into a false security and to have let him understand that in des- 
pite of Rule 57 and in despite of the dismissal of his application 
his attachment should still subsist and he should stil have 
further time allowed him. I appreciate fully the arguments 
of the lower Courts and their reluctance to let the oversight 
of the Court work injustice. But the words of the rule are 
quite clear and the present case certainly comes under them. 
The Munsiff was unable to proceed with the execution on the 
zoth February because no notice had been served on the 
judgment-debtor, and no notice had been served because the 
decree-holder had made no application for the issue of such 
a notice, That omission of his certainly seems to me to have 
been a default on his part. The Munsiff could have adjourned 
the case but he did not do so. He dismissed it and the results 
specified in Rule 57 must necessarily follow. That may involve 
injustice in this particular case but the law must be observed 
and it is perhaps better that hardship should be caused in one 
case than that a door should be opened to the return of all the 
uncertainty that Rule 57 was intended to do away with. 


A. T. M. Appeal allowed. 
d) (1871) 14 XL 1, A, 40., 





Before Mr. Fustice Mookerjee and Mr. Justice Carnduf. 


NAWAB BAHADUR or MURSHIDABAD 
v. 
GOPI NATH MANDAL AND OTBERS.* 


Mwrshidabad Act (XV af 1801) Seo. 4—BSwit for recovery of portion of 
scheduled property—Burden of proof—Limitation Act (XV of 1877), 
Beo, £8, Soh, II, Arts 142, 144, 149—Adverse possession, nature of— 
Oonsiruotice possession, doctrina of —Thak and survey maps, evidentiary 
value—Thak and survey maps, disagreement— Marginal notes, if can be 
relied on wn interpreting statutes. 


The Nawab Bahadur of Murshidabad is entitled to sue for recovery of any 
portion of the scheduled ugmovable property within 60 years from the date 
of adverse possession or assertion of title, unless the defendant acquired 

z Appeals from Appellate Decrees Nos. 1225, 1307-9 of 1908, against the 
deorees of C. E. Pittar, Esq., District Judge of Murshidabad, dated the 17th 


March, 1908, affirming those of Lala Digambar Lal, Munsiffof Kandi, dated 
the 28th May, 1907. 
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statutory right before the 21st Marcb, 1891, when the Act was passed. The 
proper procedure to be followed in trying such & suit is this, The question 
of title must be first determined ; this should bedone by a comparison of the 
thak and survey maps in the looality. 

The burden of proof ison the defendant to show that before the 2lst 
March, 1891, he had acquired a good title by adverse possession for 12 years. 

The effect of secton 4 of the Murshidabad Act is to make Articles 142 
and 144, Second Schedule of the Limitation Act, inapplicable to a suit by the 
Nawab Bahadur for the recovery of any portion of the schduled property. 
Section 4 of the Murshidabad Act embodies a rule of limitation applicable to 
suits for possession by the Nawab Bahadar in respect of the scheduled land. 

Article 149, Schedule II of the Limitation Act, is applicable only to suits 
by or on behalf of the Secretary of State, It is applicable to assignees from 
the Secretary of State, 

Secretary of State v. Durbijoy Singh (1), Jagadindra v, Hemanta 
Kumari (2) and Kxthaperumal v. Secretary of State (8) referred to. 

The effect of section 28 of the Limitation Act is not merely to extin- 


gaish the title of the rightful owner of the land, but also to create a title : 


by negation in the occupant, which he oan actively assert if he loses possession 
even as against the true owner. 

Gossain Dass v, Issur Ohwunder (4), Jagrani v. Ganeshi (5), Basudeb v. 
Hanmant (6), Vasudera v. Maguni (7) and Dayaram v. Badri Wal (8) 
referred to. 

The thak and survey maps afford important evidence of possession at the 
time they were made, and, as evidence of possession is evidence of ti tle, they 
afford also valuable evidence of title, 

In case of disagreement between the thak and survey maps, the one that 
more olosely agrees with the local landmarks is to be followed, 

Adverse possession to be effective, must be possession adequate in con- 
tinuity, in publicity and in extent of area. The possession to be adverse, 
must be actual, visible, exclusive and hostile. The acts of usen in order that 
they may take the soil out of the true owner and vest ıt in the wrong-doer, 
must be of a charaoter such as is inconsistent with the enjoyment of the 
soil for the purposes for which he intended to use it, 

The doctrine of constructive possession cannot be applied in favour of a 
wrong-doer, whose possession is to be confined to astual possession, 

When the evidence of possession is of equal weight on both sides, the 
presumption 1s that possession goes with the title. 

Quere, Whether marginal notes can be relied upon in the interpretation 
of statutes, 

Appeal by the Plaintiff, 
Suit for declaration of title to immovable property and for 
recovery of possession with mesne profits. 


The material facts and arguments ‘appear from the judgment. 


(1) (1891-2) L L. B. 19 Calc. 818. (5) (1881) I. L. R. 8 All, 486. 
(2) (2004) I. L, R 32 Calc. 129. (6) 189671. LeB 21 Bom. 509. 
(3) (1906) I. L R. 30 Mad 245. (7) (1900-1) I. L. E. 94 Mad. 887. 
(3) (1877) I, L. B. 3 calc. 224, — (8) (1886) P. R. 16, 
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Mr. Mirza and Babu Hemendra Nath Sen for the Appellant. 
Babus Umakalt Mookerjee and Saroda Prosonno Roy for the 

Respondents. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff, 
the Nawab Bahadur of Murshidabad, in an action for declaration 
of title to immaewable property and for recovery of possession 
thereof with mesne profits, The plaintiff claimed the disputed 
land as included withid his mouza Gandharbapur, which isa 
part of his estate Gopinathpur. Tae defendants, on the other 
hand, laid claim to the property as included within their mouza 
Monohorpur. It was not disputed in the Courts below that the 
plaintiff was entitled to mouza Gandharbapur and the defendants 
to Monohorpur. In so far, therefore, as the question of title was 
concerned, the sole point in controversy reduced itselfto one 
of boundary dispute. The defendants further pleaded that the 
title of the plaintiff, if any, had been extinguished by limitation. 
In the Court of first instance, an Ameen was appointed to relay 
the thak and survey maps, and to ascertain whether the disputed 
land lay within the ambit of the one village or the other. His 
enquiry led to a result of an inconclusive character, as he 
could not make the boundary lines, as shown in the two maps, 
agree. The Court was thereupon of opinion that a fresh 
enquiry might properly be directed, unless the claim of the 
plaintiff failed on the ground of limitation. Upon this question, 
the Court of first instance held that the plaintiff had failed to 
prove posse$sion within twelve years, or indeed, at any time 
since the permanent settlement. In this view, the suit was 
dismissed with costs. Upon appeal, the learned District Judge 
agreed with the original Court as to the unsatisfactory nature 
ofthe enquiry by the Ameen, but did not direct fresh investiga- 
tion, as in his opinion, the plaintiff had failed to prove possession 
within twelve years before 1891, while the respondent had 
established adverse possession for that period. The learned 
District Judge, however, did not, in his determination of the 
question of adverse possession, refer to the character of the 
land, which was admittedly waste land for many years, and was, 
from time to time, coverede with water in which people in 
general used to catch fish." Against the decree of dismissal made 
by the District Judge the plaintiff has now appealed tó this 
Court, and on his behalf it has been argued that the Courts below 
have misunderstood the effect of section 4 of the Murshidabad 
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Act, 1891, that, as a result, the case has not been properly 
tried, that in any event the question of title ought to have been 
first determined, and the question of adverse possession should 
thereafter have been considered with particular regard to the 
nature of the land and its possible user. In our opinion, these 
contentions are well founded and must prevail. 

Act XV of 1891, upon the fourth section qf which reliance 
is placed on behalf of the appellant, was passed on the 21st 
March, 1891, with a view to confirm and give effect to an 
indenture between the Secretary of State and the then Nawab 
Bahadur of Murshidabad. By this indenture, certain properties, 
described in the schedule attached thereto, were vested in the 
Nawab Bahadur for the maintenance of the honour and dignity 
of his station as the premier noble of the provinces of Bengal, 
Behar and Orissa, and the properties were made descendible to 
his lineal heirs according to the custom of primogeniture. The 
second section of the Act confirmed the indenture, while the 
third section authorised the Governor-General in Council to 
include additional immovable property ın the schedule annexed 
thereto. The fourth section, the construction of which 1s the 
subject of controversy in this litigation, provides a rule of 
limitation for claims to the scheduled immovable property, and 
is in these terms : 

“No right to any immovable property mentioned in any 
of the schedules to the said indenture, or in any addition which 
under the last foregoing section may, from time to time, be 
made to those schedules, or any of them, shall, if the right has 
not accrued before the passing of this Act, be acquired by any 
person by adverse possession or assertion of title, unless such 
adverse possession or assertion of title is found to have existed 
for sixty years.” 

On behalf of the appellant, it is contended that the effect 
of this section is to enable the Nawab Bahadur to bring a suit 
for recovery of possession of the scheduled immovable property 
witbin sixty years from the date of dispossession, subject to the 
restriction that this rule would have no application to property 
to which statutory title might have been acquired by adverse 
possession for twelve years before the 21st March, 1891, when 
the Act came into force. On behalf of the respondents, on the 
othef hand, it has been argued that thesegtion does not lay 
down any rule of limitation for the institution of suits, and that 
suits for the recovery of possession of the scheduled property 


— | 


= 
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must be commenced by the Nawab Bahadur within twelve years 
of the date of dispossession under Article 142, or of the date of 
the commencement of adverse possession under Article 144, of 
the Limitation Act, as the case may be, inasmuch as Article 149 
has no application. In support of the last portion of this 
argument, reliance has been placed upon the case of Municipal 
Commissioners v. Sarangapani, (1). Before we deal with the 
question of the true effect of section 4 of the Murshidabad Act, 
which is apparently one of first impression and not altogether 
free from difficulty, it is necessary to refer briefly to the question 
ofthe applicability of Article 149 of the Limitation Act. That 
Article provides fora period of limitation of sixty years for all 
suits by or on behalf of the Secretary of State for India in 
Council. Itis obvious that this has no application to the Nawab 
Bahadur, because, even if the Nawab Bahadur be treated as a 
grantee of the scheduled property from the Secretary of State, 
he stands in the same position as any other grantee or proprietor. 
Indeed, the view that Article 149 is applicable only to suits by 
or on behalf of the Secretary of State, has been affirmed by the 
Judicial Committee in Secretary of State v. Durbijoy Singh (2) 
and Jagadindra v. Hemanta Kumari (3), while the case of 
Kuthaperumal v. Secretary of State (4) shows that Article 149 
cannot be applied to assignees from the Secretary of State. 
This view is not controverted on behalf of the appellant, who 
relies not upon Article 149 ofthe Limitation Act, but upon 
section 4 of the Murshidabad Act. The question, therefore, 
reduces itself to this: Does section 4 of the Murshidabad Act 
restrict the application of Article 142 or 144 of the Limitation 
Act to a suit by the Nawab Bahadur for the recovery of any 
portion of the scheduled property? In our opinion, this 
question ought to be answered in the affirmative, because if the 
contrary view were maintained, the result of the application of 
Article 142 or 144 would be clearly contradictory to the intended 
effect of section 4 of the Murshidabad Act. 

If Article 142 or 144 be held applicable, section 28 of the 
Limitation Act would lead to the result that upon the expiry 
of the time prescribed thereby, that is, upon the expiry of 
twelve years from the date of dispossession or from the 
commencement of adverse*possession, the right of the plaintiff 
to the disputed property will be extinguished. It has ,been 


(1) (1895) I. L. R19 Mad 154. | (8) (1904) I. L. R. 82 Calo, 129, 
(2) (1891-92) I. L, R, 19 Galo, 812, (4) (1906) I, L. R, 80 Mad. 245. 


629 


Crvin, 
1910, 
P 
Nawab Bahadur 
CA 
Gopi Nath Mandal 


Alookerjas, J. 


— 


630 


OIVIL, 
1910. 
Nawab Bahadur 
Gopi Nath Mandal. 
Mookerjes, J, 


THB CALCUTTA LAW JOURNAL [Vor. XIT. 


repeatedly laid down by the Judicial Committee that even before 
the passing of Act IX of 1871 and Act XV of 1877, upon the 
expiry of the period of limitation prescribed for the enforcement 
of a suit for possession ofland, the title of the true owner 
was extinguished. Gunga Gobind v. The Collector of 24- 
Perganas (1), Luchmee Buksh v. Runjeet Ram (2) and Fatima- 
tulnissa v. Sundar Das (3). Section 28 of the Limitation Act 
places the matter beyond the sphere of controverfy. The effect 
of section 28, therefore, is not merely to extinguish the title of 
the rightful owner of the land, but also to create a title by 
negation in the occupant, which he can actively assert if he 
loses possession, even as against the true owner. Gossain Dass 
v. Issur Chunder (4) Sagrani v. Ganeshi (5), Budesab v. 


` Hanmanta (6), Vasudeva v. Maguni (7), Dayaram v. Badri 


Mal (8). If, therefore, Article 142 or 144 is held applicable 
to the present suit, the combined effect of either of these 
Articles, read with section 28, is to produce a result directly 
contrary to what is contemplated by section 4 of the Murshida- 
bad Act. We must, consequently, hold that the true effect 
of section 4 of the Murshidabad Act, is to make Articles 142 and 
144 inapplicable to a suit of the present description ; or, to 
put the matter in another way, section 4 of the Murshidabad 
Act embodies a rule of limitation app&#able to suits for possession 
by the Nawab Bahadur in respect of the scheduled land. We 
may add that the view we take of the true effect of section 4 
of the special Act, is supported by the marginal note in which 
the section is described as embodying a rule of “limitation for 
claims to the scheduled immovable property.” We do not, 
however, base our decision upon the marginal note, because 
there has been considerable divergence of judicial opinion upon 
the question whether marginal notes ought to be relied upon in the 
interpretation of a statute. The cases of Byan v. Child (9), Claydon 
v. Green (10) and Attorney-General v. Great Eastern. Railway 
Company (11) indicate that marginal notes ought not tobe relied 
upon in the interpretation of statutes. The contrary view of Sir 
George Jessel M. R. in the case of Ju re Venonr's Settled Estates (12) 
was retracted by himself in Sut/on v. Sutton (13). In this country 


(1) (1867) 11 M. I. A. 846. ¢ ) (1900-1) 1. L. B. 24 Mad. 887. 
(2) (1878) 18 B. L R. 177. (8) (1886) P. R. 16. 

(8) (1900) I. L. R. 27 Cale. 1004. (9) (1850) 5 Ex. 868. 

(4)4(1877) I. L. B. 3 Cale. 224 (10) (1868) L. B. 3 O. P. 51). 

(5) (1881) I. L B. 8 AIL. 485. (10 (187811 Oh D 449. 

(8) (1896) I. L. R. 21 Bom 502. T ro 2 Óh. D, 522. 


(18) (1882) 22 Ch. D, 


Vor. XIL) HIGH oon. 


Pigot J. was inclined in Kameshwar ` Prosad.v: Vikbarnarain (1); 
to adopt the earlier view of Sir George Jessel, and the same view 
is supported by the observations of Petheram C. J. in Adminis- 
trator-General v, Prem Lal (2) [on appeal before the Judicial 
Committee, Administrator- General v. Frem Lal (3)] and ofStuart 
C. J. in Lal Singh v, Kunjan (4) There is weighty authority, 
however, against this view. Jn the matter of William Hastie (5), 
Dukhi v. Hatway (6), Funardeov. Ram Sarup (7), Vinyak v. 
Dattatraya (8) and Balra) v. Fagatpal (9). In the face of this 
divergence of judicial opinion, it would not be right to.base our 
decision upon the marginal note, and certainly it ought not to be 
treated as conclusive. We, therefore, prefer to rest our'con- 
clusion upon a comparison of the provisions of Articles 142,144 
and section 28 of the Limitation Act with those of section 4'of 
the Murshidabad Act, It may be conceded that section 4 might 
have been framed differently so as to consist of two clauses, one 
corresponding with Article 149, and the other with section 28 of 
the Limitation Act ; but, though the section, as framed, gives 
the result of the combined effect of these two provisions, there is, 
in our opinion, no room for reasonable doubt, either as to what 
the intention of the Legislature was, or, as to what the true 
effect is of the section as it stands. 

Tf, therefore, we hold that the Nawab Bahadur was entitled 
to sue for recovery of any portion of the scheduled immovable 
property within sixty years from the date of adverse possession or 
assertion of title, unless the defendant had acquired statutory right 
before the,21st March, 1891, when the Act was passed, the ques- 
tion arises how the suit ought to be tried? The proper pro: 
cedure, in our opinion, is clear, The question of title must be 
first determined ; and this should be done by a comparison of thé 
thak aud survey mapsin the locality. It has been repeatedly 
laid down that the thak and survey maps afford important’ evi- 
dence of possession at the time they were made, and, as evi- 
dence of possession is evidence of title, they afford also valuable 
evidence of title, See the decision of this Court in Satcowrt v, 
Secretary of State (10) which was approved by the Judicial Com- 
mittee in ¥agadindra Nath v. Secretary of State (11); see also 
(1) (1898) I, L, R. 20 Calc. 609. (6; (1895) I. L. R. 28 Oale. 55. 

(2) (1894) L' L. B, 21 Calo, 732.* (7) (1898) I. L. R. 26 Calo. 858. 
(8) (1895) 7, L R. 22 (alo. 788. (8) (1899) I, L. H. 24 Bom. 120, 


(4) (1882) I. È R. 4 All, 87, — (9) (1904) L. R81 I. A. 132, I. L, R, 26 AÙ, 898. 


(5) (1885) L. L B, 11 Oalo. 451. (10) (1894) I. L. B. 22 Oalo 262, 
(11) (1902, I, L, R, 80 Cale 391, 
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Rani Monmohini v. Robert Watson (1) and Abdul Hamid v. 
Kiran Chandra (2). In fact, if the thak map is proved, on the 
face of it, to have been made in the presence of the parties or 
their agents, it may be treated as evidence binding upon them. 
Omirta Lal v. Kalee Pershad (3). A question appears to have 
been raised in the Courts below as to the relative superiority of 
the thak and survey maps when they disagree. It may be con- 
ceded that the Survey Officers had, at their disposal, means of 
more accurate measurement than the thak officers had ; but, as 
pointed out by this Court in Abid Hossein v. Dowcurry (4), no 
hard and fast rule can be laid down that a survey map is more 
reliable than a thak map ; the one that more clearly agrees with 
the Jocal landmark, is the one which should be followed ; and 
this view is not contrary to that taken in the case of Burn v. 
Achumbit Roy (5). An attempt must be made, therefore, to relay 
thethak and survey maps as accurately as practicable, and to 
Obtain consistent results. If thisis done, and it is determined 
that the whole or any part of the disputed land is comprised 
within the ambit of the estate of the plaintiff, what is the posi- 
tion? The thak proceedings took place in 1854 ; prima facie, 
therefore, the land which may be found comprised within the 
estate of the plaintiff, was in his possession at the time of the thak 
in 1854. Asthe present suit was commenced on the 22nd May, 
1906, it is obviously not: barred by limitation under section 4, 
unless the defendant can show, that before the 21st March, 189r, 
he had acquired a good title by adverse possession for twelve 
years. The burden of proof of such adverse possession, must be 
thrown upon the defendant. Herea question arises as to the 
nature of this adverse possession. It appears from the proceed- 
ings in the Court below that it was suggested on behalf of the 
defendants that such adverse possession might have consisted 
partially in the act of fishing ia the waters, which at one time 
covered portions of the disputed land. This, in our opinion, is 
a position not possible to maintain. As was pointed out by their 
Lordships of the Judicial Committee in KRadhamoni v. The 


-Collector of Khulna (6), adverse possession, in order that it may be 


effective to destroy the title of the true owner, must be possession 

adequate in continuity, in publicity and in extent ofarea. Further, 

as pointed out by this Court in the cases of Wa Ahmed v.. 
(1) 11899) 4C. W.N. 118. (4) (1900) 6, G W N. 629° ` 


(3) (1903) 7 C, W. N. 849. (5) (1873) 90 W. R. 4, 
(8) (1876) 25 W, B, 179, (6) (1900) L L. R, 27 Calo, 943. 
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Tota Meah (1) and Fogendra Nath v. Baldeo Das (2). possession 
to be adverse, must be actual, visible, exclusive and hostile. “A 
distinction also must be made, as is explained in the second of the 
two cases just mentioned, between continuous adverse possession 
and isolated acts of trespass. In other words, to use the language 
of Bramwell L. J., in Leigh v. Fack (3), the acts of user, in order 
that they may take the soil out of the true owner and vest it in 
the wrong-doer, must be of a character such as is inconsistent 
with the enjoyment of the soil for the purposes for which he 
intended to use it. (See Pollock and Wright on Possession, 86, 
aud Lightwood on Possession, 199.) We are further informed 
that the disputed land has not only been waste for considerable 
periods, but is of comparatively small area. If, therefore, we bear 
in mind the rule as to the presumption applicable to the possession 
of waste lands laid down by a Full Bench of this Court in Mahomed 
Ak Khan v. Khaja Abdul Gunny (4) and by the Judicial Com- 
mitteein Rajkumar Roy v. Gobind Chunder Roy (5), the defendant 
must prove beyond all doubt or dispute that the title of the true 
owner has been extinguished by his adverse possession. We 
must also not overlook the fact that, as explained by this Court 
in the cases of Ananda Hari Basak v. Secretary of State (6) and 
Fogendra Nath v. Baldeo Das (2), the doctrine of constructive 
possession cannot be applied in favour of a wrong-doer, whose 
possession must be confined to actual possession, that is to say, 
if be relies on adverse possession, he can succeed only as regards 
the portion of the land in suit of which he proves actual posses- 
sion for tle statutory period. It must further be remembered 
that when the evidence of possession comes to be tested, if it 
is found to be of equal weight on both sides, according to the 
rule laid down by the Judicial Committee in Runjeet Ram v. 
Goburdhun Ram (7), the presumption would be that possession 
went with the title. As all these principles have been overlooked 
by the Courts below, in our opinion, the present case has not 
been properly tried, and the matter in controversy must be 
re-investigated. 


(1):(1908) I. LR 31 Calc. 397, 

(2) (1907) 6 C. L. J. 735, I. L, R. 85 Oalo. 961, 

(3) (1879) '5 Ex D 209. e 

t4) (1888) I. L. R. 9 Calo. 744. 

(5) (1891) I. L. B. 19 Calo. 660, - 
(6) (1905-6) 8 O. L J. 816. > 

(7) (1878) 20 W. E. 95, 
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- The result, therefore, is that this appeal must be allowed, 
and the decrees of the Courts below discharged. The suit will be 
remanded to the Court of first instance, with directions for the 
appointment of a Commissioner to relay the thak and survey 
maps after comparison in the locality. The question of title 
must thus be first determined, and then the question of adverse 
possession. The burden of proof of adverse posgession, will be 
thrown upon the defendants in respect of any lands proved by a 
comparison of the thak and survey maps to be included withinthe 
estate of the plaintiff as comprised in the schedule of the Murshi- 
dabad Act, The costs of this appeal will abide the result. 
APPEALS 1307 TO 1309 OF 1908, 

It is conceded that these appeals wil be governed by our 
decision in appeal 1225 of 1908. These appeals, therfore, are 
allowed, and the decrees of the Courts below set aside, "The cases 
are remanded to the Court of first instance for retrial on the 
lines indicated. The costs of these appeals will also abide the 
result. 

A. T. M. Appeals allowed ; cases remanded. 
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CRIMINAL REVISION. 


Before Mr. Justice Holmwood and Mr. Fustice Sharfuddin. 


ISHAN CHANDRA BHAT 
v. 
KING EMPEROR.* 

Aluktear, rigM to appear for aoowsed— Criminal Procedure Code ( Act V of 
1898), Beos, 4 (r), 340.—Bessions Court—Uneertified pleader—Dis- 
cretion, how exercised, 

Subject to the permission of the criminal Court in each case (and this 
applies equally to the Sessions Judge and Magistrate), a muktear can practice 
and defend an accused person. 

An accused person having a right to be defended by a olass of persons 
enumerated in section 4, olause (v) of the Oode of Oriminal Procedure, it ts 
not a wise discretion on the part of the Sessions Judge or the Magistrate 
to refuse permussion to a muktear appearing for the defence, 

Every Magistrate is bound in each case that comes before him to see 
the discretion vested in him by law before giving audience to an uncertified 
pleader (and this does not apply to a muktear, who is certified pleader) and 
in deciding whether permission should be given or not, the character of the 
person appointed to plead 18 one of the matters to be taken into consideration, 


Application for Revision by the Accused. 
The facts of the case were as follows : 


The petitioner had been convicted by a Deputy Magistrate 
uuder secton 325 Indian Penal Court and sentenced to one day’s 
simple imprisonment and to pay a fine of Rs 40. Against this 
order oí conviction and sentence a Mukhtear presented an 
appeal before Mr. Walmsley, Sessions Judge of Mymensingh. 
The learned Session Judge observed :—" This appeal is pre- 
sented by a Mukhtear. I held the other day that at present 
it is not the practice for Mukhtears to present appeals and plead 
inthis Court. This appeal is obviously presented with a view 
to testing that decision, for it is almost time brarred." He then 
fixed a date on which he heard the representatives of the pleaders 
and the Muktears as to the right of the latter to appear before 
the Sessions Judge and dismissed the appeal summarily, as in his 
opinion, Muktears should not be allowed to appear before the 
Sessions Judge. $ 

The following is anfextract from the judgment of the Sessions 
Jàdge : ‘ e 


* Oriminal Revision No. 18 of*1911, against the decision of H, Walmsley, 


Esq. Sessions Judge of Mymensing, dated the 26th November, 1910. 
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“In this district and in all districts of which I have 
had experience, Mukhtears habitually practice in the Courts of 
Magistrates without let or hindrance, but they do not attempt 
to practise in the Judge’s Court. Before Magistrates, the 
Possession of a certificate, renewed annually seems to be regarded 
as entitling Mukhtears to practice without the permission and 
I think the custom is a very good one. But it is quite another 
matter when the Mukhtears want to practise aseof right in 
Courts of superior grade. The law does not give them this 
right. (1) The ruling of the Allahabad High Court does not 
help them. A later case not yet reported except in certain 
newspapers, seems to go further, but it may contain special 
features which have not been fully set out. I hold, there- 
fore, that mukhtears cannot practise in this Court as of 
right. "With regard to the matter of permitting them to appear, 
I must bear in mind that there are here in Mymensingh very 
many pleaders, who have qualified themselves of passing a more 
severe examination than the mukhtears, These pleaders are, as 
they should be, better able than the mukhtears to assist the 
Court in the administration of justice, and it is most undesirable 
that a lower grade practitioner sbould be admitted indis- 
criminately to compete with them. The number of pleaders is so 
great that their fees can only be prohibitive. 

* My attitude, therefore, is that mukhtears are not welcome 
in this Court. I cannot assert to tbe proposition that all 
mukhtears are entitled to permission to appear in this Court 
until I know something against them. What I shall have regard 
to is the circumstances of the case in which a mukhtear wishes 
to appear, if he can satisfy me that for financial reasons or for 
any other special cause, it is necessary to his client's interest, 
that a mukhtear should appear and not a pleader, I shall grant 
permission but not otherwise, 

"Inthepresent case it is not pretended that there was any reason 
why a mukhtear should appear. The appeal was merely a beg for 
the question Ihave discussed. The appeal is dismissed.” 

Against this order the petitioner moved the High Court 
and obtained a rule. 

Mr. S. P. Sina and Babus Harendra Narayan Mitra and 
Bhudeb Chandra Roy for the Petitioner, | . 

Mr. B. Chakrabarty, Mr. Orr (Deputy Legal Remem. 
brancer]* and Babus Dwarka Nath Chakraparty and Akhil 


Bandhu Guha for the Opposite Party.. 
(1) (1907) I. L. R. 30 All. 66, 
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The judgment of the Court was as follows : 

This was a Rule calling upon the District Magistrate to show 
cause why the appeal should not be reheard on the ground that a 
Muktear has a right to appear for the defence of an accused 
person in any Mofussil Court. 

The issue of this Rule appears to have raised a general ques- 
tion betweengvakils and pleaders and muktears as to the right of 
the latter to appear in criminal cases. It was never intended 
that such a question should be raised and the question is 
obviously one which has been disposed of by the terms of the law 
and by the High Court Rules. The law is contained in section 340, 
Criminal Procedure Code, read with secton 4 clause (7) of the same 
Code. Every person accused before any criminal Court may of 
right be defended by a pleader ; and f/eader in this connection 
includes any muktear or other person appointed with the 
permission of the Court to act in such proceeding. 

This particular practitioner has a Rs. 15 license entitling him 
to practise as a muktear in all civil and criminal Courts subor- 
dinate to the High Court except the Calcutta Small Cause Court. 
It is therefore clear tnat subject to the permission of the criminal 
Courts in each case (and this applies equally to the Sessions Judge 
and the Magistrates) he is authorised to practise. 

What we intended in issuing the rule was to emphasise the 
position that an accused person haviug the right to be defended 
by the class of person enumerated in section 4 clause (r), it 
could rarely be a wise discretion on the part of the Sessions 
Judge dr the Magistrate to refuse permission to a Mukhtear 
appearing for the defence. That appears to be the tenor 
of the rules which have been laid down by this Court for the 
guidance of Magistrates: and as the certificate is the same 
for both Sessions Judge's Court and Magistrates, we presume 
that the rules laid down for Magistrates are equally applicable 
to Sessions Judges. " The terms of section 340 do not warrant 
any general rule for the exclusion of mukhtears in all cases, 
but only allow the exercise by Magistrates of a discretion 
in each case as it arises. The Magistrates are expected not to 
deprive parties of legal aid which they could frequently obtain 
at a moderate cost, by jndiscriminate exclusion of persons who 
are invested by law With a distinct professional status in crimi- 
nal trials, (1) Every Magistrate is bound in each case that comes 
before him to use the discretion vested in him by law before 
giving audience to an uncertified pleader and in deciding whether 


(1) Calcutta High Court Circular No, 13, dated the 29th August, 1870, 
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permission should be given or not, the character of the person 
appointed to plead is one of the matters to be taken into 
consideration. 

It has been urged before us by the learned counsel in showing 
cause against the rule that if this latter rule is applied in practice, 
the result would be that no mukhtear can be excluded on either 
side except on personal grounds and this will result in their being 
admitted to universal practice. 

In the first place, we have to point out that this Rule does 
not apply to mukhtears but to uncertified pleaders. Under 
section 4, clause (r), a mukhtear is a certified pleader when he 
obtains the permission of the Court to appear in any particular 
case. 

We quite agree with the learned Judge that mukhtears 
should not be permitted to appear in the Sessions Court where 
their appearance is unnecessary or where there is no reason for 
their appearance. But that is a matter which must be decided 
independently in every case and no general rule can be issued. 
The learned Judge seems to have discussed the matter from the 
point of view of general practice. He has laid down that, asa 
general practice, mukhtears should be allowed to appear in every 
case in Magistrates’ Courts as they do now and that as a general 
practice they should not be allowed in any case to appear 
in the Sessions Court. Those general rules are both of them 
equally erroneous. The Magistrate has to decide in every case 
whether he will permit a mukhtear to appear ; and the Sessions 
Judge has to decide in every case whether he will permit a 
mukhtear to appear and we think that it is very difficult to 
exclude a qualified practitioner when he appears for the defence 
of an accused person and that is all that we desired to put 
forward when we issued this Rule. 

It is not competent to the Court below to say that this 
matter was merely put forward to test his right of mukhtears inas- 
much as the appeal was almost out of time. The fact that the 
appeal was almost out of time may have been the very reason for 
employing the very first practitioner that came to hand, namely 
a mukhtear, there being nothing against the appearance of the 
mukhtear in this particular case. We think that the Rule should 
be made absolute and that the appeal sould be reheard. Of 
course, the learned Sessions Judge may still exercise his 
discretion at the hearing of the appeal and may pertnit a mukhtear 
to argue it; but that will largely depend upon the question 
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whether the accused person is ina position to employ a vakil CBURINATA 

or pleader and whether he elects to do so. All we are anxious to 1911. 

avoid is that the defence of an accused person may not be shut out yehan Obsndd Bhat 

merely by the fact that he is represented by a mukhtear. l King A Bees: 
The Rule, is, therefore, made absolute and there will be a S 

rehearing of the appeal. 


A. T. M. ° . Rule made absolute. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 


CRIMINAL, 
BAJRANGI GOPE AND OTHERS a 
1910. 
Us —— 

KING EMPEROR.* December, 8. 


Code of Criminal Procedure (Act V of 1898 ), Beos. 94. 98, 1865—Search, general 
if permissible—Scope of searoh under’ Seo, 105— Common oljoot, failure 
of — Private defence, right of—Search without warrrnt, if legal. 

Section 165 of the Criminal Procedure Code does not authorize a general 
search for stolen property in the house of an absconding offender, The section 
speaks ofa specific document or thing which may be the subject of summons 
or order under section 94 of the Code. 

Seotion 94 of the Oode does not refer to atolen articles orto any incrimi- 
nating document or thing in the possession of an accused person. 

Ishwar Ohunder Ghosal v. The Emperor (1) referred to and followed. 

In the absence of a search warrant under section 98 of the Code, a search 
made in the house ef the accused for stolen goods, is illegal, and the part owners 
and ocoupiers of the house have aright of private defence against the officers 
making the search. 

Ifthe common object of the riot falls by reason of there being a right of 
private defenoe in the accnsed, they cannot be convicted of rioting under 
&eotion 147 of the Penal Oode. 


Rule on the application of the Petitioners. 
Condition under sections 147, 323 of the Penal Code. 


The facts of the case material to this report were as follows: 


One Ramphal Singh lodgeda complaint that a dacoity was 
committed by Bajraugi Gope and others (the petitioners). 'The 
Sub-Inspector after drawing up the first information report went 
with three constables and the complainant, to the village. The 
president and collecting punchyat who had been called by a 
chowkidar-arrived there and one of the constables who had been 


*'Oriminal Revision No. 1256 of 1910, against an order of F W. Ward) Esq, 
the Sessions Judge of Mpzuferpore, dated the 95th August 1910, modifying an 
order of J. M. Jones, Bsq , Sub-Divisipnal Magistrate of Hajipur dated the 5th 
August 1910. 


(1) (1908) 12 0. W. N. 1016. 
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sent to look for the accused persons came without the accused 
but bringing with him a search witness. When the search was 
going on, shouts were heard and the Sub-Inspector left the room. 
He found that some 200 men, arrived with Jathres and the allega- 
tion was that he tried to quiet them, but Bajrangi struck him 
twice with a Ja#hi and some others assaulted him. The Sub-Ins- 
pector was first taken to his house and from thente to Hajipore. 
The Deputy Magistrate found that the Sub-Inspector, the presi- 
dent and collecting puncbyat, the three constables, the complain- 
ant in the dacoity case and a daffadar were beaten by the rioters. 
'The petitioners were prosecuted under sections 147, 353 and 323 
of the Indian Penal Code and convicted and sentencedto various 
terms of imorisonment. They were also bound down under section 
106 of the Code of Criminal Procedure for two years after they had 
served out the imprisonment. The sentences were reduced on 
appeal but the convictions were maintained. 

Moulvi Enayet Karim for the Petitioner. 

Mr. Orr (Deputy Legal Remembrancer) for the Crown. 

The judgment of the Court was delivered by 


Holmwood J.—This was a Rule calling on the District 
Magistrate of Mozufferpur toshow cause why the conviction of 
and sentences passed on the petitioners should not be set aside 
on the ground that the common object charged failed and that 
the search for stolen property without a warrant was not a legal 
search and therefore the petitioners hada right of private 
defence. We have heard the learned Deputy Legal Remem- 
brancer showing cause against the Rule, and we areclearly of 
opinion that section 165 of the Criminal Procedure Code does 
not authorize a general search for stolen property. It speaks of 
a specific document or thing which may be the subject of 
summons or order under section 94, and it is clear that section 94 
does not refer to stolen articles or to any incriminating document 
or thing in the possession of an accused person. The latter pro- 
position has been laid down in the case of /skwar Chandra 
Ghosal v. The Emperor (1). In this case, however, it is sufficient 
to hold that section 165 did not authorize a search for stolen 
property in the house of the absconding offender ; and, remark- 
able as it may appear, there is no other section, admittedly, which 
would cover such a search. There was nq, search warrant under 
section 98 in this case. The search was therefore not a legal 
search and two, at any rate, of the petitioners who were the part 
owners and occupiers of the house had a right of private defence, 


(1) (1908) 12 0, W. N. 1016, 


- 


a 


Vou. XH) 


The common object of the riot therefore failed, and the conviction 
under section 147 was also bad. But we see no reason to disturb 
the conviction under section 323. "There was no justification for 
calling in the neighbours to beat the police after they had gone 
out of the hut, and we uphold that part ofthe conviction. But 
as the sentence passed under section 323 was only of three 
months rigorous imprisonment, and we understand that the 
petitioners hawe already been four months jin jail, the result of 
our order would be that they would be discharged from custody 
unless they are liable to be detained in any other matter. The 
order under section 106, Criminal Procedure Code, will be 
maintained. 

The order only affects ` Bajrangi Gope, Naithu Gope, Sheo- 
lochan Gope, Mohadeo Gope and Raghunundan Gope. The 
other petitioners having been acquitted on the only charges 
againtt them, the orders on them under section 106 will of course 
go with the conviction. 
H. P. C 


Hai dovkt. 


Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Casperss. 
ISMAIL MOLLAH 





v.. 
JADUNATH SRIMANI* 


Mortgage debt, assignment of— Transfer of Property Act (IV of 1882), 
Seo, 181, before amendment — Payment to mortgagee after asngnment without 
notios, if tahid. 


‘rhe validity of an assignment of a mortgage debt by the mortgagee is to be 
tested with reference to the law as it stood at the time when it was made, 

Abdul Aziz v. dp payasami(1) and Baidya Nath v. Kaminikant (2) 
followed, 

The provision of section 181 of the Transfer of Property Act before ite 
amendment in 1900, was applicable to cases of assignment of mortgage debts, 
Under that seotion, the assignment could have no operation against the mort- 
gagors so long as express notice of the transfer was not given to them, unless 
they were parties to or otherwise aware of such transfer. 

Aluchiram v, Ishan (8) followed. 

Although itis not necessary to give notice to the mortgagor, to validate d 

* Appealfrom Appellate Dporée No 2892 of 1908, against the deoree of 
Bgbu Purna Chandra De, Subordinate Judge of Khulna, dated the 2nd July, 


1908, reversing that of Baba Hem Ohander Mitra, Munsiff of Satkhira, dated 
th3 81st August) 1907. . è É 


(1) (1903) I. L. R, 27 Mad 181. . (2) (1907) 6 C. L.J. 572. 
(8) (1894) I. L. B. 21 Calo. 668, 
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transfer by the mortgagee. any payment to the mortgages, after assignment 
without notice, is & good payment as against the transferee, 

Appeal by the Defendant. 

Suit to enforce a mortgage debt. 


The material facts and arguments appear from the judgment. 

Babu Bepin Behary Ghose for the Appellant, 

Babus Surendra Chunder Sen and Trotlakhya Nath Ghose 
for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in asuit to enforce a mortgage security. The facts, so far as it is 
riecessary to state them forthe decision of the question of law 
raised before us, may be briefly narrated. On the sth July 1889, 
three persons Samir Molla, Akim Molla and Hamijuddi Molla 
executed a mortgage in favour of one Atulbehary Set. Upon his 
death, his interest as mortgagee vested in his mother, Harani 
Moni Dasi. On the rith January 1894, Harani Moni assigned 
her interest as mortgagee to her son-in-law and his brother by 
name Ramkrishna Nandi and Rakhal Chandra Nandi. 

On the 18th February 1897, the mortgagors paid to Harani 
Moni whatever was due to her upon the mortgage. The mortgage 
instrument was alleged by her to have been lost after the death 
of her son, and she accordingly executed a release which was duly 
registered. On the 7th April 1901, Ramkrishna assigned his 
interest in the mortgage to the present plaintiff, who, on the 24th 
June 1903, obtained a similar assignment from the repsesentatives 
of Rakhal in respect of their interest. On the 12th April 1905, 
the plaintiff commenced this action to enforce the security, and 
claimed Rs. 90 as the principal amount due under the mortgage 
together with Rs. 360 as interest thereon. The defendants 
resisted the claim on the ground that the assignments were 
forgeries, that the plaintiff had not acquired any valid interest as 
mortgagee and that the suit was not maintainable as no notice 
had been served on the mortgagor, under the Transfer of 
Property Act. The defendants also pleaded that the whole of 
the sum due on the mortgage had been paid by them in good 
faith to Harani Moni onthe 18th February 1897, and that in 
view of such payment, they could nót be made liable a second, 
time for the claim of the plaintiff, . 

The Court of first instance found upon thé question of notice 
that no notice was required to be served under the law. As to 


Rd 


Vor. XIII.) ; HIGH COURT. 


the reality of the transactions on which the plaintiff based his title, 
the Court found that they were fictitious, that the first assignees 
were related to the assignor and that the second assignee was 
also a near relation of the first assignor. The Court finally held 
that as the defendants had paid whatever was due to Harani 
Moni they could not be made liable a second time. 

Upon appeal by the plaintiff, the Subordinate Judge thought 
that the case Had not been sufficiently investigated and remanded 
the case for retrial. The original Court after this remand, affirmed 
its previous decision and dismissed the suit. Upon appeal by 
the plaintiff, the Subordinate Judge held that the two assignments 
were not fictitious and that the plaintiff had thereunder acquired 
a valid interest in the mortgage-security. The Subordinate 
Judge appears also to have held that the defendants had made 
the alleged payment to Harani Moni ; at any rate, he does not 
expressly set aside the finding of the original Court upon this point. 
In this view, the Subordinate Judge has made the usual mortgage 
decree in favour of the plaintiff. 

The defendants have now appealed to this Court, 
and on their behalf, it has been argued that the validity 
of the first assignment which is the root of the title of 
the plaintiff, ought to be tested with reference to the 
law as it stood at the time of the assignment, that judged from 
this point of view, the assignees had no enforceable claim as against 
the mortgagors because no notice was served in accordance with 
the provisions of section 132 of the Transfer of Property Act as 
it stood before its amendment in 1900, and that consequently the 
suit ought to be dismissed. In answer to this argument, it has 
been contended by the learned vakil for the plaintiff respondent, 
that the provisions of section 131 of the Transfer of Property Act 
before its amendment in 1900, have no application to the case of 
an assigoment of a mortgage debt; that at any rate the Subor- 
dinate Judge has found that the mortgagors had notice of the 
assignment and that consequently the payment made by them 
to the assignor on the 18th February 1897 is of no avail. 

In the first place, it is clear that the validity of the assign- 
ment must be tested with reference to the law as it stood at the 
time when it was made. Abdul Asis v. Appayasamt (1) and 
Baidya Nath v. Kantinikant (2). Sectioniar as it stood at 
that time provided as follows: "No transfer of any debt shall 
have any operation against the debtor until express" notice 


(1) (1908) I, L, B, 27 Mad, 131, L, R. 81 I. A. L (9). (2) (1907) 6 C. D. J, 072, 
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'O1VIL, of the transfer is given to him, unless he is a party to or 
1911. otherwise aware of such transfer.” It was ruled by this 
EE M Court in the case of Muchiram v. Ishan Chunder Chucker- 


Ismail Mollah : : os i g 
butt (1) that this provision was applicable to cases of assign- 


d ment of mortgage-debts, and as the decision mentioned was 
Mookerjes, J. by a Full Bench of this Court, it is binding upon us. Con- 
x sequently, under section 131, the assignment gould have no 
operation against the debtors (mortgagors) so long as express 
notice of the transfer was not given to them, unless they were 
parties to or otherwise aware of such transfer. This provision, 
as pointed out by Mr. Justice Mahmood in Kalka Prasad v. 
Chandan Singh (2), does not invalidate a transfer made without 
notice ; it merely suspends the operation of the assignment as 
against the debtor until notice has been given. This is in 
accordance with the law as settled in Eagland. Reference may 
be made to the case of Ju re Lord Southampton Estate (3), where 
it is pointed out, upon the authority of the earlier decision in 
Fones v. Gibbons (4), that for the validity of the assignment, 
it is not necessary to give notice to the mortgagor ; but although 
it is not necessary to give notice of the assignment of the 
mortgage, the transferee exposes himself, by taking a transfer 
and by not giving any notice. to a risk, as after the assignment, 
the mortgagor may make the mortgage of no avail by paying 
the mortgagee. Matthews v. Wallwyn (5). In other words, 
although it is not necessary to give any notice, any payment 
after assignment without notice to the mortgagee is a good 
payment as against the trausferee. Now, in the case before us, 
the payment was made by the mortgagors to the .assignor after 
the assignment. It has not been argued anywhere throughout 
this litigation that express notice was given as contemplated by 
section 132 of the Transfer of Property Act; but the suggestion 
has been made that the mortgagors became otherwise aware of 
the assignment. It may be observed, in this connection, that 
section 131 leaves it an open question what notice will suffice 
to fix the debtor with liability under the assignment. But it is 
fairly clear that what is intended is that the debtor should not 
be bound unless he is aware of the transfer. It does not appear, 
in substance, to have been intended that the debtor should be 
bound in the same way as if he had received express notice ° 


. t, 
Jadunath Srimani. 


(D (0894) I. L. B. 21 Oale. 568. (8) (1880) 16 Ôh. "D. 178 (180). 
(3) (1887) L L, R. 10 All. 20, (4) (1804) 9 Yes, 407 (410). 
- (5) (1798) 4 Yes, 118, 


I~ 


Vor, XUL] HIGH COURT. — 


thereof in writing, unless; there has been constructive notice. 
Actual knowledge of the transaction need not be brought home 
to the debtor. Sahadev v. Shekh Pata Miya (1). Now, in the 
case before us, there were three mortgagors. There is no 
evidence on the record to show as regards two of these that they 


were aware of the assignment before payment was made to the" 


assignor, As regards the third, the evidence, if believed, indicates 
that a demand,was made from him by the assignees after they 
had obtained an assigament from Harani Mani. The evidence, 
however, does not show that the fact of the transfer was intimated 
even to this mortgagor. Consequently, upon the materials on 
the record, it is impossible for us to hold that the three mort- 
gagors were aware of the assignment within the meaning of sec- 
tion 131 of the Transfer of Property Act. If, then, they had not 
such notice, the payment made by them to the assignor would 
be a sufficient discharge of the debt and may be pleaded as 
against the assignee of Harani Moni. The learned vakil for the 
respondent has suggested that, in this view, the case should be 
remanded for fresh investigation and that the plaintiff should be 
allowed au opportunity to adduce evidence to show that the 
mortgagors were aware of the assignment. After anxious con- 
sideration of all the circumstances of the case, we have arrived 
at the conclusion that we ought not to send the case back for 
further enquiry. The transactions upon which the plaintiff relies 
are by no means free from suspicion ; and there is obvious danger 
that evidence may be manufactured, if the plaintiff is allowed at 
this distance of time and at this late stage of the case to adduce 
oral evidénce upon the question, whether he or his predecessor 
in interest intimated to the mortgagors the fact of the assign- 
ment. Besides, the plaintiff as assignee of the mortgage, was 
bound to set out in his plaint specifically the circumstances which 
alone would entitle him to enforce the security ; this he has 
not done. 

The result therefore is that this appeal must be allowed, the 
decree of the Subordinate Judge reversed and the suit dismissed. 
Each party will however, pay his own costs throughout the 
litigation. 

A. T. M. Appeal allowed. 
(1) (1904) I L. B 39 Bom 199. . 





645 


CIVIL, 
1911, 
t 
Ismail Mollah 
ct 
Jadunath Srimani 


Hooberjee, J. 


646 


CiviL. 


1911. 


January, 17. 


1810. 


December, 19. 


January, 17. 


THR OALOUTIA LAW JOURNAL. (Vou. XIII. 


Before Mr. Fustice Caspersz and Mr. Fustice N. Chatterjee. 


JINNAT ALI 
vU. 
FATEH ALI MATBAR AND OTHERS." 


Contract Act (IX of 1872), Secs. 69, 70—' Another person —' Lawfully '—Co- 
sharer, payment by—Paynent for manufasturing ecidence of title —Contri- 
bution, suit for. 

The words ‘another person’ in section 69 of the Oonfraet Act indicate 
that the person making the paymont is himself under no legal liability to 
make it, Oo-sharers are not only jointly but severally liable for rent When 
plaintiffs, some of the co-sharers who have kept the defendant, the remaining 
co-sharer out of possession denying his title paid up the rent, they did so 
in their discharge of this liability for rent and not in satisfaction of the rent 
due by the defendant, Hence the plaintiffs are not entitled to be re-embursed 
under section 69 of the Contract Act. 

When the plaintiffs made the payment for the purpose of manufaoturing 
évidenoe of title to the land, they are not regarded as having made the pay- 
ment lawfully under section 70 of the Contract Act. 

Desar v. Bhacabhai (1) referred to. 

Bama Sundari v. Adhar Chunder. (2) and Ziluok Chand v, Souda mani (3) 
distinguished. 

Appeal by the Principal Defendant. 

Suit for recovery of a moiety of the sum recovered from 
the plaintiff in execution of a certificate. 

The material facts and arguments appear from the judgment. 

Moulvi Syed Shamsul Auda and Babu Sachindra Prosad 
Ghose (for Babu D. L. Kastgir ) for the Appellant. 

Moulvi Serajul Islam for the Respondents. C. A. V, 


The judgment of the Court was as follows: œ 


A sum of Rs. 1,587-15 was recovered from the plaintiffs as 
being the jofedars of a certain fote in the Noabad mehal of the 
district of Chittagong. The money was realised in execution of 
a certificate under the Public Demands Recovery Act. It 
represented the rents of the years 1904-1907. But the title of 
the principal defendant, to an eight annas share in the jore, 
having been declared, in title suit No. 45 of 1906, the plaintiffs 
sued him for a moiety of the sum recovered from him by 
certificate process. The first Court declined to allow contribution, 
The lower appellate Court has reversed that decision. 


* Appeal fiom Appellate Decree No. 1376 of 1900, against the decree of 
Babu Dandadhari Biswas, Subordinate Judge, fist Court of Chittagong, dated 
the 27th February 1909, reverring that ef Babu Harendra Kishore Chakrabarti, 
Munaf of Cox Bazar, dated the 10th Jure, 1908. . 


. 
(1) (1880) I. L, R. 4 Bom 648. (2) (1894) I. L' B, 22 Cale, 28, 
(8) (1878) L L. R. 4 Calc. 568, 


Vor KUI) . HIGH COURT. 


The point for determination in this second appeal is whether 
a person in wrongful possession of property can bring a suit for 
contribution against the person really entitled ? "The learned 
vakil for the defendant-appellant argues that the certificate was 
not directed against his client, who derived no benefit from the 
plaintiffs payment of the sum mentioned therein. The argument 
involves a consideration of sections 69 and 7o of the Contract 
Act. The defendants title to an eight annas share in the fote 
having been declared in the title suit it must be taken that he 
was a co-sharer of the plaintiffs in: the jofe. It is true, the 
certificate was not against the defendant and hence could not 
be enforced against him, but the plaintiffs, on satisfying it, would, 
according to the principles formulated in section 43 (para. 2) 
of the Contract Act, have been entitled to sue the defendant for 
contribution. At the time of payment by the plaintiffs, however, 
they kept the defendant out of possession denying his title. 

Section 69 of the Contract Act would apply where the 
payment is made for another person who is bound by law to pay. 
As already stated, though the defendant, being a co-sharer, was 
under an obligation to pay, the certificate was not against him, 
and he was kept out of possession of his share by the plaintiffs. 
Moreover the words ‘another person’ in the section seem to 
indicate that the person making the payment is himself under 
no legal liability to make it. According to law co-sharers are 
not only jointly but severally liable for rent. When, therefore, 
the plaintiffs paid up the rent they may be considered to have 
done so in the discharge of their own liability for rent and not 
in satisfaction of the rent due by the defendant whom they had 
kept out of possession on denial of his title. 

In these circumstances we do not think that the case comes 
under section 69 of the Contract Act. 

Section 70 of the Contract Act covers a wider ground, and 
the generality of the language of the section is discussed in the 
recent case of Afohendra Ghoshal v. Bhuban Mardana (1), where, 
however, the learned Chief Justice pointed out the responsibility 
of final Courts of fact “tobe guarded and circumspect in their 
conclusions and not to countenance acts or payments that are 
merely officious.” 

Section 70 of the Gonfract Act enacts that where a person 
lawfully does anything for another person, not intending to do 
so gratuitSusly, andesuch other person enjoys the benefit thereof 


(1) (1910) 12 U. L. J; 668; 14 0. W.N. 945. - 
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EXER the latter person is bound to make compensation to the former 
1911. in respect of the thing so done. If, however, the former person 
Jinnat Ali (here the plaintiffs) made the payment for the purpose of 


manufacturing evidence of vitle to the land, he could not be 
regarded as having made the payment lawfully. See Desai 
Himat Singji v. Bhavabhai (1). In the case of Bama Sundari 
Dasi v. Adhar Chunder Sarkar (2), which was relied on by the 
lower appellate Court, the decree for rent was obtained by the 
landlord against the defendant while there was a dispute as to 
whether the property belonged to the plaintiff or the defendant, 
and plaintiff paid up the decree and preserved the property 
from sale. 

In Tiluck Chand v. Soudamini Dasi (3), it was held, in the 
circumstances of that case, that the trespasser must be content 
to bear the burden of his own wrong. But the principle which 
applies to cases like the present was laid down by the Judicial 
Committee in Dakhina Mohan Roy v. Saroda Mohan Roy (4). 
There it was observed: “It seems to their Lordships to be 
common justice that when a proprietor in good faith pending 
litigation makes the necessary payments for the preservation of 
‘the estate in dispute, and the estate is afterwards adjudged to 
his opponent, he should be recouped what he has so paid by the 
person who ultimately benefits by the payment, if he has failed 
through no fault of his own to reimburse himself out of the 
rents. Ofcourse he is bound to account for mesne profits, for 
all rents and profits which he has received, or which without 
wilful default he might have received.” 

We have already said that the certificateagainst the plaintiffs 
covered the dues fcr the years 1904-1907. The title suit (No. 
45 of 1906) was filed during that period. It was decreed on the 
15th April 1907. Now, the Munsiff found that the plaintiffs 
made the payment on their own account and with the ulterior 
motive of creating their own title to the entire jo/e. If that be 
so, the payment was voluntary; the plaintiffs must be regarded 
as being in wrongful possession of the half share of the 7o/e, and 
their payment was not made in good faith. We should observe, 
however, that the Munsiff, also, found that the defendant had 
been in possession of some of the ote lands (apparently, nine 


v. 
Fateh Ali Matbar, 


drones). i . 
Iu these views, we must send back this case to the lower , 


(1) (1880) I L.R 4 Bom. 648, (658), ' (8) (1878) L'U R. 4 Calo. 566, 


1894; I. L. H. 22 Calo, 28, (4) (1893, I L E.21 Calo 142, 
(2) (1894) i ) (1898, LEGI 


Vor, XIIL] HIGH CÓURf. 


appellate Court, for a decision of the point whether the plaintiffs 
made the payment under the certifcate in good faith, having 
regard to the observations made in the cases we have cited. If 
this question be answered in the affirmative, the suit of the 
plaintiffs must be decreed, but the defendant will be entitled to 
have a deduction made on account of the mesne profits realised 
by the plaintiffs ir respect of the defendant's half share of the 
jote. If the payment was not in good faith, the suit must be 
dismissed, 

The appeal is allowed in the terms mentioned. The case is 
remitted to the lower appellate Court to be dealt with in 
accordance with the instructions we have just given, costs will 
abide the result, 

A. T. M. Appeal allowed : case remanded, 





Before Mr. Fustice Mookerjee and Mr. Fustice Coxe. 
MANIK BORAI 


v. 


BANI CHARAN MANDAL.* 


JEjectinent — Bengal Tenanoy Act (VIII of 1885). Seo, 85, sub-seotions (1) and 
(9)— Permanent lease by raiyat—S8xb-lease, invalidity of, who can question 
— FEstoppel— Previous possession —Sypeciflo Retief Act (I of 1877 ), Sec, 9, 

Section 85 of the Bengal Tenancy Act defines the restrictions on sub- 
letting by a raiyat, The first two sub-sections must be read together, 

The question of invahdity of a sub-lease granted in contravention of the 
provisions of sub-sections (1) and (2) of section 86 can be raised and by the 
landlord of the miyat. 

Fazel v Keramuddi (1) referred to. 

Ramgati v. Shyama Churn (2) explained and doubted- 

An under-raryat, who holds under a permanent lease granted by a raiyat, 
can successfully maintain a suit for possession or defend his possession against 
the ralyat. 

Semble: In the case of a contract between the grantor and grantee, a 
question of estoppel may arise, 

Quare: Whether a plaintiff is entitled to a decree for recovery of posses- 
sion on account of previous possessmon, In an action in ejeotment not under 
section 9 of the Specific Relief Aot. 


Appeal by the Plaintiff. 
Suit.for ejectment by uhder-raiyat against the raiyat. 


* Appealfrom Appellate Decree No. 2782 of 1907, against the deoree of 

m Raj Narain Mookegjee, Subordinate Jndge of Jessore, dated the lst 

gust, 1907, reversing that of Babu Badhakant Ghose, Munsiff of Mesara, 
deed the 10ch December, 1908. 


(1) (1902, 60. W. N. 916. (3) (1902) 6 0. W, N. 919. 
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The material facts and arguments appear from the judgment. 

Babus Kisortlal Sarkar and Haris Chunder Roy for the 
Appellant. 

Babu Brojo Lal Chuckerbutty for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the plaintiff 
in an action in ejectment. The plaintiff ,seekg to recover 
possession of the disputed land on the strength of a permanent 
lease granted in his favour by the tenth defendant and upon the 
allegation of wrongful dispossession by the other defendants. 

The Court below has found that the landlord of the plaintiff 
was a raiyat and has held upon the authority of the decisions of 
this Court in the cases of Srikant Mondul v. Saroda Kant 
Mondul (1) and Ramgati Mandal v. Shyama Churn Dutt (2) 
that the plaintiff has not acquired any interest in the land on the 
basis of the permanent lease taken by him. 

On behalf of the appellant, this view has been assailed on 
the ground that the question of the validity of the sub-lease 
granted to the plaintiff by his landlord cannot be questioned by a 
trespasser in the position of the contesting defendant. In 
support of this proposition, reliance has been placed upon the 
cases of Zamyuddin v. Asgar Howladar (3) and Banka Behary 
v. Raj Chandra Pal (4). Before we deal with the judicial 
decisions to which reference has been made and which may not 
all be easy to reconcile, we must examine the terms of section 85 
ofthe Bengal Tenancy Act, which, it is conceded, governs this 
matter, . 

Section 85 of the Bengal Tenancy Act defines the restrictions 
on sub-letting by a raiyat. The first sub-section provides that if 
a raiyat sub-lets otherwise than by a registered instrument, the 
sub-lease shall not be valid against his landlord, unless made with 
the landlord's consent. The second sub-section provides that a 
sub-lease by a raiyat shall not be admitted to registration, if it 
purports to create a term exceeding nine years. It is not 
necessary for our present purpose to refer to the provisions of the 
third sub-section which deals with an instrument registered before 
the commencement of the Bengal Tenancy Act, Now it is, 
we think, reasonably plain that the first two sub-sections must be 
read together. Itis clear from the first sub-section that the, 
questibn of the validity of a sub-lease not crgated by a registered 

(1) (1898) I. L R. 26 Calc. 46. (87 (1908) I L. R. 88 Oale, 256. 
(2) (1902) 6 O. W, N. 918. * (4) (1900 14 C W. NL 11. 
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instrument may be raised by the landlord of the raiyat, because 
it provides expressly that such sub-lease shall not be valid against 
the landlord of the raiyat unless made with his consent. The 
second sub-section guards against the registration of a lease by 
which a term exceeding nine years is created ; the effect of this 
is to render inoperative a sub-lease admitted to registration in 
coatravention of the provisions of the law. But it is clear that 
such invalidity operates only in favour of the landlord of the 
raiyat., Apart from judicial decisions, therefore, upon a plain 
reading of the section of the statute, the position seems to be 
fairly clear that the question of the invalidity of a sub-lease 
granted in contravention of these provisions can be raised only 
by the landlord of the raiyat. This view is supported by some 
of the decisions to which reference has been made. 

In the earliest of the cases mentioned, Srikant Mondul 
v. Saroda Kant Mondul (1), the dispute was between an 
under-raiyat on the one hand and the superior landlord of 
the raiyat on the other, and it was held that a sub-lease 
which had been registered in contravention of sub- section (2) 
of section 85 was not binding upon the landlord of thé 
raiyat. In the second case, Ramgati Mandul v. Shyama Charan 
Dutt (2) the dispute arose between the sub-tenant of an 
under-raiyat as plaintiff and the representatives of the raiyat. 
The provisions of section 85 would not be strictly applicable to 
a case of this description; but apparently the learned Judges 
held that the principle embodied therein was applicable. We 
may obserye here that it is difficult to reconcile this decision 
with the case of Fazel Sheikh v. Keramuddi Sheikh (3). In 
that case, it was held that if an under-raiyat was in possession, 
under a sub-lease granted to him in contravention of the provi- 
sions of section 85 of the Bengal Tenancy Act, he could not be 
ejected by the landlord ofthe raiyat. That decision was passed on 
the ground that although the instrument was inoperative under 
section 85, the under-raiyat had a subsisting tenancy. If this 
view be adopted as well-founded, it is difficult to see why the 
same principle should not be applied, when the uuder-raiyat 
happens to be the plaintiff, as in the case of Ramgati Mandul 
v. Shyama Charan Dutt (2). If it be ruled that an under- 
raiyat acquires a valid tenancy, although the instrument may 
"be inoperative under section 85, it is clearly immaterial whether 
he is the plaintiff er *he defendant i in the suit. A similar view 
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was adopted in the case of Banka Behary v. Raj Chandra 
Pal (1), in which it was ruled that even on the assumption that 
a permanent mikarari under-raiyati lease is void under section 
85 of the Bengal Tenancy Act, itis open to the under-raiyat to 
prove a tenancy inlependently thereof. We must not, however, 
be taken to express any opinion as to the other ground 
mentioned in the judgment, namely, that as the plaintiff had 
proved prior possession, bare possession was suficient title 
against the defendant trespasser. Toe learned Judges, when 
they founded this conclusion upon the decision of the Bombay 
High Court in Pemraj Bhavantram v. Narayan Shivaram (2), 
apparently overlooked that the contrary view had been adopted 
by this Court in the cases of Furmzshur Chow thry v. Brivo Lall 
Chowdkry (3), Shama Churn v. Abdul Kaber (4), and Nisa Chand 
v. Kanchiram (5), in which it was held that mere previous 
possession does not entitle a plaintiff to a decree for the recovery 
of possession, except fm a suit under section 9 of the Specific 
Relief Act which must be brought within six months from the 
date of dispossession. There has besn much divergence of 
Judicialopinion on this subject, as appears from the decisions 
in Narayana v. Dharmachar (6) and Krishna Atyar v. Secretary 
of State (7), which accord with the view indicated in Hanmantrav 
v. Secretary of State (8) and Ali v. Fachu Bibi (9), while the 
most recent case in this Court, SAyama Charan v. Surya 
Kanta (to), seems to show an inclination in favour of the 
Bombay view. The question is by no means free from difficulty 
and we reserve our opinion on it, involving as it, does an 
examination of the true effect of the decision of the J dacia 
Committee in Sundar v. Parbati (11). 

The learned vakil for the respondent has next contended 
that the decision of this Court in the case of Zamijuddi v. Asgar 
Howladar (12), is inconsistent with the provisions of section 85 
ofthe Bengal Tenancy Act. Ic is not necessary for our present 
purpose to examine whether that decision is well-founded on 
principle, because the learned Judges appear to have held that 
an under-raiyat was entitled to succeed as against the superior 


(1) (1909) 14 0. W. N, 141, (7) (1909) I. L. R. 88 Mad, 173 
(2). (1682) I. L. B. 6 Bom, 215. (8) (1900, I. L. R. 25 Bom, 287. 
(8) (1389) I. L. R. 17 Cale. 266. —— (9) (1903) 6 Bom L, R. 264. 
(4) (1898) 8 0. W. N. 158. (10) (1910, 15 O, W. N. 168. 
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landlord of the raiyat so long as the raiyati interest intervened and 
continued in operation. It may be pointed out that in the case 
before us, if the allegations of the plaintiff are proved to be true, 
the contest is not between the under-raiyat and the superior 
landlord ofthe raiyat, but between the under-raiyat and a 
trespasser who has no title to the property. In this view, it 
becomes unnecessary to consider whether, as appears to have 
been held in the case of Basaratulla Mundie v. Kastrunnessa 
Bibi. (1), the validity of a suh-lease granted by a raiyat in 
contravention of section 85 can be questioned by the grantor 
himself. In the case of a contest between the grantor and the 
grantee, a question of estoppel may possibly arise, unless, indeed, 
the principle is invoked that there cau be no estoppel against 
an Act of the Legislature. F¥agadbandhu v. Radha Krishna (2), 
' Abdul Azis v. Kanthu Mallik (3). We must therefore hold that 
in the case before us, the suit ought not to have been dismissed 
on the ground that the plaintiff had acquired no valid title to 
the property, because even though the instrument under which 
he claims, be inoperative under section 85 of the Bengal Tenancy 
Act, he had a subsisting interest when the action was commenced. 
The result, therefore, is that this appeal must be allowed, 
the decree of the Subordinate Judge set aside and the case 
remanded to him in order that the appeal may be disposed of 
after the decision of any other question that may arise between 

the parties, The costs of this appeal will abide the result. 


A. T. M. Appeal allowed : case remanded, 


(1) (1808) 11.0, W. N.190. (8) (1909) 1. L. R. 86 Calo. 990. 
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Appeal by the Defendant. 

Suit for rent. 

The material facts and arguments appear from the judgment. 
Babu Foy Gopal Ghosha for the Appellant. 

Babus Foges Chunder Roy and Nares Chandra Sinha for 


. the Respondent. 


The judgment of the Court was as follows: 

The question which arises in this second appeal is one of 
res judicata and it arises in the same form asin the case of Kali 
Roy v. Pratap Narain (1) where a conflict arose as in this case 
between the rate of rent allowed by the previous decree and that 
entered in the record of rights. 

Tt appears that after the Survey and Settlement proceedings 
had been stated in 1903 the plaintiff obtained a rent decree in 
respect of the area admitted by the defendant at the rate of 
Rs. 3-5 as. a bigha. Now thatarea was about 3 bighas less than 
the plaintiff claimed, and the survey authorities found on actual 
measurement that the true area was 14 bighas and odd as stated 
by the plaintiff, The defendant's allegation in the suit was that 
he had held the land as gotya jote at 8 annas a bigha for a very 
large number of years, 

The Munsiff in that suit found that the plaintiff had no 
village papers, they having been burnt in 1310. He also found 
that the plaintiffs evidence was on the whole more convincing 
than the defendants. It is true that they produced rent receipts 
dating back from 12 years before suit showing 8 annas a bigha 
butit was surmised that these were for some lands which were 
washed away by the river and that shortly after the plaintiff's 
husband made the settlement 8 or 9 years-ago. 

It was held that the defendant must pay rent for the years 
in suit at 3 rupees 5 annasa bigha. This decision is certainly 
res judicata as regards the years in suit and the area admitted, 
but it does not seem to us to operate as res judicata for all future 
time, nor to touch the 3 bighas found in excess which must be 
taken as part of the defendant's holding. We must take it that 
the Settlement Officer found on proceedings conducted with con- 
siderable formality and due publicity that the defendant had held 
this.jote of 14 bighas and odd at the rate of 8 annasa bigha 
previous to the somewhat vague settlement found by the learned 
Munsiff for the first time after the settlement proceedings had ' 


A) 


begun. The presumption under section 51 of*the Bengal Tenancy ~ 


(1) 11906) 50. L J 92. 


* 


Vor. XIIL] HIGH COURT, 


Act therefore does not arise. Now if we consider the Munsiff's 
judgment and decree and the Settlement Officer's record and 
weigh them against each other it appears clear that the 
latter has by far the greater weight. But this is not sufficient, 
for although it is now settled law that the decision in a previous 
rent suit does not as a rule operate as res judicata and the dicta 
in the case of Bakshi v. Nizamudds (1) are far too general to have 
application $n every case, yet a more recent judgment of 
Mr. Justice Banerjee, in Rajendra Nath Ghose v. Tarangini 
Dasi (2) which is cited with approval by Mookerjee J. in the 
latest case on the subject, Hara Chandra Bairagi v. Bepin 
Behari Das (3) upheld in appeal under the Letters Patent by 
the Chief Justice and Mr. Justice Doss, goes to show that on estab- 
lishment of a formal contract, whether written or oral, between the 
parties the finding by arent Court that the rate of rent is as fixed 
by such contract does operate as res judicata, What Banerjee J. 
says is this :—“ The question whether the issue as to the rate of 
rent generally is a direct or indirect issue in a suit for arrears of 
rent must be determined with reference to the frame of such suit 
and cannot be determined upon any general a priori grounds, -If 
the rent is claimed at a certain annual rate of rent on the simple 
ground of rent having been paid at that rate in the preceding 
year, it cannot be said that an issue as to the annual rate of rent 
generally isa direct issue in such a suit. On the other hand if 
the rent is claimed at an annual rate alleged to have been stipu- 
lated forin à binding contract between the parties whether 
written or oral and the Court proceeded to try the question what 
isthe yearly rent payable according to the contract set up, the 
general issue must be taken to be a direct one." Now before the 
Munsiff there was no finding that there was any binding contract 
beyond the years in suit and the contract set up was not in any 
way proved before the, Munsiff who simply accepted it on the 
oral testimony of the plaintiff who had no documentary evidence 
to produce, because it seemed more probable than the defendant's 
story as stated before him, and because the plaintiff was a female 
who had great difficulty in getting better evidence, It is obvious 
that such a decision could not have been intended to cover more 
than the rent for the years in suit. It is no more res judicata 
than the accptance of the defendant's admission where the plain» 
tif gives no sufficient evidence. We think we should certainly 
follow the case of “Kali Roy v. Pratap Narain (4) in this case 
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and weighing the effect of the Record of Rights against the 
judgment of 1903, we fiud the former must prevail. ; 

. The result is that the judgment and decree of the lower 
appellate Court must be reversed and the plaintiff will get a decree 
for rent of 14 bighas 5 cottahs and 18 dhurs at the rate of 8 annas 


a bigha. ; 

The appellant is entitled to bis costs in all Courts in pro- : 
portion to the amount disallowed. I . - 
A. T. M, Appeal allowed. 





Before Mr. V ustice Mookeryee and Mr. Y ustice Caspersa. 
ARAB ALI 


v. . 
RACHIMUDDI.* 
Jjeotmeni— Bengal Tonanoy Aot (VIII of 18851 Beo. 85, sub-section (3)— 
Holding over — Under-raiyat, if can be forcibly ejected, 
The representatives in interest of tbe raiyats, who granted a lense to 
under-rafyats, are not entitled as between themselves and the under-ralyats to 
take up the position that the grant was inoperative, 


Gopal v. Eshan (1%, Madan v. Jaki (2), Tamijuddi v. Asgar 8) and 
Bipin v. Amrita (4) followed. 


Basaratulla v. Kasirunnessa (5) distinguished, 


The tenanoy of an under-raiyat who has been allowed to hold over after 
the termination of nine years from the commencement of the Bengal Tenancy 
Act and to continue in occupation as tenant, is to be terminated in accordance 
with the provisions of the law, and till such steps have been taken, he can t 
not be forcibly ejected from the land, ka 


Ramgati v, Shyama Charan (8) distinguished, ] 


Appeal by the Defendants, 
Suit for ejectment by under-raiyats, 


The material facts and arguments appear from the judgment, 
Babu Prokas Chunder Mojumdar for the Appellants, 


Babu Biraj Mohan Mojumdar and Moulvi Nuruddin Ahmed 
for the Respondent. 
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The judgment of the Court was delivered by 


Mookerjee J. —This is an appeal on behalf of the defendants 
in an action in ejectment. The land in dispute admittedly 
belonged at one time to a person named Kalim, whose status 
was apparently that of araiyat. After his death, his representa- 
-tives in interest executed a sub-lease in favour of certain persons 
on the 30th May 1879. These latter again executed a sub-lease 
in favour of the plaintiffs or their predecessors on the 20th 
February 1885. The interest vested in the representatives of 
Kalim was subsequen:ly acquired by the contesting defendants, 
now appellants before this Court, under two deeds of conveyance 
executed on the 3rd April 1883 and the 14th March 1897. The 
case for the plaintiffs is that they were in occupation of the 
disputed land till the 21st August 1905 when the contesting 
defendants forcibly ejected them. They therefore seek for 
declaration of their title and for recovery of possession of the 
land in dispute. The Court of first instance dismissed the suit 
on the ground that the plaintiffs had not acquired a valid title 
under the lease of the 20th February 1885. Upon appeal, the 
Subordinate Judge has reversed that decision and made a decree 
iu favour of the plaintiffs. 

The defendants have now appealed to this Court and on 
their behalf the decision of the Subordinate Judge has been 
assailed substantially on the ground that in view of the provisions 
of sub-section 3 of section 85 of the Bengal Tenancy Act, the 
plaintiffs are not entitled to any relief as against the contesting 
defendants. 

The learned vakil for the appellants has argued that although 
the lease of the 3oth Miy 1879 in favour of the under-raiyats 
and the sub-lease by them in favour of the plaintiffs on the 20th 
February 1885, were for indefinite terms, by the operation of 
sub-section (3) of section 85, they are invalid as against the 
contesting defendants. In support of this view, reliance has 
been placed upon the cases of Ramguti Mandul v. Shyama 
Charan Dutt (1) and Basaratulla Mundle v. Kastrunnessa 
Bibi (2). In our opinion, the contention of the appellant is not 
well-founded and must be overruled. The difficulty of the 
appellants is two-fold. In.the first place, the appellants are 
the representatives in Interest of the raiyats who granted the 
lease of the 30th May 1879. Consequently, they are not gntitled 
as between themselves and the under-raiyats to take up the 
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position that the grant was inoperative. This view is supported 
by the decisions of this Court in the cases of Gopal Mondal v. 
Eshan Chunder Banerjee (1), Madan Chandra Kapali v. Faki 
Kasi Kar (2), Tamijuddt v. Asgar Howladar (3) and Bipin 
Behari Hati v. Amrita Lal Bhattacharjt (4). In the case last 
mentioned, it was pointed out by Sir Francis Maclean C. J., that 
the words in sub-section 3 of section 85 of the Bengal Tenancy 
Act, namely, that the sub-lease shall not be Valid for more than 
nine years from the commencement of the Act, apply only as 
between the under-raiyat and the landlord of the'raiyat ; they 
do not apply as between the tenant and the sub-tenant. It has 
been suggested, however, that a contrary view is supported by 
the case of Basaratulla Mundle v. Kasirunnessa Bibi (5). But 
that decision is clearly distinguishable, because it turned upon 
the construction of sub-section (2) of section 85 of the Bengal 
Tenancy Act. Manik Borat v. Bani Charan Mandal (6). It 
is not necessary now to examine whether the distinction drawn 
therein between sub-section (2) and sub-section (3), which latter 
alone is applicable to the present case, is well-founded. But 
even if the appellants can get over this difficulty and even if it 
be assumed that it is open to them to contest the validity of the 
lease granted by their predecessors on the 3oth May 1879, it is 
obvious, in the second place, that they have no defence to the 
claim of the plaintiffs. Sub-section 3 of section 85 provides that 
where a raiyat has without the sanction of his landlord granted 
a sub-lease by an instrument registered before the commencement 
of the Bengal Tenancy Act, the sub-lease shall not be, valid for 
more than nine years from the commencement of the Act.- Let 
us assume, therefore, that the sub-lease of the 30th May 1879 was 
not valid, even as against the grantors or their representatives, 
for more than nine years from the commencement of the 
Bengal Tenancy Act, that is, for more than nine years from the 
Ist November 1885. In this view, it may be conceded that steps 
might have been taken for recovery of possession from the 
plaintiffs on the 1st November 1894. But apparently no such 
steps were taken. The plaintiffs have continued in occupation 
from the rst November 1894 to the 21st August 1905. Their 
case is that they have continued in occupation upon payment 
of rent to their landlords, and these landlerds again have been in 
(1) (1901) I, L. R. 29 Calc. 148, (4) (1908) 9 0. L. J. 76., 
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possession by payment of rent to the grantor of the lease ofthe 
30th May 1879 or their representatives in interest.  Conse- 
quently, the question arises, whether if the provisions of section 
85 sub-section (3) are not applied immediately upon the 
termination of nine years after the commencement of the Bengal 
Tenancy Act, and if the under-raiyat is allowed to hold over 
and continues in occupation of the land of the tenancy, he can 
subsequently Be treated as a trespasser and forcibly ejected from 
the land. In our opinion, only one answer is possible. If the 
under-raiyat has been allowed to hold over and to continue in 
occupation as tenant, his tenancy must be terminated in 
accordance with the provisions of the law, and till such steps 
have been taken, he cannot be forcibly ejected from the land. 
Reliance, however, has been placed upon the decision of this 
Court in the case of Ramgati Mandul v. Shyama Charan 
Duti (1), in which a distinction was apparently drawn between 
the case of a person who sues as plaintiff in his capacity as an 
under-raiyat, and another who is sued asa defendant in the 
same capacity. It is not necessary for our present purpose to 
examine whether this distinction is well-founded on principle. 
But the case mentioned is clearly distinguishable on two grounds, 
first, that it was a case under sub-section (2) of section 85, and, 
secondly, that in that case there was nothing to show that the 
under-raiyat had been treated as a tenant even after the expiry 
of the term of his lease. In the case before us, it is manifest 
that the contesting defendants were not entitled to take the 
law into their own hands and to eject the plaintiffs from before 
their tenancy had been lawfully terminated. We must not be 
taken, however, to decide that the tenancy of the plaintiffs on 
the strength of which they now succeed is atall liable to be 
terminated at the present time. 

The result is that the decree made by the Subordinate 
Judge must be affirmed and this appeal dismissed with costs, 


A. T. M. Appeal dismissed. 
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Before Mr. Fustice D. Chatterjee and Mr. Fustice Richardson. 
SRINATH ROY 
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SATYA KINKAR SEN ano OTHERS.” 
Sale deed — Müisdescriptiun— Titls— Tenant's possession, whan adcerse, 

Where a vendor being entitled to lands in mouzas A and B, sold portions 
situate in mouza A, describing them as situate in B, the title passed to the 
yendee notwithstanding the false description. s . 

The mere fact of non-payment of rent could not make the possession of the 
tenants adverse unless they asserted an independent title to the knowledge of 
the person against whom they olaimed their title, 

Appeal by the Plaintiff. 
Suit for declaration of title. 


The material facts and arguments appear from the judgment. 

Babu Bejoy Kumar Bhuttacharjee for the Appellant. 

Babus Fyott Prosad Sarbadhtkari and Khetra Mohon Sen for 
the Respondent. 


The judgment of the Court was as follows : 


Certain persons who may be called as the mals owned 
certain lands in two contiguous villages Baharabund and Khajuri 
in some kind of tenure or other, the nature of which it is not 
necessary to decide in this case. On the 23rd April 1891 they 
executed a kobala in favour of Mohesh De in respect of five 
bighas of land called Kura Bakra describing the same as situated 
in Mouza Khajuri. On the 15th May 1894, Mohesh granted a 
atta of these lands in favour of the plaintiff and his brother the 
defendant No. 13 who has subsequently sold his interest to the 
plaintiff. 

The plaintiffs, re., the plaintiff and his brother were resisted 
by tbe Mals in taking possession of these lands on the allegation 
that Mohesh bad acquired title to the Khajuri lands only and 
not to those lands which were situated in the other mouza 
Baharabund. 

The plaintiffs brought a suit for recovering possession of 
these-lands as against the Mals, and on the 7th April 1896 they 
obtained a decree for recovery of possession. They could not, 
however, obtain actual possession ‘of the disputed land: as the 
defendants Nos. 6 and 7 resisted them on the allegation that they 
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*- 


reversing that of Babu Mohendra Nath Datt, Muns&iff2nd Court of Bankura, -s 


dated the 7th December, 1907. 
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were tenants of these lands under the Mals. The plaintiffs then 
brought a suit for rent. In the rent suit again, the defendants 
Nos. 6 and 7 pleaded that they were not the tenants of the 
plaintiffs nor of the plaintiffs’ lessor Mohesh De but that they 
had acquired an independent title under defendants Nos. 12, 14 
and 15 who had purchased the superior tenure in execution of a 
rent decree and served notices under section 167 of the Bengal 
Tenancy Act” upon the Mals whose tenancy had thereby been 
annulled; upon which aunullment they had taken a fresh settle- 
ment from the purchasers. In consequence of this plea being 
taken by the defendants Nos. 6 and 7, the plaintiffs withdrew the 
suit for rent and they brought this suit on the 4th September 
1906 for a declaration of their title to the disputed land and for 
a declaration that they were entitled to recover rents from 
defendants Nos, 6 and 7 and not the defendants Nos. 12, 14 and 
15 who, according to the plaintiffs had acquired no title to the 
disputed land by their purchase. They also asked, in the alter- 
native, for an abatement of their rent as against the representa- 
tive of Mohesh De in case their suit for a declaration as against 
the purchasers defendants Nos. 12, 14 and 15 failed. 

It seems that the suit for abatement of rent was not properly 
joined with a suit for declaration of right as against defen- 
dants Nos. I2, 14 and r5 leading to a decree for rent against 
defendants Nos. 6 and 7 and the learned District Judge has 
rightly left the question as between the defendant No. 5 and the 
plaintiff undecided in this case in consequence of certain irregu- 
larities thgt took place in the first Court in respect of the rights 
of the parties to cross-examine each other's witnesses. 

The first question to be decided in this case is whether any 
title passed to Mohesh under his kabala of r891 to these lands. 
The learned Judge has found that these lands are situated in 
mouza Baharabund. That finding we shall take as final between 
the parties, being a question of fact. Taking it for granted, 
therefore, that these lands are situate in mouza Baharabund, did 
they under the kabala of 1891 pass to Mohesh under the descrip- 
tion of lands situated in mouza Khajuri ? 

It appears that the kabala of Mohesh mentioned these lands 
by their correct name as Kura Bakra and also gave the correct 
boundaries of these lands The Mals being entitled to the lands 
“in both mouzas Khajuri and Baharabund gave a misdescription 
of these lands when fhey described them as situated in Khajuri. 
The vendor being entitled to the lands in both mouzas and the 
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lands conveyed being identical to the lands in dispute, we think 
that notwithstanding the false description, the title passed to 
Mohesh De. 

It is true that in the decree of the 7th April 1896, the land 
was found to be in Khajuri in the presence of the Mals ; but that 
does not matter. The defendants Nos. 12, 14 and 15 and the 
defendants Nos. 6 and 7 who are the fighting parties in this case 
were no parties to that decree and therefore' they*are not bound 
by it. In any case the finding of the learned District Judge is 
not, and cannot be, assailed as regards the situation of these 
lands; but notwithstanding that, the title passed to Mohesh and 
if that be so, the next question is whether Mohesh or the 
plaintiff claiming under Mohesh has lost this right either 
by the operation of the Statute of Limitation or by the 
operation of the provisions of section 167 of the Bengal 
Tenancy Act. 

As regards the question of limitation, it is contended by the 
learned vakil for the defendants Nos. 12, 14 and 15 that the 
defendants Nos. 6 and 7 being upon the land since before 1891 
and the Mals being proprietors of the two mouzas Khajuri and 
Baharabund, the claim of the defendants Nos. 6 and 7 to hold 
these lands as part of Baharabund was adverse to the Mals as 
maliks of mouza Khajuri and therefore the adverse possession 
began in 1891. 

If so, the suit might be barred by limitation; but we do not 
think that the position of the Mals as tenure-holders of the 
contiguous mouzas would be the position of two different pro- 
prietors holding two separate properties. So far as this property 
was concerned, it was owned by them and the defendants Nos. 6 
and 7 were tenants under them until the rent sale in 1896 after 
which of course they plead a title under defendants Nos. 12, 14 
and I5. There is nothing on the record to show that before the 
year 1896 they pleaded any title adverse to Mohesh or the 
plaintiff. Even if they have not been paying rent for these lands 
since 1891, that could not make their possession adverse unless 
they asserted an independent title to the knowledge of the person 
against whom they claimed their title. There is nothing on the 
record to show that they claimed such title before 1896. it 
cannot be said, therefore, as the learned District Judge has said, 
that their possession has been adverse for more than 12 years." 
If anything, their possession has been adverse for about 10 years 
before suit ; but that would not bat the plaintiff's suit. 
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The next question is with regard to the effect of the notice 
under section 167. 

The first Court found that the notice under section 167 was 
not served and was in fact barred by the time limit fixed by the 
section itself. The lower appellate Court has not gone into that 
question ; and the decision of the question as to whether the 
notice under section' 167 was rightly served upon the right 
parties is a question of fact which will have to be decided upon 
the evidence. 

Another question has been raised before us in appealand 
that is that the decree in execution of which the notice was 
served, was not a rent decree. 

That question, however, was not made the subject of discus- 
sion in the first Court nor made thesubject of any issue. The 
decision of that question would require evidence upon points 
which were not presented to the Court of first instance in the 
way in which they were attempted to be presented before us : 
and it would require also the consideration of the case from 
aspects of view which would require further evidence for its 
decision, We think, therefore, that it would not be proper to 
allow the plaintiff to make a new case with regard to that. 

The question will be confined to the decision of whether 
the notice under section 167 was properly served upon the 
proper parties in proper time; and if so served, what was its 
effect, In this view of the case, we set aside the decree of the 
learned Judge and send the case back for a decision in view of 
the remarks made above in respect of the issue as to the notice 
under section 167 The question will be decided on the evidence 
on the record in reference to issue No. 3 as framed by the 
learned Munsiff. 

Costs will abide the result. 

'The defendant No. 5 will have her costs in this appeal. 


A. T. M. Appeal allowed : case remanded. 
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Before Mr. Fustice Mookerjee and Mr. Y ustice Teunon. 
MOHANT RAM SUNDER DAS 


v. 


NATHUNI SINGH AND ANOTHER.* 


Execution— Mortgage decree— Declaration of lien of thetmortgagee on tha share 
of the mortgagor in joint undivided Mitakshara. property—Sale of specified 
share of mortgagor, in ewecntian—Decres, if capable of exeoution—Suit, 
fresh, to enforce lien declared, if the proper and only remedy—Construction 
of decree— Decree, if should be self-contained —Cwil Procedure Code (Aot 

V of 1908), O. 34, Rules 14, 15—Transfer of Property Act (IV of 1882), 
Sec. 100. 


A purohaser at Bale in execution of a mortgage decree or at a private 
sale from a member of a joint Mitakshara family is liable to have the property 
purchased taken away from him, though he is entitled to a charge upon the 
share of the transferor defined and speocided in the decree of the Court ; in 
other words, the Court would refuse restitution of the interest transferred 
except on condition that such interest was forthwith defined and made at 
once available for repayment of the price received by the transferor. 

Mahabeer Persad v. Ramyad Singh (1), Jamuna Parshad v. Ganga 
Pershad (2), Bunwari Lal v. Daya Bunker Misser (8) and Madho Parshad v. 
HMehrban Singh (4) referred to. 

The policy of the Legislature in enacting Rule 14 of Order 34 of 
the Code of Oivil Procedure is to prevent the evil results which would 
follow from sales of mortgaged properties by mortgagees in exeoution of money 
decrees, namely, first, the mortgagor who would ordinarily be entitled to the 
facilities afforded in a mortgage smt for payment of the mortgage debt is 
summarily deprived of the equity of redemption ; secondly, a purchaser ,wonld 
hardly pay fall valne for the equity of redemption, as he would take subject 
to the unascertained claim of the mortgagee, with the result that the mort- 
gagee himself would purchase the property fora merely nominal gum; and 
thirdly, if the purchaser took the property without notice of the mortgage and 
was subsequently called upon to discharge the inoumbrance, there might be 
great hardsbip upon him, unless he was afforded the benefit of the doctrine 
of estoppel. 

Ashutosh Sikdar v. Behari Lal Kirtania (D), Mahabir Singh v. Baira 
Bibi (6) and Muhammad v. Shib Sahai (7) referred to. 

But where the property is to be sold at the instance of the decree-holder, 
freed from his lien, none of the evil consequences suggested could possibly 


happen, 


* Appeals from Order Nos. 142 and 143 of 1910, against an order of Babu 
Pankaj Kumar Ohatterjee, Subordinate Judge of Mozufferpore, dated the llth 


March 1910. | 
(1) (1878) 12 B. L. R. 90 ; 20 W. R, 192. 
(2) (1892) I. L. R. 19 Calo. 401. . 
(8) (1909) 18 0. W. N. 816. e 
(4) (1890) I. L. R. 18 Oale. 157, L. R. 17 I. A, 194. 
(5) (1907) L L. R. 35 Cale. 61 (75). : " 
(8) (1895) I. L. R. 17 All. 520. . 
(7) (1899) I. L. Re 27 All. 809, . 
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The combined effect of the decree in the mortgage suit and the decree in 
the title suit brought by the co-parcener of the mortgagor is that the decree- 
holder is entitled in execution of his decree to bring to sale the specific share 
of the judgment-debtor for realization of the judgment-debt. 

Appeal by the Decree-holder. 
Application for execution of a mortgage decree and for 
sale of the specified share of the mortgagor thereunder. 


The facte of the case and the arguments addressed appear 
fully from the judgment. 

Babus Umakah Mookerjee, Lachmt Narayan Singh and 
- Chandra Sekhar Banerjee for the Appellant. 

Babus Dwarka Nath Chakrabarti and Gones Dutt Singh for 
the Respondents. C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.— This appeal is directed against an order by 
which the Court below has refused execution of a mortgage 
decree made in favour of the appellant on the 22nd December, 
.1905s. It appears that the respondent executed a mortgage in 
favour of the appellant, on the 27th November, 1900, in respect 
of specified shares in certain properties. The appellant subse- 
quentiy sued to enforce the security, and obtained the decree 
now under execution. Thereupon, on the 11th March 1907, one 
Barhamdeo Narain commenced an action for declaration that 
the properties covered by the mortgage belonged to a joint 
Mitakshara family of which he himself and the mortgagor were 
members, and that consequently, the mortgagor had no authority 
to execute the mortgage in respect of any defined share of the 
property. He, therefore, prayed that the mortgage and the 
decree based thereon might be declared void and inoperative, 
and asked for a permanent injunction to restrain execution 
thereof. The Court of-first instance found that the properties 
belonged to a joint Mitakshara family as alleged and declared 
that the mortgage and the decree for sale were null and void ; 
but the Court also declared that the right, title, and interest of 
the mortgagor might be sold in execution of the mortgage 
decree. The decree-holder defendant then appealed to this Court 
and tbe decision on appeal is to the found reported in Mohant 
Ram Sunder Das v. Barkamdeo Narayan (1). The result ot 
the appeal was to modify the decree of the original Court. It 
was held that the mortgage was void only in so far as it affected 
the specific share of the mortgagor, and that the declaration of 

. (1) (1909) 14 C. W, N. 553. 
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CiviL, the Court of first instance, that the right, title, and interest of 

1911. the mortgagor, might be sold in execution of the mortgage 
Mans Hos Sünder decree Could: HOt be maintained; it was further declared that 
Das the properties were to be held by the mortgagor and his 
Nathunr Singh,  CO-Sbarer, the plaintiff, in certain specified shares, and that the 
a share of the mortgagor was to be held subject to the lien of 


Movokerjee, J. s 
— the mortgagee for the sum advanced on the mortgage with 


interest due thereunder. This decree was madt on «he 8th July 
1909. On the 24th November following, the decree-holder 
prayed for sale of the specified share of the mortgagor in execu- 
tion of the decree obtained by him on the 22nd December, 
1905. The judgment-debtor thereupon objected that the decree 
was incapable of execution, that the effect of the decision of this 
Court in the suit mentioned was to invalidate the decree, and 
that the only remedy of the decree-holder was to institute a 
fresh suit to enforce the lien declared by the decree of this Court. 
The Subordinate Judge has held that this objection is well- 
founded, and in this view, he has dismissed the application for 
execution. The decree-holder has now appealed to this Court, 
and on his behalf it has been contended, that the decree is 
capable of execution, and may be enforced by sale of the specific 
shares to which the title of the mortgagor was declared by the 
decree of this Court. The answer to the question raised must 
depend upon a construction of the decision of this Court in the 
suit commenced by the co-sharer of the mortgagor, and upon 
a consideration of the principles applicable to cases of this 


description. 

It cannot be disputed that the difficulty in the case before 
us is attributable in part at least to the circumstance that when 
the decision of the original Court in the regular suit wass E 
modified by this Court, a self-contained decree was not prepared ; 
ifthis course had been pursued, no question could have arisen 
as to the extent to which the decree of the original Court was 
affected by the decision on appeal. Butthere is, in our opinion, 
no real difficulty in the solution of that question, if we bear in 
mind certain well recognised principles, though it may be 
conceded that none of the judicial decisions, upon which reliance 
has been placed by both sides and to which we shall presently 
refer, is directly in point. In the case of Mahabeer Persad v. 
Ramyad Singh (1), the contest arose between a co-sharer of the 
mortgagor, himself a member of a joint Mitakshara family, and Si 


(1) (1878) 13 B. L B. 90 ; 20 W. B, 192. 
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the purchaser at the sale in execution of the mortgage decree. 
In the case of amuna Parshad v. Ganga Pershad (1), the 
contest was between the purchaser at the sale in execution of a 
mortgage decree based on a mortgage created by a member of 
a joint Mitakshara family and persons who claimed under the 
mortgagor. In the case of Bunwari Lal v. Daya Sunker 
Missar (2), the contest was between a purchaser at a private sale 
from a member of a joint Mitakshara family and the co-sharer 
of the transferor. In each of these cases, it was ruled that the 
purchaser was liable to have the property taken away from him, 
though he was entitled to a charge upon the share of the 
transferor defined and specified in the decree of the Court; in 
other words, the Court refused restitution of the interest trans- 
ferred except on condition that such interest was forthwith 
defined and made at once available for repayment of the price 
received by the transferor. This view was substantially approved 
by their Lordships of the Judicial Committee in Madho Parshad 
v. Mehrban Singh (3), although as in that case the suit for can- 
cellation of the conveyance by the co-sharer of the transferor 
was brought after the death of the latter, that is, after his interest 
iu the joint property had passed by survivorship to the co-parce- 
ner, the Court held that he was not affected by any equity of the 
kind described. In the case before us, however, the suit for 
declaration of the invalidity of the mortgage and the decree 
founded thereon was commenced before the decree could be 
executed and the mortgaged premises brought to sale. On the 
analogy of the principle deducible from the cases mentioned, the 
Court, therefore, defined the shares of the mortgagor in the 
properties mortgaged, and declared that the mortgagor was to 
hold them subject to the lien of the mortgagee for the repayment 
of the mortgage consideration, It is worthy of note that the 
co-parcener of the mortgagor did not ask for any opportunity 
to redeem the mortgagee, and consequently no decree for redemp- 
tion-was made, as was done in the cases of Famuna Parshad v. 
Ganga Perskad (1) and Bunwari Lal v. Daya Sunker (2). The 
result was that the co-sharer, who might have asked for leave 
to redeem, lost his opportunity. The questions in controversy, 
therefore, were necessarily» restricted in scope and could be 


, deemed to arise only as between the mortgagee and the mortgagor. 


| 
e 


(1) (1892) I. L. R 19 Olo. 401, — (2) (1909) 13 OW. N. 815. 
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The judgment-debtor has suggested that the decree in the 
mortgage suit has been rendered inoperative in its entirety, 
and that, in substance, there is no decree capable of enforcement ; 
and the learned vakil on his behalf has, in fact, contended that 
the decree-holder must be driven to a regular suit, although if a 
suit were now brought to enforce the lien which the mortgagee 
possesses upon the share of the mortgagor as specified in the decree 
of this Court, there would be no possible defence to the action. 
In support of this objection, reference has been made to Rule 14 


of Order 34 of the Civil Procednre Code of 1908. "That section- 


provides that where a mortgagee has obtained a decree for the 
payment of money in satisfaction of a claim arising under the 
mortgage, he shall not be entitled to bring the mortgaged 
property to sale, otherwise than by instituting a suit for sale 
in enforcement of the mortgage. We have been invited to 
apply this rule to the case before us, read with section 100 of 
the Transfer of Property Act and Rule 15 of Order 34 of the 
Code of 1908. In our opinion, these provisions do not affect 
the position of the appellant. The decree obtained by him 
on the 22nd December, 1905, entitles him to realise from the 
respondent a certain sum of money ; the decree further directs 
that upon failure of the defendant to pay the specified sum 
within the prescribed time, the mortgaged property is to be 
sold by auction. The effect of the decree of this Court in the 
regular suit was, in substance, to leave untouched the decree 
in so far as it made the mortgagor defendant responsible for 
payment of the specified amount, The true result of the decree 
of this Court was to declare that the mortgagee could realise 
out of the share of the mortgagor therein determined and 
specified, his judgment-debt. It would manifestly be an idle for- 
mality to compel the decree-holder to have recourse to another 
suit in which the decree for money would be reproduced with a 
direction added that in the event of non-payment, the specified 
share of the mortgagor in the mortgaged premises should be 
sold. The reason, which underlies Rule 14 of Order 34 of the 
Code, was explained by this Court in the case of Ashutosh Sikdar 
v. Behari Lal Kirtanta (1). The policy of the Legislature was 
to prevent the evil results which follosved from sales of mortgaged 
properties by mortgagees in execution of money decrees ; these 
consequences are stated to have been three-fold, namely, first, 
the mortgagor who would ordinarily be entitled to the facilities 


(1) (1907) 6 0 L J £20, I. L, B, 86 Caleu61 (16). 


m 


Vor. XIII HIGH COURT. 


afforded in a mortgage suit for repayment of the mortgage debt 
is summarily deprived of the equity of redemption ; secondly, 
a purchaser would hardly pay full value for the equity of redemp- 
tion, as he would take subject to the unascertained claim of the 
mortgagee, with the result that the mortgagee himself would 
purchase the property for a merely nominal sum; and kird, 
if the purchaser took the property without notice of the mort- 
gage, and wat subsequently called upon to discharge the incum- 
brance, there might be great hardship upon him, unless he was 
afforded the benefit of the doctrine of estoppel. See Mahabir 
Singh v. Saira Bibi (1) and Muhammad v. Shib Sahat (2); 
Anglo Indian Codes by Dr. Whitley Stokes, Vol. I, p. 734. It 
is obvious that none of the evil consequences suggested could 
possibly happen iu the case before us, because here the property 
would be sold at the instance of the decree-holder, freed from his 
lien. The reasonable view to take, therefore, of the combined 
effect of the decree in the mortgage suit and the decree of this 
Court in the title suit is to hold that the decree-holder is entitled 
in execution of his decree to bring to sale the specific share of the 
judgment-debtor for realisation of the judgment-debt. The learned 
Subordinate Judge appears to have held that the consequence 
of such view would be thatthe co-parcener will not have any 
opportunity to redeem. The answer is that the co-parcener 
had ample opportunity to do so, and he never expressed any 
desire to redeem, See the observations of Maclean C. J., in 
Lala Suraj Prosad v. Golab Chand (3). It is further difficult 
to appreciate how such co-parcener could be appropriately joined 
as a party to a suit to enforce the lien in favour of the appellant 
against the specific share now owned by the respondent. Hence, 
the conclusion follows that the decree held by the appellant must 
be executed against the shares of the properties defined by the 
decree of this Court in the regular suit. 

The result, therefore, is that this appeal is decreed, the order 
of the Subordinate Judge reversed, and execution -allowed to 
proceed. The appellant is entitled to his costs both here and 
in the Court below. We assess the hearing fee in this Court 
at two gold mohurs. 

It is conceded that this judgment will govern the other 
appeal, -which will consequently be allowed with similar costs in 
bath the Courts. 


HPLC. * . Appeal? allowed, 


(1) (1895) I, L. R. 17 All. 590.* (2) (1809) I. L. R. 27 All, 309. 
f" (1901) I. L. R. 28 Calo 517 (581), 
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Before Mr. Fustice Caspersa and Mr. Fustice IN. Chatterjee. 
GHASIRAM MANDAL 


OrviL. 
DISSE v. 
1910. 
s ASIRBAD MAHATO.* 


D soeben 20. Presoription—Indian Limitation Act (XV of 187), Seo, 26— Enjoyment, anb- 
stantial— User, whenever necessary—Irrigation—Indofimte—Water taken 
through different openings. É : 

Section 26 of the Limitation Act only requires enjoyment" without inter- 
ruption for 20 years and not actual user. It is suficient if it is proved that 
aright has been substantially enjoyed for the requisite period. 

Where it was found that the water cf & tank was always used for 
irrigating the defendant's land, that there was user by the defendant whenever 
it was necessary and that the defendant's land was irrigated with the water 
of the tank for more than 20 years. 

Held, that the defendant had proved a prescriptive right to the use of 
the water of the tank for irrigating bis lands. 


Where the water waa taken for irrigation purposes through openings made 
in the embankment which (openings) were different ín different years accord- 
ing to the height of the water, 


Held, that there was no suoh uncertainty in the mode of user ns to make 
it indefinite, 
Appeal by the Plaintiff. 
Suit for a declaration that the defendant has no right to 
use the water of the plaintiff’s tank, for irrigating his lands, 
- and for a perpetual injunction restraining him from taking the 
water of the tank. 


The material facts and arguments appear from the judgment. 

Babu Dwarka Nath Mitter for the Appellant. 

Babus Lalit Mohan Banerjee and Simritis Chandra Ghose 
for the Respondent. 


The judgment of the Court was as follows: 


This appeal arises out of a suit for a declaration that the 
defendant respondent had no right to use the water ofthe 
plaintiffs tank, for irrigating his lands, and for a perpetual 
injunction restraining him from taking the water of the tank. 
The Court of first instance found that the defendant had no 
right, to use the water of the tank, by prescription,* under 
section 26 of the Limitation Act? The learned Subordinate 
Judge has reversed that decision and held that the defendant 


* Appeal from Appellate Decree No 1097 of 1908, against the decree of 
Babu Advaita Prosad De, Suboidinate Judge of Manbhum, dated the 18th 
March, 1909, reversing that of Babu Khagendra Nath Hose, Munsiff, 2nd 
Court at Purulia, dated the 24th July, 1908. 
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had proved a prescriptive right to the use of the water ofthe 
tank for irrigating his lands. 

The plaintiff has appealed to this Court, and the first point 
raised in appeal is that the finding of the lower appellate Court 
that defendant had proved a prescriptive right is erroneous as it 
has not displaced the finding of the first Court that there was 
no continuous user of the water of the tank. The appellant 
contends thateit is necessary to prove user in each year. In the 
present case the learned Subordinate Judge has found that the 
water of the disputed tank has always been used for irrigating 
the plaintiff's land, and that there was user whenever it was 
necessary. Hehas, further, found that the defendant’s land 
was irrigated with the water of the tank for more than 20 years. 
We think it is not necessary to prove an annual user in an 
easement of this character. The statute only requires enjoyment 
without interruption for 20 years and not actual user and we 
think that it is sufficient if itis proved that the right has been 
substantially enjoyed for the requisite period. 

In Goddard on Easements, (sth edition, p. 204), it is 
stated “there are some easements of an intermittent character, 
that is easements which are used only at times and not conti- 
nuously such as rights of way, rights to take water or a right to 
pour water down a drain—and the question has arisen whether 
they can be acquired under the 2ad section ofthe Prescription 
Act ifthe user only takes place at long intervals.” The learned 
author then discusses the case of Hollins v. Verney (1) and 
points out that it is difficult to reconcile the decisions in that 
case with "that in Glover v. Coleman (2) or with that of Carr v. 
Foster (3). The question has, also, been raised in our Courts. 
It was held by the learned Judges (Rampini and Pargiter JJ.) 
in Budhu Mandal v. Maliat Mandal (4), that it was immaterial 
whether the exercise of the right was continuous, provided it 
has been exercised over a period of 20 years during seasons of 
drought when it could be taken advantage of, and, referring to 
the case of Hollins v. Verney (1), they observed that it seemed 
to be of doubtful authority, and that, “in any case, it was 
decided under the English preteen Acts and had no direct 
application to the present case." Hollins v. Verney (1) was 
also distinguished in Krista Das Chowdry v. Foy Narain 
Panja (5). 


a) (1880) L. R.'13S0 B D, 304 (3) (1843) 8 Q B, 681, * 
(2) (1874) L. R, 10 O. P. 108. - (4) (19083) I. L. R, 80 Calc. 1077, 
i (5) (1908) 80. W. N 158, : 
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It has been further contended that there is no express finding 
by the Subordinate Judge as regards the intervals at which the 
right was exercised, but the effect of the judgment, as a whole, 
is that the right has been exercised, whenever occasion required 
for more than 20 years. 

Then, as to the second point, namely, that the prescriptive 
right could not be acquired as the water was not taken through 
any defined channel, we think that the judgmenteof the lower 
appellate Court means, not that the channels through which 
the water was taken were different, but that the openings made 
in the embankment were different in different years according 
to the height of the water. There was no such uncertainty in 
the mode of user as to make it indefinite. There is nothing to 
prevent the defendant’ from acquiring a prescriptive right, 

Lastly, it has been contended that, the defendant having 
paid Rs. so the user was permissive and not as of right. But 
the defendant was interested in the repair of the dundh, as he 
had the right of irrigation, and the money paid by him, about 
50 years ago, for repair of the dundh, and the arrangement 
entered into at that time to use the water of the tank, did not 
make the user permissive. 

For these reasons, we dismiss this appeal with costs. 


A. T. M. i > Appeal dismissed. 





Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
BUDDHIMANTA PARAMANIK  * 


v 


SARAT CHANDRA BANERJEE”, 


Lease— Restraint against alienation—Condition, breach of—Hjectment. suit for 
— Tenant, submission of, to deores for sjoctment—Transferee, if can avail 


of the provisions of Bengal Tenancy Act—Bengal Tenancy Aot (VIII of 
1885), Seos. 89, 155, 178, 


A lease provided that the tenant lessee would not be entitled to alienate 
the property nor to place the land in possession of anybody else, It also 
contained a covenant that if the lessee acted in contravention of the said 
condition the landlord would be entitled to take possession without recourse 
to the Court and the tenant would not be allowed to plead that he had aoquired 
a right of occupancy under section 6 of Act X of 1889. In a suit for ejeot- 
ment by the landlord against the tenant and his transferee ; i 


*A from Appellate Decree No. 2178 of 1908, ggainst ithe decree of 
F. Roe Esq., District Judge of Hooghly, dated the Bra June, 1907, affirming 


that of Babu Dandadhari Biswas, Subordinate Jud f h 
seth Mani OOT was, nate Judge of Hooghly, dated the 


Vm 
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Held, that in spite of the condition in the lease, the landlord was bound 
by the provisions of section 89 of the Bengal Tenancy Aot, But when the 
tenant lessee had submitted to a deoree for ejéotment, his transferee could 
not avail himself of the provisions of sections 89 and 155 of the Bengal 
Tenancy Aot, as he was under the terms of the lease a trespasser. 


Appeal by the transferees of the lessor, the first three 


Defendants. 
Suit for ejectnient. 


The material facts and arguments appear from the judgment. 

Babus Nilmadhab Basu aud Surendra Nath Guha for the 
Appellants. 

Babus Mohendra Nath Roy and Dwarka Nath Mitter for 
the Respondent. l 4 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the first three 
defendants in an action for ejectment. The father of the fourth 
defendant took a lease of the disputed lands from the predecessor 
in interest of the plaintiff on the 25th April 1868. It was 
expressly provided in this lease that the tenant would not be 
entitled to alienate the property nor to place the land in 
possession of anybody else. The lease further contained a 
covenant that if the lessee acted in contravention of this condi- 
tion, the landlord would be entitled to take possession without 
recourse to the Court and. the tenant would not be allowed to 
plead that he had acquired a right of occupancy under section 6 
of Act X of 1859. The case for the plaintif is that the fourth 
defendant in contravention of this covenant in the lease 
alienated the property iu favour of the first three defendants 
and subsequently took a sub-lease of a small portion from them. 
On this allegation the plaintiff sued to eject the defendants. 

The Court of first instance made a decree for ejectment in 
favour of the plaintiff against all the defendants. The transferees, 
the first three defendants, alone appealed tothe District Judge 
who affirmed the decree of the original Court. They have now 
appealed to this Court, and on their behalf it has been contended 
that the suit is not maintainable by reason of the failure of the 
plaintiff to comply with the provisions of section 155 of the 
Bengal Tenancy Act. I, has been argued by the learned vakil 


' fos the appellants that in spite of the condition in the lease 


which entitles the landlord on breach of the covenant to ge-enter 
without the assistance of the Court, the landlord is bound by 
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the provisions of section 89 of the Bengal Tenancy Act. This 
contention is no doubt well founded because under section 178 
of the Bengal Tenancy Act nothing in any contract between a 
landlord and a tenant made before or after the passing of that 
Act shall entitle a landlord to eject atenant otherwise than in 
accordance with the provisions of that Act. This however 
is of no assistance to the appellants as they are not tenants. 
For the same reason section 155 of the Bengal Tenancy Act 
is equally of no avail. Section 155 provides that a suit for 
the ejectment of a tenant on the ground that he has broken 
a condition on breach of which he is under the terms of 
a contract between him and the landlord liable to ejectment, 
shall not be entertained unless the landlord has served in 
the prescribed manner a notice on the tenant. It is not 
necessary for us to consider whether section 155 would have been 
of any assistance to the fourth defendant if he had relied upon 
it in the Court of first instance. Possibly it might have been 
argued on behalf of the plaintiff in answer to any such contention 
that section 155 was not intended to apply to cases of the present 
description. But the tenant has not resisted the decree for 
ejectment. He is quite content with the decree made against him 
by the Court of first instance. He did not appeal to the District 
Judge nor has he appealed to this Court. Even if we assume 
therefore that section 155 is applicable, to a tenant in the circum- 
stances of the present case, it is of no avail to the appellants, who 
are transferees from the lessee, and under the terms of the lease, 
are clearly trespassers and liable to be ejected as such, , 

The result therefore is that the decree of the Court below 
must be affirmed and this appeal dismissed with costs. 


A. T. M. Appeal dismissed. 


Before Mr. Fustice Caspersz and Mr. Fustice N. Chatterjee. 
BECHU RAM 
v. 
CHAIRMAN OF CHAPRA MUNICIPALITY.* 


Oaleutta Municipal Act (III B. O. of 1890), Seca. 821, 822, Proviso—Latrine 
tam— Shops with dwelling-house, ona holding-—Scale of. fee. 


When a shop-keeper lives elsewhere and pays Jatrine-tax for his house, he 


* Appeal from Appellate Decree No, 2015 of 1909, against the decrees of 
M. K. Deb, Esq , Officiating District Judge of Saran, daged the 24th*June, 1909, 
affirming that of Babu Banku Lal Biswas, Munsiff 4th Court, Chapra, dated 
the 14th December, 1908, 4 
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shall not be made to pay for his shop, unless the shop contains a privy 
OT cess pool. 

When the shops together with the dwelling-house are all included in one 
holding, the fees are to be levied with reference to the annual value of the 
holding inclusive of the shops and not with reference to dwelling-house only, 

If the Commissioners at a meeting did not fix any scale for tho levy of 
latrine fees, the assessment and levy of latrine tax is ultra vires, The scale is to 
be fixed at a meeting. The scale is not to exceed the limits imposed by the 
second and third paragtaphs of section 821 of the Calcutta Municipal Aot, 

Appeal by the Plaintiff. 

Suit for declaration that the plaintiff is not liable to pay 
latrine tax. 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Mitter and Bejoy Coomar Bhattacharjee 
for the Appellant. 

Babu Sris Chunder Chowdhry (for Babu Ram Charan Mitter) 
for the Respondent. 

The judgment of the Court was as follows : 

This appeal involves a question under the Bengal Municipal 
Act, 1884, with reference to the levy of latrine tax. 

The plaintiff's holding No. 173 has been assessed with 
Rs. 41-4 on the annual value of that holding including the upper 
storey, which is his dwelling-house, and the eight shops in the 
verandah of the ground floor of which none are occupied by the 
plaintiff himself. His complaint is that the latrine tax is payable 
in respect of the dwelling-house only. 

It has been found that none of the shop-keepers pay latrine 
tax withia the Municipality in question for their separate dwelling- 
houses. The plaintiff's dwelling-house has a privy attached to it. 

Both the lower Courts have dismissed the suit. The Munsiff 
remarked incidentally, that no sca/e had been adopted for the 
fixation of latrine fees, “ but one consolidated rate has been fixed 
for the latrine tax on the valuation ofthe holding." This point 
however, had not been urged in the first Court, and the lower 
appellate Court has not alluded to it. 

In second appeal, it has been argued (1) that no scale having 
beeh sanctioned by the Municipal Commissioners at a meeting, the 
levy of,latrine tax was illegal, and (2) that the eight shops are, prac- 
tically, in the possession of the plaintiff who already pays thetax for 
, the upper storey and is, therefore, exempted from further liability. 

Sectipn 321, Act III of 1884 provides that— The Commis- 
sioners may levy fees, to be fixed on such scale, with reference 
to the annual e of holdings containing dwelling-houses or 
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privies within the limits of the Municipality, or such part thereof 
as aforesaid, as the Commissioners at a meeting may direct." 

The proviso to section 322 is as follows—' No such fee shall 
be levied in respect of any shop or place of business which does 
not contain any privies or cess pools, when a fee under this 
Part (IX) is levied from the occupier thereof in respect of his 
dwelling-house within the same Municipality." °° 

The second contention on behalf of the plaintiff, appellant, 
turns on a construction of the proviso to section 322. The 
meaning of the proviso is this that when a shop-keeper lives 
elsewhere, and pays latrine tax for his house, he shall not be 
made to pay again for his shop, unless the shop contains a privy 
or cess-pool. The plaintiff is not the occupier of the eight shops : 
he cannot, therefore, claim exemption under the proviso. The 


- plaintiff is the owner of the shops which, together with the 


dwelling-house, are all included in one holding, No. 173, and the 
fees are to be levied on the annual value of the holding inclusive 
of the shops. The wording of the section (321) shows that the 
fees are to be levied with reference to the annual value of 
holdings containing dwelling-houses or privies, and not with 
reference to dwelling-houses only. The second contention, 
therefore, must be overruled. 

There is force in the first argument of the learned vakil, but 
we are not in possession of the full facts. If, as a matter of fact, 
the Commissioners at a meeting, did not fix any scale for the 
levy of latrine fees, as enjoined by section 321 of the Act, the 
assessment and levy of the latrine tax must be deemed to be 
ultra vires. The scale has to be fixed at a meeting. The scale 
is not to exceed the limits imposed by the second and third 
paragraphs of section 321. We express no opinion as to the 
meaning of the word ' scale.’ 

The necessary facis must be found by the lower appellate 
Court and a fresh decision arrived at with reference to the 
observations we have just made. It is possible that a ‘scale’ was 
duly fixed : ifso, the fact must be strictly proved. The parties 
will be entitled to adduce additional evidence on this point. 

The appeal is allowed in part. The case will be returned 
to the lower appellate Court to be dealt with in accordance 
with law. Future costs will abide the ultimate result. Costs * 
hithert® must be borne by the appellant. e. 3 
ATM | Appeal allowed in part : case remanded, 


t 
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Before Mr. Fustice Mookerjee and Mr. Fustice Caspersa. 
SETARA BEGUM anp orHERS 


v. 
SYED FAIZ ALI KHAN.* 


Regulation V of 1799— Order unger Regulation, if a deoree—Appeal if lies 
against order— Administration of estates of persons dying intestate— Order 
deciding claims of rival claimants for possession of properties —Order for 
4ectirity — Regular swit, if necessary to be brought—Jurisdiction of Judge 
to make*ordler, when arises. 


The pro^eeding for the administration of the estate of a person dying 
intestate under Regulation V of (799 is not a suit, and the order by the District 
Judge selecting one of several persons as the olaimant into whose possession 
the properties should go and calling upon him to farnish seourity is nota 
decree, as it does not adjudicate or conolusively determine the rights of the 
parties with regard to allor any of the mattera in controversy, and is not 
appealable as a decree. 

It is not appealable as an order as it does not fall within the description 
of appealable orders under the Civil Procedure Code, nor is any provision made 
for appeal in the Regulation itself 

But the memorandum of appeal may be treated as an application for 
revision. 

Mahomed Wahiduddin v, Hakiman (1) and Mahomed Akbar Zaman Khan 
v. SukAdeo Pande (2) referred to. 

A District Judge has no juriediction to make any order under seoctión 4 of 
Regulation V of 1799, unless a claimant has taken possession and a regular 
suit has been preferred by the party ont of possession. It is only during the 
pendenoy of such regular suit for adjudication of the dispute between the 
rival claimanta, one of whom is in possession, that the Judge is authorized 
to take security from one of the parties and to place him in possession of the 


disputed property. 
Appeal by some of the claimants for possession of the 


properties of a person dying intestate. 
Application for possession of the properties of a person 


dying intestate. s 


The facts of the case appear from the judgment. 
Babus Umakali Mookerjee and Mouluie Mahomed Ishfag for 


the Appellants. 
Mr. C. P. Hill and Babu Haradhone Nag for the Respon- 
dent C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order made 

* Appeal from Order Ng. 806 of 1910, against the decree of B, O, Mitra, Esq. 
Distriot Judge of Murshidabad, dated the 18th June, 1809. 

(1) ©1898) I. D. R. 25 Cale. 757. — (2) (1911) 13 0. L J. 467, 
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by the Court below ostensibly under the provisions of Regulation V 
of 1799. The facts, in so far as it is necessary to state them for the 
decision of the question raised, lie in a narrow compass. Nawab 
Syed Azam Ali Khan of Jaffargunge in the District of Mursbidabad 
died, while on pilgrimage, at Kerbela in Turkish Arabia, on the 
21st February, 1896. The moveable properties left by him at 
Kerbela were subsequently brought to British India and placed 
in the custody of the Court of the District Judge of Murshidabad. 
The District Judge thereupon commenced proceédings under 
Regulation V of 1799, and directed notices to issue upon 
possible claimants. Nawab Syed Faiz Ali Khan, the eldest son 
of the deceased, now respondent before us, claimed the whole 
of the properties by right of primogeniture. Sitara Begum, the 
widow of the deceased, one of the present appellants, also 
claimed a share in the estate. The learned District Judge held 
what purports to be an investigation under Regulation V of 
1799, selected the respondent as the claimant into whose 
possession the properties should go, and called upon him to 
furnish security to the extent of rupees twelve thousand. We 
are now invited by Sitara Begum and two other claimants to 
set aside this order on the ground that it is ultra vires, and not 
authorised by the provisions of the Regulation under which the 
District Judge professed to act. 

A preliminary objection has been taken to the competency 
of the appeal; it has been argued on behalf of the respondent, 
that the order is not a decree within the meaning of the Civil 
Procedure Code, and is consequently not appealable as such. 
The learned vakil for the appellants has contended on the other 
hand that if the Court should hold that the order was not 
appealable, the Court might set it aside in the exercise of its 
revisional jurisdiction, and from this point of view the learned 
vakil has made an application for revision of the order. In our 
opinion, there is no room for dispute that the order is not 
appealable. The proceeding under Regulation V of 1799 is not 
a suit, and the order in question is not a decree, as it does not 
adjudicate or conclusively determine the rights of the parties 
with regard to all or any of the matters in controversy. "Treated 
as an order, it is not appealable; it does not fall within the 
description of appealable orders under the Civil Procedure Code, 
nor is any provision made for appeal if the Regulation itself. 
Consequently, the appeal must be treated as incompetent. But 
we are clearly of opinion that the memorandum “of appeal may 
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well be treated as an application for revision; see Mahomed 
Wahiduddin v. Hakrman (1) and Mahomed Akbar Zaman Khan 
v. Sukhdeo Pande (2), Where an application for revision was 
treated as a memorandum of appeal We must consequently 
proceed to examine the legality of the order made by the District 
Judge. 

Regulation V of 1799 was passed with a view to limit the 
interference , of. the zillah Courts of Dewani Adalat in the 
execution of wills and administration to the estates of persons 
dying intestate. Section 1 explains the object of the legislation : 
section 2 deals with the position of executors to wills of Hindus, 
Mahomedans and other persons not being disqualified landlords ; 
section 3 declares that heirs of persons dying intestate, are 
entitled to succeed to the whole estate without permission of 
a Court of justice. Section 4 deals with the case of dispute 
between more heirs than one to the estate of an intestate, and 
provides as follows :—" If the right of succession to the estate 
be disputed between several claimants, one or more of whom may 
have taken possession, the Judge, on a regular sust being preferred 
by the party out of possession, shall take good and sufficient 
security from the party or parties in possession for his or their 
compliance with the judgment that may be passed in the suit ; 
or in default of such security being given within a reasonable 
period, may give possession, until the suit may be determined, 
to the other claimant or claimants, who may be able to give 
such security, declaring at the same time that such possession is 
not in any degree to affect the right of property at issue between 
the parties, but to be considered merely as an administration to 
the estate for the benefit of the heirs, who may on investigation 
be found entitled to succeed thereto.” Section 5 then provides 
for cases in which none of the claimants is able to give the 
security required, or cases wherein there may be no person 
authorised and willing to take charge of the estate of the 
deceased ; in such a contingency, the Judge may appoint an 
administrator for the due care and management of the estate. 
Section 6 provides for security to be taken from an administrator 
so appointed, while section 7 deals with cases in which a person 
dies intestate leaving personal property to which there is no 
claimant. . 

It is manifest frofh a review of the provisions of the 
" Regulation, that in 8o far as section 4 is concerned, under, which 


(1) (1898) I. L, B, 25 Oslo. 767% (2) (1911) 18 O. L. J. 46%, 
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the learned District Judge appears to have acted, the Judge has 
no jurisdiction to make any order, unless a claimant has taken 
possession and a regular suit has been preferred by the party 
out of possession. It is only during the pendency of such 
regular suit for adjudication of the dispute between the rival 
claimants, one of whom is in possession, that the Judge is 
authorised to take security from one of the parties and to 
place him in possession of the disputed property. The learned 
District Judge seems to have appreciated the‘initiad tifficulty in 
the way of the exercise of the powers he assumed ; *he held, 
however, that the Regulation is not an enabling but merely a 
restricting one, and that he had inherent power to make an 
order under the circumstances of this case which were mot 
foreseen and anticipated by the framers of the Regulation. He 
added that he had authority for this purpose to invent a proce- 
dure fashioned on the model prescribed by the Regulation. We 
are entirely unable to adopt the view taken by the District 
Judge. The fundamental element, necessary to entitle the 
District Judge to assume jurisdiction in this matter, is absent 
in the case before us ; and to hold, under these 'circumstances, 
that the Judge was competent to deal with the matter as if it 
was covered by the Regulation, would in essence be to enable 
him to legislate. 


Weare further satisfied that, upon the merits of the case, 
there was no occasion for the action taken by the District Judge. 
In the first place, so far back as the 22nd December, 1899, the 
respondent Nawab Faiz Ali obtained an crder for grant of Letters 
of Administration to him to the estate of the deceased. He has 
not taken out the Letters of Administration yet, possibly for the 
reason that he is unable or unwilling to furnish the requisite 
succession duty and security. He has consequently ample and 
adequate remedy available to him. for the protection of his 
interest. Cazee Abid Hossein v. Reazun (1). In the second 
place, the appellant Sitara Begum has successfully enforced her 
right in a suit against the respondent and obtained a decree which 
declares her title and entitles her to recover possession, 
Fais Ali Khan v. Sitara Begum (2). That suit was instituted 
by her, on the 31st August 1906, and decreed by the Subordinate 
Judge on the sth October 1907, whgse decree was confirmed by 
this Court on the 17th August 1910. Meanwhile, the District 
Judge commenced these proceedings on the 20th September, i 

(1) (1871) 18 W, R, 802. (2) (1910) 18 OLI, 289. 
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1909, and made the order under consideration on the 18th June, iari: 
1910. It would plainly be improper to allow the respondent aoe 
to take exclusive possession of the disputed properties under Md s 
colour of the provisions of the Regulation, after it has been Syed Fam Ali Khan. 
established in a competent Court that he is not ientitled to the Mookerjeo, J. 
whole of the estate as alleged by him. In our opinion, the a 
order of the®istrict Judge is not only without jurisdiction, but 
is also uncalled for and inappropriate. 

The result, therefore, is that the order of the 18th June, 
1910 is set aside. The appellants are entitled to their costs both 
here and in the Court below. We assess the hearing fee in each 
Court at five gold mohurs. 


H. P.G. Order set aside. 


Before Mr. Fustice Mookerjee and Mr. Fustce Caspersz. 
SRINIVASA PRASAD SINGH 


O1YIL. 
P v. 1911. 
KESHO PRASAD SINGH." us 
April, 4, 21. 


Civil Procedure Code (Act V of 1908), Secs. 109, ols. (a) and (c) and O. 41, 
R. 5—Ordar refusing stay of emeowtion—'Order passed on appeal'— 
! Final order '— Fit oase'’—Substantial loss, question of —Disoretion. 


An order deciding that circumstances have not been established such as 
would justify an order for stay of execution of a decree under appeal is not 
a ‘final order’ (but an interlocutory order), nor an ‘order passed on appeal’ 
within the meaning of clause (a) of section 109 of the Code of Oivil Procedure. 

The term ‘final order’ in clause (a) of section 109 of the Code of Civil 
Procedure, denotes an order which finally decides any matter directly at issue 
1n the case in respect of the rights of the parties, i 

Baratmani v Bata Krishna (1) followed. 

An order cannot be deemed to have been passed on appeal unless 1t is an 
order passed by a superior Oourt in reversal, modification or affirmance of an 
order of an inferior Oourt. To constitute appellate jurisdiction, there must 
exist the relation of superior and inferior Court and the power on the part 
of the former to review the decision of the latter. 

Olause fo) of section 109 of the Code of Oivil Procedure is intended to 
meet special cases, such, for example, ua those in which the point in dispute 
is got measurable by money, though it may be of great publie or private 
importanoe. 

Th discretion vested in the Court by olause (o) of section 109 of the Code 
of Civil Procedure is to be sparingly used. 

The question, whether ‘or not the applicant had established that substan- 
tid] loss might result to him if exeoution was not stayed pending the hearing 

: g Applicaton for “leave to Appeal to His Majesty in Council, No.17 
of 1911. 
| 00 (1909) 10 0. L. J. 386, 


682 


Civir. 


1911, 


—— 
Srinivasa Prasad 
Singh 


v, 
Kesho Prasad Bingh. 


— 


April, 81. 


THE OALOUTTA LAW JOURNAL. (Vou. XIII. 


of the appeal presented to the High Court, is not a question of such exceptional 


-importance as would justify a special certificate of fitness under clause (o) 


of section 109 of the Oode of Civil Procedure 

Olause (c) of section 109 of the Oode of Oivil Procedure is not to be 
interpreted as restricted in its application to oases of 'finalorders' precisely 
in the same manner as clauses (a) and (5). 


Applicatioa by the Defendant for leave to appeal to His 


Majesty in Council. : . 
Application for stay of execution pending appeal to High 


. Court. 


'The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babus Ram Charan Mitter and 
Mohiny Mohon Chatterjee for the Appellant. 

Mr. B. C. Mitter and Babus Narendra Chandra Basu, 
Monmotho Nath Mukeifee and Provas Chunder Mitra for the 
Respondent. C. 4. V. 

The judgments of the Court were as follows : 


Mookerjee J.—This is an application for leave to appeal to 
His Majesty in Council against an order under Rule 5 of Order 
41 of the Code of 1908, by which this Court refused to stay 
proceedings in execution of the decree in what is known as the 
Dumraon Raj case. Srintvasa Prasad Singh v. Kesho Prasad 
Singh (1). Two questions arise for consideration upon this 
application, which purports to have been made under section 109 
of the Code read with Order 45, namely, frst, whether the order, 
against which leave to appeal is sought, is a final order passed 
on appeal within the meaning of clause (a) of section rog ; and, 
secondly, if the order is not of this description, whether the 
Court should certify the case as a fit one for appeal to His Majesty 
in Council within the meaning of clause (c) of section 109. 

In so far as the first of these questions is concerned, I am 
not prepared to hold that the order against which leave to appeal 
is sought is a final order passed on appeal by this Court. In the 
first place, it is well settled, by a series of decisions which will be 
found reviewed in Saratmani Debi v. Bata Krisnha Banerjee (2), 
that the term “ final order" in section tog of the Code, denotes 
an order which finally decides any matter directly at issue in 
the case in respect of the rights of the parties. The order, against 
which leave to appeal is sought, is cleafly not an order of this 
description. It does not deal with the merits, of the controversy 


(1) (1911) 18 O, L. J. 365, (2) (1908) 100 L. J. 386. 
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between the parties to the litigation ; but it merely decides that 
circumstances have not been established such as would justify 
an order for stay of execution of the decree under appeal; 
it is, therefore, obviously an interlocutory order which does not, 
in any way, affect the decision on the merits of the case. See 
Chundi Dutt v. Pudmanund (1) and Mahomed Musajt v. Ahmed 
Saleji(2). In the second place, it is beyond controversy that 
the order im question was not passed on appeal within the 
meaning of clause (a) of section 109 of the Code. As pointed 
out by this Court in the case of Secretary of State for India 
fn Council v. British India Steam Navigation Co. (3), an order 
cannot be deemed to have been passed on appeal unless it is 
an order passed by a superior Court in reversal, modification 
or affrmance of an order of an inferior Court. To constitute 
appellate jurisdiction, there must exist the relation of superior 


' and inferior Court, and the power on the part of the former 


to review the decision of the latter. In the case before us, 
when the application for stay of execution was refused, it could 
not be said that the order of this Court was passed on appeal, 
It is plain, therefore, in my opinion, that the application for 
leave to appeal to His Majesty in Council does not fall within 
clause (a) of section 109 of the Code. 


In so faras the second question is concerned, we have to 
consider whether the order, against which leave to appeal is sought, 
is such as to justify a certificate from this Court that the case 
is a fit one for appeal to His Majesty in Council, although it is 
not covered by either clause (a) or clause (b). Now, it has been 
repeatedly ruled that clause (c) of section 109 is clearly intended 
to meet special cases, such, for example, as those in which the 
point in dispute is not measurable by money, though it may be 
of great public or private importance. As Lord Hobhouse said 
in Banarasi Prasad v. Kast Krishna (4), to determine whether 
a case is of that kind, though it is left entirely in the discretion 
of the Court, is a judicial process which could not be performed 
without special exercise of that discretion evinced by the fitting 
certificate, It may be observed that the discretion, thus vested 
in the Court, has been always very sparingly used ; for instance, 
as pointed out in the cdse of Mahomed Musaji v. dhmea 
- Salejt (2), a special certificate was refused by this Court in the 


(1) (1895) I. L. R. 22°Calo. 928. (8) (1911) 13 O. L. J. 90. 
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OIvIL. case of Montram Kolita v. Keri Kolitani (1), although. the 

1911 question raised was by no means free from doubt and difficulty, 
Srinivasa Prosad  2Dd was in fact one of considerable importance to the entire 
Bingh Hindu community. Now, in the case before us, what are the 
Kesho Prasad Singh. special facts upon which a certificate of fitness is claimed under 
Mookerjee, J. clause (c) of section 109 of the Code? The plaintiff sued for 


declaration of his title to what is called the Dumraon Raj Estate, 
and obtained a decree for possession as ‘against’ the infant 
defendant under the guardianship of the manager appointed 
by the Court of Wards. The infant defendant appealed to 
this Court, and on his behalf, an application was made for 
stay of execution of the decree of the Court below which had 
been made after a protracted trial lasting for many months. 
'The decree bolder offered to furnish adequate security for 
restitution before he should take possession in execution -of 
the decree made in his favour. Upon the facts disclosed in the ' 
affidavits of both sides, the senior member of the Bench held that 
the appellant had failed to make out the possibility of substantial, 
loss, which alone would justify a stay of execution under Rule 
5 of Order 41. This view, by itself, would be sufficient for the 
disposal of the application for stay of execution, as it would 
prevail under section 36 of the Letters Patent. Now, it is plain 
that the question, whether or not the applicant had established 
that substantialloss might result to him if execution was not 
stayed pending the hearing of the appeal presented to this 
Court, is not a question of such exceptional importance as would 
justify a special certificate of fitness under clause (c) pf section 
109. It has been suggested, however, by the learned vakil for 
the appellant petitioner, tbat the case raises a question of 
constitutional law of some importance, inasmuch as one member 
of the Bench decided tbat if execution had to be stayed, the 
guarantee offered by the Secretary of State for India in Council 
for the benefit of the appellant, could not be accepted as security, 
because it was invalid in law. In my opinion, there is no 
substance in this contention. In the first place, the question 
would not at all require consideration, unless it was decided 
that grounds bad been established to justify a stay of execution, 
In the second place, even if such, grounds were established, 
preliminary difficulties would have tc be overcome: by the A 
appellant, any one of which might render an examination of the 
question 1 suggested, entirely superfluous. Thé Cburt ka Aa P 
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held, frst, that as the Advocate-General, who had appeared O1vir 
as amicus curim for the Secretary of State, had not furnished 1911. 
any information to shew that the requirements of section 41 Of srinivas, Prasad 
the Government of India Act, 1858, had been complied with, that Singh 


is, that the Secretary of State for India in Council with the Kesho Prasad Singh. 
concurrence of a majority of votes at a meeting, had offered to 
give the guarantee, the Court would not accept the security as 
valid in law*;eand, Secondly, that assuming the security to have 
been offered by the Governor-General in Council, as the 
Advocate-General had not given any information as to the 
existence or otherwise of the elements required to validate a 
cdntract under section 1 of the Government of India Act, 1859. 
the Court could not accept the guarantee as a valid security. 
These are difficulties in bar, which have not been removed as 
the requisite information has not been placed before the Court, 
and so long as they stand, no question obviously arises, whether 
“it is competent to the Secretary of State for India in Council or 
the Governor-General in Council, to offer to indemnify the 
successful claimant to the Raj Estate out of the revenues of 
India. It may further be pointed out that two additional 
reasons were given by the Court against stay of execution, 
namely, rst, that as the security, if accepted, cannot be enforced 
in execution under section 145 of the Code of 1908, it ought 
not to be forced upon the decree-holder ; and, secondly, that, in 
any view, the validity of the guarantee is so doub:ful that the 
Court will not depart from its well-settled practice, not to accept 
a security, which is not reasonably free from doubt and difficulty. 
These obviously are questions which may arise in every ordinary 
case in which an application is made for stay of execution ofa 
decree- under appeal; they are undoubtedly not questions of 
such special public or private importance as would justify a 
certificate under clause (c) of section 109. It is, therefore, 
reasonably plain that the question of constitutional law which, 
itis suggested, may arise in the case, and upon which the two 
members of the Court were divided in opinion, would not require 
comsideration, unless the unanimous decision upon preliminary 
points,of no exceptional difficulty or importance was reversed. 
Under such circumstances, J am not prepared to hold that we 
should certify the case itself as a fit one for appeal, when it is 
more than probable that its decision may not involve the 
examination of'afly question of special public or” private 
importance. It may further be pointed out that the Secretary 


Hookerjee, J. 
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Ovi. of State for India in Council is not a party to these proceedings, 
1911, and the present application has not been made on his behalf. 
Srinivasa Prosad Whether in view of these facts, their Lordships would decide 
Singh the constitutional question raised, is a matter entirely in their 


Kesho Prasad Singh discretion, and, as our refusal to grant a special certificate leaves 
Mookerjee, J. it open to the appellant to apply for special leave to His Majesty 
— in Council, we are clearly of opinion, that we ought not to 
create a precedent. See Mottchand wv. Gunga Prasdd (1) and 
Clarke v. Brajendra Kissore (2). Indeed, if applications of this 
character are encouraged, the Court may have to deal with 
applications for leave to appeal to His Majesty in Council 
against orders refusing stay of execution in all cases where tite 
unsuccessful litigant in the Subordinate Court is wealthy enough 
or has funds at his disposal sufficient to enable him to risk the 

necessary expenditure. 

We may add that the learned Counsel for the respondent 
argued that clause (c) of section 109 ought to be interpreted as 
restricted in its application to cases offinal orders, precisely in 
the same manner as clauses (a) and (4). We are not, however, 
prepared to accept this construction as reasonable. The obvious 
difference in phraseology between clauses (a) and (4) on the 
one hand and clause (c) on the other, shews conclusively that 
there is no substance in the contention, and there is plainly 
nothing in Order 45 also, which, in any manner, restricts the 
scope of clause (c). We may finally point out that the applica- 
tion does not purport to have been made under section 40 of 
the Letters Patent ; but even ifthe application were so made, 
we are clearly of opinion that it ought not to be granted. An 
order under that section cannot be claimed as a matter of right, 
and the present is obviously a case in which the discretion 
mentioned in section 40 ought not to be exercised in favour of 
the appellant. 

On the whole, therefore, I am of opinion that a certificate 
ought not to be granted under clause (c) of section rog. The 
application is, therefore, refused with costs, ten gold mohurs. 

Caspersz J.— his is an application, under Order 45, 
Rule 2 of the Code of Civil Procedure, for leave to 
appeal to His Majesty in Council,and it purports to be 
made with reference to clauses (a) and (c), section 109 of 
the Code. The order complained of by the petitioners 
was passé by this Court (Mookerjee and Têunon, JJ. on the 


(1) (1901) L, R. 29 I. A, 40, I. L. B. 24 All. 174, (2) ao, 18 0. W.N. 127. 
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2nd March, 1911. It was an order, under Order 45, Rule 5, 
refusing stay of execution of a decree made by the Subordinate 
Judge of Shahabad (at Arrah) directing the petitioners to make 
over the extensive property, known as the Dumraon Raj, to 
the plaintiff who is the opposite party in this application. That 
decree is under appeal to this Court. 

I am of opinion that this application should be refused, but 
it will be ope to the petitioners to invoke the prerogative right 
of the Crown and to apply to the Judicial Committee for 
special leave to appeal to His Majesty in Council. 

Apart from any reported cases Ithink this application can 
be decided on the wording of the Code. Now clause (a) of 
section 109, declares that an appeal shall lie from any decree or 
final order passed on appeal by a High Court. The order 
complained ofis not of that description: it was not passed on 
appeal: it was an interlocutory order refusing to stay execution 
of the decree of the Subordinate Judge. Accordingly, reliance 
has been placed, by the learned vakil for the petitioners on 
clause (c) of the section which provides that an appeal shall lie 
to His Majesty in Council from any order (not necessarily a 
final order) “when the case as hereinafter provided is certified 
to bea fit one for appeal to His Majesty ia Council.” It has 
been urged on behalf of the petitioner that this is eminently a 
fit case for leave to be granted:to appeal from the order in question, 
because it raises important constitutional issues, 

The precise grounds taken in the application are :— 

(a) That this Court ought to have held that substantial loss 
would resuit to the petitioners unless an order was made for 
staying the execution of the decree. 

(B) Thatthis Court ought to have held that the security 
offered by the petitioners was a good and valid security and the 
grounds on which it has held otherwise are erroneous in law. 

* (c) That inany case an opportunity ought to have been 
given to the petitioners to give fresh security. 

Even if the assumption be made, in agreement with the 
view expressed by Mr. Justice Teunon, that substantialloss may 
result to the petitioners if the possession of the Court of Wards 
is disturbed pending the disposal of the appeal by this Court, 
it has still to be shown, that the plaintiff is in a position to 
disturb that possession. This he .will not be able to do unless 
he furnishes securit® for restitution, and, we have not deen told 
that he is prepares to undergo that heavy responsibility, Both 
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the parties appear to be in a difficult. position which may result 
in a Receiver being appointed on the application of the peti- 
tioners or the opposite party, or of both. In that event, also, 
as in every case of protracted litigation, the estate might suffer, 
sustain any peculiar substantial loss. 

Secondly, it is settled practice of this Court that when 
security is offered for stay of execution of a decree, it is not 
accepted unless its legal validity and suffictency sif? beyond all 
reasonable doubt. The petitioners were prepared to offer 
security in terms of the telegram, dated the 31st December, 
1910, from the Secretary of State for India to His Excellency 
the Viceroy. That telegram was as foliows :— x 

"Your telegram dated 22nd December Dumraon Estate I 
sanction security being furnished by Government of Bengal to 
the extent required by High Court Judicature for stay of 
execution pending final decision on appeal I sanction also your 
proposal as to Ward's maintenance and provision of funds for: 
prosecuting appeal." 

In the absence of fuller details the learned Judges were 
constrained to reject the security offered. It was open to the 
legal advisers of the Crown to supply the fuller details required. 
That they did not do so affords no ground for appealing to the 
Judicial Committee. The judgment of this Court was based on 
the facts supplied by the learned Advocate-General, who, 
appeared as amicus cure and it is impossible to say that the 
decision arrived at is a matter of public or private importance. 

Lastly, we are not told, and there is nothing in the papers 
to show, that the petitioners are or ever were ready aud willing 
to furnish fresh security of any other kind than that indicated 
in the telegram from the Secretary of State for India, . 

1 agree, therefore, that this is not a fit case for leave to be 
granted to appeal to His Majesty in Council. 


A. T. M. Application refused. 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 
HARISH CHANDRA ACHARJEE ` 
v. 
NAWAB BAHADUR OF MOORSHIDABAD.* * 
Civil Procedure Code (Act V of 1908), Seo, 109 Cl. (a)—' Order passed on 
appeal '—' Final order'— Application to sus” in forma pauperis Order 


of reveraal— Elementa of appellate Qourt—Petition disolosing np cause ‘of 
action LA . 


* Application for leave to appeal to Privy Connoil, No. 18 of 1911. 


a 
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An order passed by the High Court in the exercise of its revisfonal 
jurisdiction, reversing that of the Oourt of first instance allowing the 
applicant to sue in forma pauperis, is an order passed on appeal within 
the meaning of clause (2) of section 109 of the Oode of Civil Procedure, 1908. 

Two essential elements are to be considered in deciding whether an order 
is passed on appeal within the meaning of olause (a) of seotion 109 of the 
Oode of Otvil Procedure, namely, (1) whether there exists the relation of 
superior and inferior Qourt; and (2) whether there exists the power, on the 
part of the supeyor tribunal, to review, affirm, modify or reverse the decision 
of the inferior tribunal. 


Seoretary of State v. British India Steam Navigation Oo, (1) followed, 
An order of the High Oourt based on the ground that the, allegations in 
an application to sue in forma pauperis do not disclose any cause of action, 


ish ‘final order’ within the meaning of olause (a) of section 109 of the Code 
of Civil Procedure. 


The term ‘ final order’ denotes an order which finally decides any matter 
directly at issue in the o ase in respect of the rights of the parties, If the 
order decides in effect finally the cardinal point in the swt, if it decides an 
issue which goes to the foundation of the suit and therefore is an order which 
could never, while the deoision stands, be questioned again in the suit, 16 isa 
‘final order’ within the meaning of section 109 of the Oode of O:vil Procedure, 
notwithstanding that there may be subordinate enquiries to be made, 

Whether the obaraoter of finality can be rightly claimed in respect of an 
order, should be determined with reference to the precise relation in whioh 
it stands to the proceeding before the Oourt, 

Saratmant v. Bata Krishna (2) followed. 


Application for leave to appeal to His Majesty by the 
Petitioner. 

Application to sue in forma pauperis. 

The material facts and arguments appear from the judgment. 

Babu Fyotts Chandra Hasra for the Appellant. 

Mr, B. Chakrabarti and. Babu Hemendra Nath Sen for the 
Respondent. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an application for leave to appeal 
to'His Majesty in Council against an order of this Court, made 
in reversal of an order of the Court below allowing the petitioner 
to sue in forma pauperis. [Nawab Bahadur of Moorshidabad v. 
Harish Chandra Acharjee (3)) The application has been 
opposed on behalf of the opposite party on the ground that the 
order, against which leave to appeal is sought, is not a final 
order passed on appeal within the meaning of clause ( a) of 
section 109 of the Code of 1908. Two questions, therefore, arise 


(1) (1911) 18 C. `L. J. 90. . (3) (1909) 10 ©. L. J. 388. 
y (1910) 18 C. L. J 593. 


689 


-OIvIL, 


— 


1911. 


— 
Harish Ohandra 
Aoharjee 


v. 
Nawab Bahadur of 
Moorshidabad, 


April, 21. 


690 


OIvin, 


1911. 


ttp 
Harish Chandra 
Acharjee 


v 
Nawab Bahadur of 
Moorshidabad. 


Mookerjeo, J. 


THE OALOUTTA LAW JOURNAL. (Vor. XIII. 


for consideration, namely, frst, whether the order may be treated 
as passed on appeal within the meaning of clause (a); and, 
secondly, whether it is a final order within the meaning of the 
same clause. 

In so far as the first of these questions is concerned, it must 
be answered in favour of the petitioner. As was pointed out by 
this Court in the case of Secretary of State Jor India in Council 
v. British India Steam Navigation Co. (1),'an onder passed by 
the High Court, in the exercise of its revisional jurisdiction 
under section 115 of the Code of Civil Procedure of 1908, or its 
power of superintendence under section 15 of the High Courts 
Act of 1861, is an order made or passed on appeal within tHe 
meaning of section rog of the Code and section 39 ofthe 
Letters Patent. To determine, whether an order may be deemed 
to have been passed on appeal, we have to bear in mind the 
two essential elements of appellate jurisdiction, namely, frst, 
that there must exist the relation ofsuperior and inferior Court ; 
and, secondly, there must exist the power on the part of the 
superior tribunal, to review, affirm, modify or reverse the 
decision of the inferior tribunal. In the case before us, both 
these elements are found to co-exist. The Court below held 
that the petitioner was entitled to sue in forma pauperis. This 
Court, in the exercise of its revisional jurisdiction, has reversed 
that order. Consequently, the order made by this Court must 
be deemed to have been passed on appeal within the meaning 
of clause (a) of section 109 of the Code. 

In so far as the second question is concerned, as pojnted out 
by this Court in the case of Saratmani Debt v. Bata Krishna 
Banerjee (2), it is obvious that whether a particular order is a 
final order for the purpose of grant of leave to appeal to His 
Majesty in Council, must depend: upon its nature and contents 
and its relation to the proceeding in which it has been made. 
The term “ final order" denotes an order which finally decides 
any matter directly at issue in the case in respect of the rights 
of the parties ; ifthe order decides in effect finally the cardinal 
point in the suit, if it decides an issue which goes to the 
foundation of the suit and therefore is an order which could 
never, while the decision stands, be questioned again in the suit, 
itis final within the meaning of the section, notwithstanding 
that there may be subordinate enquiries to be made. Whether 
the chara®ter of finality can be rightly claime§ tn respect of an 
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order, must be determined with reference to the precise relation Civi, 

in which it stands to the proceeding before the Court. It may 1911. 

be conceded generally that a final order is one which determines Harish Chandra 
the rights of the parties in the suit or proceeding or a distinct Acharjee 


and definite branch of it; but an order may be final, though it Nawab Bahadur of 
does not determine the rights of the parties, if even without such Moorshidabad, 
determinatio it te?minates the particular suit or proceeding. Mookerjee, JJ, 
An interlocutory order, on the other hand, is generally one T 
which does not dispose of the suit or proceeding, but reserves 

some further question or direction for future determination, 

Tested in the light of these principles, what is the position of 

the petitioner in the case before us? He presented a plaint in 

the Court of the Subordinate Judge and asked for leave to 

proceed with his suit in forma pauperis, that is, without payment 

of Court fees upon the :plaint. The application was granted 

under Rule 7 of Order 33 of the Code. The defendant then 

applied to this Court to reverse that order, on the ground that 

the Court had not taken into consideration all the elements 

mentioned in Rule 5 of Order 33. This contention prevailed, 

and the result was that the application to sue in forma pauperis 

was refused. It is not possible, in our opinion, to lay down an 

inflexible rule whether under such circumstances the order can 

be treated as a final order because involving a decision on a 

matter directly at issue in the case in respect of the rights of 

the parties. For instance, if the application is refused on the 

ground that the applicant is not a pauper, it cannot be 

maintained that the refusal of the application involves a decision 

on the merits of the case Secretary of State v. Filla (1); but if 

an application is refused on the ground that the allegations of 

the petitioner do not shew a cause of action at all, the order, 

it may be justly contended, involves a decision on a matter 

directly at issue in the case in respect of the rights of the parties. 

"Now, in the case before us, the order of this Court is based on 

the ground that the plaint, as it now stands, does not disclose 

any cause of action against the defendant. Consequently, we 

must hold that the order isa final order within the meaning 

of section 109 of the Code. T 
. We must add, however, that we are not prepared to accept 

the contention of ghe learned vakil for the appellant that when- 
* everan application for leave to sue in forma pauperis has been 
refused, the ordet is a final order within the meaning of 
(1) (1898) I, L. B, 21 All. 188. 
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sae section 109 of the Code. The case of Kumarananda Girt 
ES Goswami v. Sreenath Parbati (1), upon which reliance was 
Harish Ohanrira placed does not support any such comprehensive proposition. In 
AE IS that case, the plaintiff had instituted a suit for recovery of posses- 
Mamah eed of sion of endowed property known as Bhotbagan and Amdanga Maths. 
new In the original Court, the plaintiff was granted leave to sue in 
Maobkerjee, J. A : * Su qi oy 
€ forma pauperis. The suit was heard on the merits and dismissed 
on the 11th November, 1907. On the 20th December following, 
he applied for leave to appealto this Court in forma pauperis. 
Leave was granted on the 21st December, 1907, but a condition 
was attached to the order to the effect that the appellant must 
furnish security for costs within two months. The appellant 
then applied for review of this order on the authority of the 
cases of /Vusseerooddeen v. Ljjul Biswas (2) and Hafizan v. Abdul 
Karim (3). This application was refused on the 27th February, 
1908. The petitioner was unable to furnish security as directed, 
and the appeal was dismissed on the 27th July, 1908. On the 
25th May, 1908, the petitioner applied for leave to appeal to His 
Majesty in Council. The learned Judges, who dealt with this 
application, in view of the decision in Zafsan v. Abdul 
Karim (3), directed the appellant to apply for reconsideration 
of the previous orders. -Upon application so made, however, the 
Court, on the Ist June 1909, recalled the previous order and 
dismissed the application for leave to appeal in forma pauperis. 
Thereupon leave was granted ex parte, on the 6th April and 8th 
June, 1909, to the appellant to appeal to His Majesty in Council 
against the orders adverse to him. No question was raised or 
decided as to whether the order was a final order, and the 
case is obviously distinguishable. Besides, the case raised an 
important question of practice, namely, whether a person 
permitted to appeal as a pauper, could be called upon to furnish 
security for costs, and the form of the order, made on the 6th 
April, 1909, shews that it was possibly treated as one under 
clause (c) of section 109. The case, therefore, cannot be regarded 
- as an authority for the broad proposition put forward on Behalf 
of the appellant that whenever an application for leaye to sue 
or to appeal in forma pauperis has been refused, the order is final ' 
within the meaning of ciause (a) of section 109. In the case 
before us, it is not necessary to lay down any such conipre- 
hensive proposition. As already explained, "we must hold that + 


(1) P. C. App. 60 of 1908 (unreported.) (2) (1871) 170W. B 68. 
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Vor. XUL] HIGH COURT, 


in view of the ground upon which the application for leave to 
sue in forma pauperis was rejected by this Court, namely, that 
the allegations of the petitioner in his plaint do not disclose 
a cause of action against the defendant, the order must be 
treated as a final order. There is no controversy that the value 
of the subject matter of the suit which the plaintiff sought to 
institute, was upwards of Rs, 10,000, and as the decision of this 
Court has reversed, that of the Court below, the petitioner is 
entitled to a "certificate under section 110. Leave will accordingly 
be granted. We do not decide what security may be required 
from the appellant or what payment he may have to make for 
preparation of the paper book [7# re Fowad Alt (1). See also 
Thompson v. Calcutta Tramways Co. (2) and Munni Ram v. Sheo 
Churn (3), because the petitioner does not ask for leave to 
appeal to His Majesty in Council in forma pauperis. 

Leave granted. 


(2) (1884) 1. L, R. 21 Calc, 523. 
. I. A. 114 (130), 7 W. R. 28 P C. 


A, T. M. 


(1) (1867, 8 W. R. 48 


(8) (1816) 4 M 
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Before Mr. Fustice Mookerjee and Mr. Justice Coxe. 


ABDUL AZIZ 
v. 
KANTHU MALLIK.” 


Rent, suit for— Estoppel against Act of Legislature— Bengal Tenanoy Aot ( VII 
ef 1885), Seo, G0 —OÜontraotual obligation —Land Registration Act ( VII 
B. Q. of 1876), Beos, 78, 81. 


There oan be no estoppel against an Act of the Legislature, Hence the 
principle of estoppel does not override the; provisions of either section 78 of tho 
Land Registration Act or section 60 of the Bengal Tenancy Act. 

Madras Hindu Mutual Bensfü Permanent Fund v. Ragava Chetti (1) 
follewed. 

Section 60 of the Bengal Tenancy Act is applicable where the plaintiff 
claims rent as a proprietor as well ason the basis of a contractual obligation, 

The restriction imposed by section 81 upon section 78 of the Land Begis- 
tration Act is not incorporated by implication into section 60 of the Bengal 
Tenancy Act, 

1E a proprietor is registered in respect of a certain share in an estate, and, 
then, by,an amicable arrangement amongst the co-owners, becomes entitled to 

- * Civil Rule No, 3225 of 1910, against the decision of B, B, Newbould, 


Bed Distriot Judge of Dacca, dated the 2nd February, 1910, confirming that 
of Babu Mati Lal Hdy, Munsiff of Manikganj, dated the 19th 3 uly. 1909, 
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collect the whole rent in respect of a particular village included within the 
estate, the provisions of section 78 of the Land Registration Act do not operate 
as a bar to the recovery of such rent. | 

Parashmoni v. Nabokishore (1) and Deoki Singh v. Lakshman Roy (2) 
referred to. 


Application for Revision by the Plaintiff. 

Suit for rent. 

The material facts and arguments appear from the judgment. 

AMouivi Syed Shamsul Huda and Babu AumaswStünkar Roy 
for the Petitioner. 

Babus Hara Kumar Mitter and Hira Lal Basu for the 
Opposite Party. 

The judgment of the Court was delivered by . 

Mookerjee J.— We are invited in this Rule to set aside a 
decree by which the Court of appeal below in concurrence with 
the Court of first instance has dismissed a suit for rent. The 
plaintiff alleged that the disputed holdings are situated within 
Taluks Nos. 4424 and 4425 of which he is a part proprietor, that 
on the 25th July 1892 and the sth December 1893 the defendant 
executed two kabulyats in his favour and was inducted into the 
land, that he consented to a decree for arrears for the year 1302 
but that subsequently he has attorned to one Mohini Kant and 
withheld rent for the years 1312 to 1314. The defendant 
resisted the claim broadly on the ground that the plaintiff had 
no title to the property, that he was not entitled to realise any 
rent as his name had not been registered under section 78 of the 
Land Registration Act, and that in any event, as the defendant 
had paid rent to Mohini Kant who had been duly registered, 
there was a complete defence to the claim of the plaintiff. The 
Courts below have held that section 81 of the Land Registration 
Act, though it qualifies section 78 of the same Act, has no 
application to a case under section 60 of the Bengal Tenancy 
Act, and that consequently it is open to the defendant to prove 
payment of rent to the registered proprietor and to plead 
that the plaintiff has no enforceable right as against 
him. 

The plaintiff has assailed this decision on two grounds, 
namely, frst, that as the defendant was inducted into the Jand 
by the plaintiff, on the principle of estoppel embodied in 
section 116 of the Indian Evidence Act, ethe defendant cannot 
question the title of the plainiiff and is therefore bound to pay 
him rent ; Secondly, that section 60 of the Bing’! Tenancy Act is 

(1) (1903, L L, B 30 gale. 773 — (2, (1903) L L. B. 8p Cale, 880. 
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qualified by the provisions of section 81 of the Land Registration 
Act, and that, therefore, the defendant is not entitled to prove 
payment of rent to the registered proprietor, 

In so far as the first of these contentions is concerned, it is 
obvious that there is no substance in it, because it is well-settled 
that there can be no estoppel against an Act of the Legislature. 
In support of this proposition, reference may be made to the 
decision of the Madras High Court in Madras Hindu Mutual 
Benefit Permanent Fund v. Ragava Chetti (1) where Mr. Justice 
Subramania Ayyar relied upon Barrows Case(2)and Fairtttle 
v. Gijberi (3). To the same effect is the decision of this Court in 
Fagadbandhu v. Radha Krishna (4). See also the observations of 
Maclean C. J. in Fogini Mohan v. Bhoot Nath (5), and of Baron 
Parke in Hill v. Manchester and Salford Waterworks Co. (6). 
See further, Doe v. Ford (7), Doe v. Howells (8), Gas Light v. 
Turner (9), Doe v. Hares (10) and Glasgow v. Independent Co, (11). 
We are, therefore, not prepared to accede to the argument of the 
learned vakil for the petitioner that the principle of estoppel 
overrides the provisions of either section 78 of the Land Regis- 
tration Act or section 60 of the Bengal Tenancy Act. The 
first contention of the petitioner therefore fails. 

In so far as the second contention of the petitioner is con- 
cerned, it has been argued that section 60 of the Bengal Tenancy 
Act is not applicable, firs¢, because rent is claimed by the plaintiff 
not as proprietor of an estate but under the terms of an 
agreement between himself and the defendant ; second/y, because 
section 60 ought to be construed as subject to the same limitation 
as is imposed upon section 78 of the Land Registration Act by 
section 81 of that Act, and ¢hrrdly, because the payment alleged 
to have been made by the defendant was mad? as a mutter of fact 
to a person registered as proprietor in respect of not the entire 
superior interest but only a fractional share. 

In so far as the first branch of this contention is concerned, 
there is no force ia it. No doubt the plaintiff seeks to realise 
rent on the basis of a contractual obligation ; but it is equally 
obvious that he claims rent as proprietor of two taluks, 


(1) (1895) I. L. R, 19 Med. 200, (6) (1881) 3 B, & Ad. 544 (653). 
(2) 14 Oh. D. 441, n (7) (1835) 8 Ad, & El, 649. 
13) (1787) 2 T. R. 169, e (8) (1881) 3 B. & Ad, 744. 

* (4) (1909) L L. B, 86 Calo. 920. (8) (1840) 6 Bing. N. O. 324. 


(5) (1908) I. L. R 8b Calo. 146 (149). (10) (1838) 4 B, & Ad, 436. 
(1D (1901) 2L, B 327830 1. * 
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In so far as the second branch of the contention, is concerned: 
we are not prepared to accede to the argument that section 60 
is to be read subject to the limitation imposed by section 81 of 
the Land Registration Act upon section 78. Section 78 of 
the Land Registration Act provides that no person shall be 
bound to pay rent to any person claiming such rent as proprietor 
of an estate in respect of which he is required by the Act to 
cause his name to be registered, unless the name of sugh claimant 
shall have been registered under the Act. Section 81 then provides 
that nothing in the three preceding sections shall be held to 
interfere with the conditions of any written contract. It may be 
conceded, therefore, that the effect of the disability imposed upqn 
the proprietor who has failed to register his name under section 78 
of the Land Registration Act, ceases when that proprietor sues to 
recover rent under a registered instrument. Section 60 of the 
Bengal Tenancy Act, on the other hand, provides that where 
rent is due to the proprietor of an estate, the receipt of the 
person registered under the Land Registration Act as proprietor 
shall be a sufficient discharge for the rent. The question there- 
fore narrows down to this, whether the protection which was 
intended to be afforded to the tenant under section 60 of the 
Bengal Tenancy Act extends to a case where the plaintiff claims 
to recover rent under an instrument in writing. In our opinion, 
it is reasonably plain that the restriction imposed by section 81 
upon section 78 of the Land Registration Act cannot be incorpo- 
rated by implication into section 60 of the Bengal Tenancy Act. 

In so far as the third branch of the contention of the learned 
vakil for the petitioner is concerned, we are of opinión that it 
cannot be maintained in view of the decision of this Court 
in the cases of Parashmoni v. Nabokrshore Lahiri (1) and Deoa 
Singh v. Lakshman Roy (2). It was held in those cases that 
the Land Registration Act provides for the registration by 
proprietors of their shares in an estate but does not make it 
incumbent upon them to register their shares in specific mouzahs 
or portions of land within the estate. In other words, ifa 
proprietor is registered in respect of a certain share in an estate, 
and, then, by an amicable arrangement amongst the co-owners, 
becomes entitled to colect the whole rent in respect of a 
particular village included within thé estate, the provisions of 
section 78 of the Land Registration Act do not operate as a bar 
to the rétovery of such rent. It may be obseryed thdt in the 


(1) (1908) I. L. R. 30 Oale 773. — (3, (1908) I. L. 8. 80 Calo 880. 
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case before us, there is no contest between the two persons both . 


af whom are registered as proprietors under the Act. The 
plaintiff admittedly is not registered under the Land Registra- 
tion Act. The person set up by the defendant as registered 
proprietor has his name registered in respect of certain shares. 
But it is alleged and proved that by amicable arrangement 
amongst the go-owaers, that is, by amicable arrangement amongst 
the registered proprietors, this person is entitled to the whole 
rent of the taluk within which the disputed land is situated. 
What the precise position might have been if there had been 
a* contest between two persons both of whom were registered 
under the Act need not be considered on the present occasion. 
Tt is sufficient to say that the plaintiff is not entitled to succeed 
as against the defendant who, relying upon section 60 of the 
Bengal Tenancy Act, has established that his debt has been 
discharged by payment of rent to the registered proprietors. 

The result, therefore, is that the decree made by the Court 
below must be affirmed and this Rule discharged with costs, 
We assess the hearing fee at one gold mohur. ° 
A. T. M. Rule discharged. 
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Abatemegt of rent—Oral e ane ene lease; see 


Surrendeff ze * 284 
Abichainamah—Award—Partition deed ; see Registration Act, Sec. 17, Cls. 

(3) G) 2 158 
———— ————-andà award, Combined effect that of partition desd de 
. Registration Act, Sec. 17, Cls. (D) () .. Ses - 2T 158 


Abwab-——Mokarari lease—Zemindari salami. 

In a mokarari lease, executed before the Bengal Tenancy Act came into force, 
there was an agreement to pay a certain sum as rent and a certain additional sum as 
Zemindari selami, holi, &c, expenses which latter was found to be arbitrary and extra 
charges imposed on the tenants on account of work done in the Zemindari sherista 
and for other purposes 

Held, that the additional sum was an illegal cess or abwab and could not 
be recovered from the lessee by the zemindar. Bepin Behary Mitter v. 


Prokash Chandra Sarkar | wes as wee 148 
Account, non-rendering of and re-opening of, difference between , see Wecott 
suit for ses m Ut E id 165 


reopening of— Court, when can oder Eon in the account—Praud, 
if necessary—Mistake— Parties in confidential relation; see Account, suit 





for .. 55 m v s es 165 
— settled, re-opening of—General Nau do show to be 

exercised —Fraud , see Account, suit for aa E 165 

—stated— Balancing of accounts , see Account, suit for  .. T 165 


Accounts, suit for—Principal and tpent-zAccount, re-opening of—Inconsistent claims 
—Account stated—Plaint, defective, effect of—Accounting—Burden of proof— 
Damages for negligence, claim for—Gross negligence, if fraud. 

A suit by a principal for accounts on the allegation that the defendant, his agent, 
has not rendered any account, has an entirely different scope from that of a suit in which 
a principal alleges that the defendant, his agent, has rendered accounts but prays to have 
them re-opened or to have liberty to surcharge and falsify them on the ground of fraud 
or material error. In the first class of cases, if it is established that the defendant is the 
agent of the plaintiff and has not rendered accounts, a preliminary decree must follow 
as« matter of course. In the second class of cases, if the plaintiff seeks to reopen settled 
accounts on the ground of fraud, such fraud must be specifically alleged in the plaint and 
proved in the evidence. If, on the other hand, he seeks merely to surcharge or falsify 
the accounts, the particular grounds upon which he seeks such relief, must be specifically 
staged, and some substantial errors pointed out so as to enable the defendant to controvert 
the charges and allow the Court to judge whether the plaintiff ought to be allowed to 
surchacge and falsify. 

A plaintiff may put forward inconsistent claims ; he may rely upon one set of facts 
if he can-succeed in proving hem, and may rely upon another set of facts if he can 
sycceed in proving them; but if alternative cases are alleged in this manner, the facts 
ought notto be mixed up, leaving the other party to pick out the facts applicable to 
each case ; but facts ought to be distinctly stated so as to show on what facts each alterna- 
tive of the relief sgught is founded, 
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Accounts—(Contd.) 

The mere balancing of an account in a book of accounts, does not, of itself, constitute 
an account stated, 

A suit does not necessarily fail on the ground that the plaint is defective 

When an agent has been entrusted with the money of his principal to be expended 
for a specific purpose, he may be required to account on equitable grounds; upon such 
accounting, the burden 1s upon him to show that his trust duties have been performed 
and the manner of their performance 

For this purpose, it is the duty of the agent, where his agency “is of Such a nature 
as to require it, to keep true, regular and accurate accounts of all his transactions as 
agent, both of receipts and disbursements, and to be ready to render to his principal a 
full and complete statement of his dealings and of the state of the account between them, 
supported by proper vouchers. If, therefore, the agent fails to apply the fund received 
by him to the purpose, for the performance of which they were placed in his hands, thé 
principal may recover the same 

If there are errors in the account, of sufficient number and sufficient magnitude, it is 
not necessary that the errors shown should amount to fraud, if they are sufficient in 
number and importance, whether they were caused by mistake or by fraud, the Court 
has a right to open the account. The position of the principal becomes stronger when the 
parties stand in a confidential relation as the Court will freely interpose and will open 
accounts upon much slighter grounds. 

The power to re-open accounts that have been settled, specially to the extent of 
requiring a general accounting, should be exercised with caution and with due regard 
to the security of business transactions between parties who were sui jusis and dealt with 
each other at arms length If fraud 1s established, accounts will be re-opened without 
hesitation. 

A plaintiff cannot join in an action for accounts against his agent a claim to recover 
damages for negligence. 

It is an inaccurate use of language to say that gross negligence is fraud, 
it is no more evidence of fraud than gross carelessness is evidence of EN 


Prasanna Kumar Mookerjee v. Burn & Co. T a 165 
Accounting—Mortgagee receiver, duty of—Order absolute; see OMS 

decree nisi sus 459 
Possession in lieu of dower: if can be retained against husband'is eee 

Accounting-~Possession, if to be by agreement; see Dower... à 427 


Acquisition before expiry of lease—Lessec’s right to remove improvements— 
Acquisition of land for ne purposes, effect of, see Compensation, appor- 


tionment of ET 262 
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of lease—Lessee’s right to remove CAEDE see Compensation, . 

apportionment of ait T saa was 262 


Accumulation, direction for, fora pon period. 
A direction to an executor to accumulate the income for the benefit of the 


future wife of the testator's son, if the son marries within a fixed period, is valid. . 
Nafar Chandra Kundu v. Ratnamala Debi .. cas T 85 
Acknowledgment, sufficiency pe Den io aaa Se ^ 
Limitation Act, Secs 19, 20 .. 139 
Act XXI of 1850—Joint Hindu —— sree esas VID 
of 1832, Sec. 9; see Conversion to Mahomedanism, effectof .. 6 575 
Act XV of 1856, Sec 3 : m Ar 9. de 558 
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Aot VIII of 1885—(Coxid.) 
—  —, Secs, 12, 17, 88 
, Secs. 13, 17, 167 

———, Secs. 21, 178, 182 tee 
M, Sec. 50 
— —, Sec. 60 a 
— ——— Sec. 85, Sub-Secs. (1), and (2), ... 
——— M — -, Sub-Sec (3) js 
— ————, Sec. 89, 145 
— ——————, Sec. 95 
—————————-, Sec 171 
e, Sec. 173, Sub-Sec. (3) 
Act XIIof1887 
Act VIII of 1889, Sec. 4 
Act IX of 1890, Sec. 47, Sub-Sec. (3) 
Act XV of 1891, Sec. 4 
Act I of 1894, Sec. 32, Sub-Sec. (1) Cis. (i) (ii) 
Act V of 1898, Sec. 4 (r) 
» Secs. 94, 96, 202, 203 
s Secs. 94, 98, 165 
s Sec. 145 (2) 
, Sec. 195 
—————— ———, Sec 250 
Act V of 1908, Sec. 47 
— ———, Sec. 109, Cls. (1) and (3) 
—— m, Sec. 109, CI (a) uM 

s Sec. 109, Cls. (a) and (c) and O. 41, R. 5 

, Secs. 109, 115 as 
, Sec 110 
s Sec. 141 and O. 9, R. 9 


——— s Sec. 145 





























o 
o 
0 
O. 33, Rr. 4, 5, 7 (3) 
, O. 34, R. 14 ; 
o 
0 
o 
0 





- 40, R 1, Sub-R 1 Ci (a) 
< 41, R. 1, CI. (2) 
41, R. 5 

- 43, R. 1 CI. (s) 
O. 45, R 4 » 
s Sch H, Sec. 20 iie 
Act VII (B. C.) of 1876, Secs. 78, 81 ... ove 
Act VII of 1878 (BC), Sec. 54 z Xu 
Act I (B.C.) of 1879, Sec 37 (6) iva? " 
Act IX of 1880 (B. C.), Secs. 6, 72, 76, 8o, 81 and Sch. 2 
Act IT (B. C.) of 1882, Secs 6, 76 (b), 80 T 
Act III of 1884 (B. C.) Secs. 6 (11) 15 NA 








| 








, 
? 








(Vor. XIII. 


90 

501, 505 
532 

365 


Vor. XIII.] INDEX OF CASES. 


Act III of 1899 (B.C.)—(Conid ) 

SS s Secs. 3 (35), 445 

| Secs 298, 299, 574 y" D 

, Secs. 321, 322 es at 

r, Sec. 341 s a 

Act ITI of 1903 (B.C.)- Bye-Law No, 4, Rule 20 ... 

Act IV (B.C.) of 1906 s 

Act VI (B, C.) of 1908, Secs 68, 71 and 139 35 

Act of State, charbcteristic of ; see Stay of Execution et 

“Actus Curiae neminem gravabit"—Money deposited not in time 
through Court's action—Civil Procedure Code, O. 21, R. 89; see Auction- 
sale, setting aside of v 

Addition of new plamb£f— Transfer of pariy [imitation Act, ‘See 23; see 
Debt, extinguishment of E o em en 





Ajudication—Landlord and tenant, RUOTE suit for sia 
ment ; see Res judicata Sei 5 n 
Administration pen ente lite—Necessity s ENCORE and Ad- 

ministration Act (V of 1881), Sec 34. 

An administrator pendente lite will be appointed under section 34 of the 
Probate and Administration Act only when the Court is satisfied that such ap- 
pointment is necessary to preserve and protect the estate, while the litigation is 
pending, and that unless such necessity is made out, the estate should not be 
subjected to the cost and encumbrance of such an administration, Bhuban 

Mohini Debi v. Kiran Bala Debi or 
Administrator, alienation by, without leave of Court, if void or sala 

Debt of the owner—Person entitled to avoid, if can do so Bon 

see Probate and Administration Act, Sec 90 

——pendente hte—Appointment, egen necessary for— Dis. 

cretion of Court ; see Probate and Administration Act, Sec. 34 "n 
Admissibility—Deed of sale, if deed of gift; see Evidence as 
Admission of fact—Court, if can go behind ; see Bengal eee Act; Sec. 5, 

Sub-Secs 5, 45, 116 . T 
Ad verde Possession—Incumbrance ; see Keyenué sale Jawi, Sec. 37 
—when to be effective; see Murshidabad Act, Sec4 
————————--—Objection to release the property settled —Trust— 

Settlement , see Oudh Law |... x 
Proof, nature of — Constructive Possession Reforma- 

tron—Possession through tenant—Kabuliats in favour of landlord—Land 

incapable of use or occupation 

In order to prove title to land by adverse possession, it is not sufficient to 
shew that some acts of possession have been done, but the possession must be 
adequate in continuity, in publicity and in extent of area to establish that it is 
possession adverse to the competitor, to take the title out of thé true owner, 

* "The doctrine of constructive possession applies only in favour of a rightful 
owner, and must not, as a rule, be extended in favour of a wrong-doer whose 
possession must be confined to the land of which he is actually in occupation. 

A, general statement that the defendants or their tenants had taken 
possession of the lands as they reformed is insufficient for the disposal of the 
‘questiongof adverse possession 

The possessmn of the trespasser terminates in the eye ef law and the 


possession of the true owner revives, as soon as the land becomes incapable of 
. 6 
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Adverse Possession—(Contd ) 
use or occupation. Barada Prosad Roy EET v. Annoda 

















Mohan Roy .. 30 
Agent, duty of—Money entrusted to agent for pede purpose, see Kening 
suit for its ae 165 
Agreement between members of family as i o division ot earning as priest, iod f ji 
far enforceable; see Declaratory suit — ... 449 
of service—Validity—Suit in civil Cow maintainability or 
Pensions Act, Sec. 4 ae e . 360 
———to lease—Intended lessee taking possession, position of—Spcecific 
performance; see Estoppel ... ij dm 271 
to waive all rights of parties, if ealimeitla-- Fraud on the process 
of Court; see Sale, setting aside of Ga = 192 
to waive objection to sale—Court's sanction; see Sue setting 
aside of ^ 192 
‘Agricultural Purpose’ t of Property Act, Sec. 1 nti 
construction , see Reclamation lease : ssi 318 


Alienation by guardian de facto —Limitation Act, Sch. Hi, Arts. 44, 91, r42— 

Void or voidable—Suit for possession of immovable property by infants against 

purchasers—Sust brought not within three years of the attainment of 

majority nor of the execution of the deed of sale, tf within time—Period from 

which time begins to run—Limitation, period of, principle regulating. 

In order to determine whether a person is entitled to recover possession of the pro- 
perty covered by a conveyance executed by his natural or de facto guardian during his 
minority without cancellation of the instrument, it is essential to determine the true 
character of the transaction. If it is void and inoperative in its inception, it is not 
necessary for the plaintiff to seek the cancellation of the instrument. If, on the other 
hand, the transaction is merely voidable and is operative so long as it 1s not avoided, the 
plaintiff cannot recover possession till he has avoided the instrument 

If, therefore, the conveyance executed by the plaintiff's natural guardian is wholly 
inoperative because the consideration was fictitious, it is not necessary for him to have the 
sale set aside; that is, if the purchaser never acquired any title under the conveyance, 
the plaintiff is entitled to recover possession from him astrespasser If, on the other hand, 
there was consideration for the sale, although the conveyance was executed by the guar- 
dian of the plaintiff, 1n excess of his authority, the plaintiff may be entitled to have the 
instrument cancelled and to recover possession. 

Article 44 of Schedule II of the Limitation Act applies only to cases in which the 
plaintiff seeks to set aside a genuine transaction, and the plaintiff must sue within three 
years of the attainment of majority under that article. 

But the nature of the transaction may obviously be affected by statutory provisions 
on the subject. 

Article 44 of Schedule II of the Limitation Act is not limited in its application 
only to cases of alienations by statutory guardians of the property of their wards ; 
it is applicable to an alienation by a guardian de facto as well as that by a guardian de 
facto and de jure. Even i£ a narrow interpretation were adopted, Article gt of Schedule" 
II of the Limitation Act would be applicable to voidable transactions by a natural guardian 
of an infant , the only difference would be, that in the one case, time would run from the 
date of attainment of majority, whereas, in the other, it would run from the date when 
the facts entitling the plaintiff to have the instrument cancelled Sr set aside became known 
to him, and this distinction also would disappear if the facts of the case were guch as" 
to attract the operation of section 18 of the Act Sham Chanara Pafadar v. Gads- 


dhar Mandal . : . a 277 
6. 
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Alienation—(Contd.) 
— by widow, suit to set aside— Wife paying husband's debt during his 





lifetime—Husband’s liability—Burden of proof, see Hindu Law 441 
restraint against—Condition, breach of—Ejectment, suit for— 
Bengal Tenancy Act, Sec. 89 ; see Lease as 672 


Test to be applied when reversioners challenge an alienation made 
by the holder of a lımited interest; see Conversion to Mahomedanism, effect 


of oe m 575 
Alteratiohaformalt of the Gen grant, effect of—Grant of letters of adminis- 
tration , see Indian Succession, Act, Secs 3, 111, 187 i 58 


Amendment of plaint—Croil Procedure Code, Sec. 53—Conversion of Character of Suit. 

Plaintiffs brought a suit for rent as “ executors and trustees of the properties of an 
endowment.” They subsequently prayed for leave to amend the description of themselves 
to “de facto managers and persons interested in the endowment.” 

Held: The amendment did not change the character of the suit and was properly 
allowed. Dhanpat Singh Kulari v Jnarmul Tushimul .. - 289 
* Another person'—Contract Act, Sec 69—Rent, payment of—Co-sharers 

denying title of other co-sharers—Re-imbursement; see Contract Act, Secs. 

69, 70 648 
Appeal— Bengal Tenancy Act, Sec. 173, Sub-Sec. (3)— Representative in interest—Civil 

Procedure Code (Act V of 1908), Sec 47—Unrecorded co-sharer in tenancy. 

Whether an appeal lies against an order of the original Court under section 173, -sub- 
section (3) of the Bengal Tenancy Act, depends on the true nature of the question raised 
as also on the parties between whom it arises. 

An unrecorded co-sharer in a tenancy is not a representative in interest of the 
recorded tenant, against whom a decree for rent was obtained by the landlord, 
within the meaning of section 47 of the Code of Civil. Procedure. idea 7 

Prankrishna Seal wy i i 257 
by stranger, if permissible—Title, declaration of; see Chowkidari 
Chakran lands - 109 
—Central Provinces Land orsa Act, Secs. E (D), 1356 (G), 136 (H), r3 W— 

Sambalpur Civil Courts Act—Bengal, Agra and Assam Civil Courts Act (XII of 1887) 

— Order passed by the Deputy Commissioner in partition proceedings, appeal against, 

whether lies to the Commussioner or the District Fudge—Second appeal. 

The words “ Central Provinces Civil Courts Act 1885 " occurring in section 136 H (1) 
of the Central Provinces Land Revenue Act, must be construed to refer to the Bengal 
Civil Courts Act, as the latter is the law in force in the district of Sambalpur after the 
enactment of the Sambalpur Civil Courts Act (IV of 1906 B. C) 

Where, therefore, a decree or order is passed by the Deputy Commissioner 
under section 136 G. of the Central Provinces Land Revenue Act, an appeal lies 
to the District Judge and not to the Commissioner, and consequently no second * 
appeal lies to the High Court against an order passed on appeal by the 
Commissioner. Raghunath Singh v Abdhut Singh zi i 412 
— Cie Procedure Code (Act XIV of 1892), Secs. 102, 311, 312,-—-Application for set- 
fing aside of sale— Dismissal for non-appearance. 

An appeal lies against an order dismissing an application under section 
311 9f the Code of Civil Procedure (1882), for non-appearance of the judgment- 
debtor, even if the order be considered as made under section 102 of the said 
Code ` Braja Sunder Roy Chowdhury v. Mati Lal Mozumdar .. 153 
v, competency of—Order, nature of—Status of party; see Execution sale .. 535 
, Filing of—-CéDpy of decree, application for—Decree, signing of —Court, closing of— 
Exclusion of time ; see Limitation Act, Sec, 13 etr E 544 

6 
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Appeal—(Conid.) 
————Filing by vakil having no vakalatnama—Appeal, if filed; see Limita- 


tion Act, Sec. 12 vis bus 


544 


————Order appointing Receiver—Pinal D M order—Civil Procedure 


Code (Act V of 1908), O. 43, R. I, Clause (s). 
A final and not an interlocutory order appointing a Receiver is appealable 
under O 43, R. I, clause (s) of the Code of Civil Procedure Upendra Nath 
Nag Chowdhury v. Bhupendra Nath Nag Chowdhury 
, pendency of—Application to set aside exparte decree; if cam be 
entertained by original Court; see Exparte decree 
Appellate jurisdiction, elements of ; see Civil Procedure Code, Ses 109, ris 
— — Court, elements of ; see Privy Council 
~——— jurisdiction—Elements, see Privy Council 
Application to set aside exparte decree, if can be akêkah e by dena 
Court—Appeal, pendency of , see Exparte decree E 
Appointment of one of the mortgagees as administrator—Other morlgagen if 
can maintain suit—Suit, form of , see Debt, extinguishment of .. T 
Apportionment between raiyat and superior landlord—Increase of compensa- 
tion money—Reference at the instance of PURA DN if entitled 
to increase ; see Land Acquisition proceeding Je aoe 
P EID! compensation—Right of lessee to demand a duh lease 
—Acquisition of land for public purposes, effect of—Acquisition before 
expiry of lease—Lessee’s right to remove improvements , see Compensation, 
apportionment of m 5 T 
Appropriation—Money paid and valued: on Penal accoun uisi cda: 
if can be varied , see Revenue sale m 
Arbitration ou: of Court—Filing of award—Civil Procedure Code (Aci y 
of 1908), Sch. IT, Sec. 20—Arbitrator, duty of—Misconduct of arbitrator— 
Award based partly on private enquiries, if valid—Award, a final decision. 
In arbitration proceedings, both sides must be heard, and each in the pre- 
sence of the other However immaterial the arbitrator may deem a point, he 
should be very careful not to examine a party or a witness upon it except in 
the presence of the opponent If he errs in this respect, he exposes himself to, 
the gravest censure and the smallest irregularity 1s often fatal to the award 
Where the award recites on the face of it that the arbitrator held, partly on 
evidence taken before him, and partly on private enquiry, that the will executed 
by a certain person was genuine. 
Held, that it was not competent for him to do so and the award was vitiated. 
An arbitrator must be careful to see that his award is a final decision on 
all matters requiring his determination. The obligation so to decide depends 
upon the question whether the submission requires that all or only some of the 
matters in dispute are to be determined by him, The position is different 
where the arbitrator is empowered to make one or more awards at his discretion 
Where the award leaves undecided one of the cardinal points in controversy, 
the award is Re ge and cannot be sustained. Ganesh Narayan Singh 
7. Malida Koer .. e Ji Se 
Arbitrator, duty of; see Arbitration, out of Court AS — 
Area notcovered by license—Cultivation of ganja; see BengalF Excise Act, Sec. 54 . 
Arrangement between decree-holder and a pap debtor, if nng on 
auction-purchaser, see Execution sale 
Arrears of rent, Shit for — Party — Sub- division E hodinghy sale da 
portion , see Suit for arrears of rent et a 





262 


525 


2 399 
399 
217 
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Assam Regulation — Fine by Laskar — High Court's Parisian; see 
Garo Hill e * I 444 
Assignment of mortgage debt e to saki nak after ai naak 
Mortgagor having no notice of transfer — Payment, if good aguen 





transferee ; see Mortgage debt, assignment of i et 641 
n, Of mortgage VEU RENT. how tested; see Mortgage debt, 
assignment of «= ses 641 


i Attachment before sabuk Procedure Code (Act XIV of 1882), Sec. 488 
— Suit, dig missa! of — Reversal on appeal, effect of — Court's inherent power — Civil 
Procedure Code (Act V of 1903), O. ar, R. 58 — Sale without attachment, order 
for — Validity — Objection as to legality of proceedings E 
It is obligatory upon the Court to withdraw an attachment before judgment upon the 

dismissal of the suit. The reversal of the judgment of dismissal on appeal does. not 
dperate to revive an attachment which has been cancelled under section 488 of the Code 
of Civil Procedure Hence a decree-holder is not entatled to Balag the properties to sale: 
without a fresh attachment thereof. 

If a Court is invited by a decree-holder to sell sistere which has not, asa matter of 
fact, been duly attached, aid the Court is apprised of that circumstance by a person 
claiming to be interested therein, the Court has inherent power to investigate the matter. 

"When a sale of immovable property has actually taken place, and its validity 
is impeached on the ground that it was not attached, the absence of attachment 
does not, by itself, vitiate the sale. But the position is different when objection 
is taken to the lezality of the procesüinzs before the sale has taken place The 
duty of the Court, under such circumstances, is to ensure compliance with the 
provisions of the Code when there is still ample time left for necessary action. - 


Sasirama Kumari» Meherban Khan e “i 243 








Auction-purchaser, if can appeal; see Execution sale e. s 535 
——--, if representative in interest of decree-holder ; see Execu- 
tion sale et 535 


—— -,right of —Sale, legality of — Auction-purchaser, if 
representative in interest of decree-holder — Arrangement between decree- 

holder and judgment-debtor, if binding on auction-purchaser, see Execution 

sale. 535 
Axnction' sale — Fraud — Decree-holder offering bids through benamidar. 

The conduct of a decree-holder in offering bids through a benamidar consi- 
derably in excess of the value which he deliberately states in tbe sale proclamation 
is calculated to mislead and is consequently fraudulent. Nanda Kumar Saha 

v. Gobinda Mohan Das - oa 312 
—, setting aside of —Civil Procedure Code (Act XI y of 1882), Secs. 244, 

, 218, 311—Nolice under Sec. 249, service of, object of —Objection not raised in first 

” Court-— Limitation Act (XV of 1877), Sch. II, Arts 11, 178. 

Where an auction-sale was impeached on the ground that the attachment was not 
properly levied and the sale proclamation had not been served : 

Held, that an application to set aside a sale on the ground that a notice under section 
248° of the Code of Civil Procedure (1832) had not been served, could not be made under 
section 311 of the said Code, when the validity of the sale was not attacked on the ground 
that there was irregularity in the publication or conduct of the sale As the question of 
the validity of the sale was a matter relating to the execution of the decree and arose be- 
tween the parties to the suit, the appropriaté procedure was not by way of suit fo be 
bróught wéthin one year from the date of the sale, but by way of application to be made 
under section 244 anti sch application might be made within three fears from the date of 
sale under Article 178, of the Secontl Schedule to the Limitation Act, ro 
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Auction-sale—(Contd.) : 

The object of the service of notice under section 248 of the Code of Civil Procedure la 
not merely to give the judgment-debtor an opportunity to show cause why the decree 
should not be executed, but also to give an opportunity to satisfy it before execution 
issues. . 

Where the omission to take any objection as to the non-service of notice -° .. - 
under section 248 of the Code of Civil Procedure (1883) has not prejudiced the 
auction-purchaser, the appellate Court is justified in entertaining the ree d 

Lakshmi Charan Sen v.Sris Chandra Ray — ." " 162 
—— —— Civil Procedure Cole (Act V of 1908), O. 2r, LR. 89— 

Money deposited not in tune througa Court's action —'* Actus curia n2minem gravd- 

bit” —Second apseal—Dscres-holder auction-purchiser—Civil Procedure Code (V of 

19938), Sec. 47——Revision petition treated as msmoraxvdum of appeal, 

Judgment-debtor made an application under Rule 8) of Order 21 of the Code of Civil? 
Procedure to have the execution sale, in which the decree-holder was the purchaser, set 
aside, on the thirtieth day from the date of sale Their agent was present in Court with 
money and was ready to deposit it; for that purpose a challan was duly filled up and 
placed in the hands of the proper officer for signature of the presiding oficer; and he was 
informed later on in the day, that as the presiding oficer had left the Court, his signature 
could not be obtained on that day. The result was that the challan was signed ou the 
following day, and money received on the authority thereof by the treasury oficer . 

Held: That the sale should be set aside. 

A mere presentation of an application without deposit of money within 30 days under 
Rule 92 of Order 21 of the Code of Civil Procedure is not sufficient compliance with the 
law. Whena party litigant has found it impossible to comply with the requirements of 
the statute, not because of his own fault, but by reason of the action or inaction of 
the Court, the principle applicable to such a contingency is expressed by the maxim 
“Actus curias neminem gravabit" ( An act of Court prejudices no man): ++- =- 

As the order is passed under R. 92 of the Code of Civil Procedure in proceedings 
between the decree-holder and the judgment- debtor, a second appeal lies under section 47 
of the said Code. 

The true nature of an order under Rule 89 of Order 21 of the Code of Civil Proce- 
dure must be examined and the character of the parties affected thereby ascertained before 
it can be determined whether the order does or does not fall within the scope of Section 47. 

An application for revision presented to Court within the time allowed 
for the presentation of an appeal may be treated as a memorandum of appeal. 





Mahomed Akbar Zaman Khan v. Sukhdeo Pande -© 467 
Award, if valid — Cardinal point in FORO undecided; see Arbitration 
out of Court a E z ex e T 399 


Bail orders, issue of—Procedure; see Bail, order for — ... 
order for—Stay af Proceedings: order for, commun.crtion of, efect of. 
When a Rule is issued by the High Court and the proceedings stayed and a fortiori 
when there isan order for bail, the Magistrate on receiving rehable information thereof, 
Should stay their hands then and there. 
All bail orders should be issued on the very day on which they are 
pronounced by the Judges sitting on the Bench, irrespective of the written order ° 
on the record. Lal Mohan Mandal v. Kali Kishbre Bhuymal zm 329 
Bengal Embankment Act, Secs. 6,76 (5), 8o—Unauthorised interference with 
embankment in prohibited tract—Existing embankment, meaning of —Notification, 


prohibitory, publRation of—Addition to existing embankment, «without: permission, 
if legal, T 


see $29 





. 
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Bengal Embankment Act—(Conid.) 


No addition can be made to an existing embankment within the limits of the tract 
included in the notice under section 6 of the Bengal Embankment Act, without the per- 
mission of the Collector. 

The words “existing embankments” in clause (a) of section 76 of the Act mean em- 
bankments existing-at the time that the addition is made, and the words “existing em- 

"bankments" in clause (b) of the same section have the same interpretation. 

The Kull Bengh case in Ajodhya Nath Kaila v  Rajkrishto Bhar 
overrules the fase of Goberdhan Sinha v. The Queen Empress (2), as far as the 
interpretations of the words “existing embankments” in both the clauses (a) and 
(b) are concerned. Ramanath Pandit ».King-Emperor .. 333 
Bengal Excise Act, Secs 54— Cultivation of Ganja—Area not covered by license. 

. The license mentioned in section 54 of the Excise Act is a license to a 
person, and nota license for a specific area. Aroj Ali Mandal v. The 
King Emperor EE ss EP m 217 
Bengal Motor-Car and Cycle Act, By law No. 4, Rule 20—Motor car, 
driving of, rashly and negligently and at an excessive speed, so as to endanger human 
life and property—Owner of motor car, liability of, for rash driving, Cc., when he is 
not himself present in the car— Chauffeur, liability and conviction of, 1f absolves owner 

—Allowing car to be driven at excessive speed, 1f an offence—HMaster, liability of, for 

acts of servants, how far extends. 

Rule 20 of Act III of 1903 (B C ) does not impute any personal responsibility to any 
one but makes it an offence fora motor car to be driven recklessly or negligently or at 
an excessive speed so as to endanger human life and property ; when the owner appears 
on a summons issued under that rule, it is no defence that he was not driving himself if 
the responsibility for such driving is by law imputed to the owner by the rule which 
governs the person who is amenable to the law. 

If the owner of the car permits it to be used and if it is so driven or used by any 
one whom the owner permits to use it as to contravene Rule 20, the ewner is liable to 
conviction, 

Rule 20 makes the owner liable for the acts of his servant in using the motar car and 
Rule 4 defines the extent of that responsibility. 

It is mot in every case of improper user by the servant, that. the master is liable 
When a servant is improperly using the car for his own purposes, and not by the permis- 
sion, express or implied, of the owner, the owner is not liable, 

A “general injunction to the chauffeur or servant never to drive the car beyond the 
regulation speed is not, however, sufficient to get rid of the owner’s responsibility. 

Want of knowledge that acar is being driven recklessly or withourt due care 
and caution cannot be pleaded by the owner who is in the car at the time and 
tht fact that he is unable «o estimate the precise speed of the car is irrelevant. 


Edward Thornton v King-Emperor ... . " 335 
Bengal Municipal Aot, Sec 6, cl (1)—Owner—Entitled to receive rent ; 

see Election ens 2 5 m + en 471 
MÀ M, Sec. 15— Income below taxable minimum—Submis- 

sion to levy of tax Statutory qualification ; see Election i ae 471 
Sec. 15, cl. (1)—Municipal rates, payment of— 

Person legally liable to pay-*-Owner or occupier ; see Election ... & 471 
Bengal Regulation Vif of 1822, Sec. 6—Forfeiture—Joint Hindu F eni 

* Act XXI of 1850; see Conversion to Mahomedanism, effect of . 575 


Bengal 'Tenarcy* Act, Sec. 5, sub-sec 5, Sec 45 at Sec 116— 
Proprietor’s privgte land—Occupancy rights—Notice to quit —Presumption as 
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Bengal Tenancy Aot—(Con/d ) 

to tenant’s status—Case dealt with at the trial on admission of fact —Appeal 

Court going behind such an admission 

The plaintiffs brought the suit to recover possession of two areas of land, one large and 

"the other small. Asto the larger area the defendant pleaded that he had acquired 
occupancy rights in it. He, however, admitted at the trial that the smaller area was the 
proprietors’ private land, and the case in respect thereof proceeded and was dealt with by 
the Subordinate Judge on that admission: 

Held, affirming the High Court that the larger area was not the proBrietors' private 
land, and that occupancy rights had been acquired therein. 

Held, also, reversing the High Court that the learned Judges of that Court erred in 
going behind the defendant's admission and re-opening the question whether the smaller 
area was the private land of the proprietors; that the Subordinate Judge was right in 
holding that the smaller area was the  proprietor's private land within the meaning of sec- 
tion 116 of the Bengal Tenancy Act, that therefore, under that section no occupancy rights 
could be acquired therein, and that section 45 of the Bengal Tenancy Act, requiring 
notice to quit, had no application to the case. 

Held, further, that the presumption laid down in section 5, sub-section 
5, of the Bengal Tenancy Act applies to a case, where there is no finding of fact 
to exclude that presumption under the terms of the clause. Damodar 





Narayan Chowdhurisv. Dalgliesh .. ar} 512 
Sec. 5, sub-sec. s—Présumption, where applies ; see 

Bengal Tenancy Act, Secs 5, sub-sec 5, 45,116 ... ns 512 
, Secs. 12, 17, 88—Purchaser of portion of the holding 

— Subdivision, if binding on landlord , see Suit for arrears of rent p 267 


———, Secs r3, 17, 167—Ejectment, suit for, after notice served 
on the under-tenure-holders—Notice, legality of—Extinction of right of under- 
tenure-holders—Annulment of unter-tenures, if proper—Absence of some of the ten- 
ants in the suit for rent, if affects the rent decree obtained by landlord—Payment of 
landlord's fees, effect of. 

A landlord is not bound to join persons who are mere benamidars and have no 
beneficial interest in the tenure as parties defendants ina suit for rent, and the true 
character of the decree obtained by him cannot be affected by their absenge from the 
sult. 

Upon a sale in execution of a permanent tenure under a decree other than a decree 
for arrears of rent due in respect thereof, the transfer in favour of the purchaser is com- 
pleted upon payment of the fee irrespective of its acceptance by the landlord. — * 

As soon as the title of the purchaser has been perfected, the landlord is bound to 
look to the transferee for payment of rent which has accrued due since that date. 

Under the law as it stood before the Bengal Tenancy Act was passed, the landlord 
was entitled to look to his recorded tenant for all rent until the name of the transferee 
had been recorded in his books. 

Section 13 of the Bengal Tenancy Act applies to transfers of all permanent tenures, 
and it is immaterial whether the name of the tenant at the time of the sale has or has pot 
been previously recorded in the books of the landlord. g 

The unrecorded transferee of a transferable tenure is in no sense a trespasses but is 
a tenant, though his name is not on the books of the landlord, who is entitled to recog- 
nition at the hands of the landlord. e 
. Ifthe landlord, in spite of notice that the tenure has passed into the bando of a 

transferee who has degpsited the fee, chooses to bring a suit for regt against th® recorded 

tenant, he does so at his own risk and has no reaspnable ground for complaint if it 
ultimately turns out that the suit has not been properly constituted gnd the decree made 
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Bengal Tenancy Act—(Con:d.) 
therein cannot operate as a decree for rent When a landlord finds that the name of one 
person is borne on his books as that of the tenant but the fee has been paid and notice 
‘served at the instance of a purchaser of the tenure as the property of a person whose 
name has not been registered, there is no reason why he should not join the transferee 
as a party defendant to a suit for rent so as to avoid possible future dispute as to the 
frame of the suit and the effect of the decree. 

If pergons who are intérested in the tenure at the date of the institution of the suit 
for rent are fiot joined as parties defendants, the decree can operate only as a decree 
for money. - 

The mere circumstance that the notice to annul incumbrances is signed by a Deputy 

- Collector will not invalidate it, if he purports to act on behalf of the Collector. 

A notice under section 167 of the Bengal Tenancy Act will not be regarded 

* as a valid and legal notice if it is shewn that the Deputy Collector acted in 
excess of the powers conferred on him and not otherwise. Giris Chandra 








Guhav Khagendra Nath Chatterjee 61t 
, Secs 21, 178, 182, — Homestead land not E held as pärt 

of a raiyati old Occupancy right, see Homestead land — ... : ass 
S — — Sec 22, Sub-sec E pA of PA A AN Bi ! 

see Ejectment... 568 
, Sec so Presitiption as to ` fixity of rent—Object , ; 

for possession of holding š 415 
, Sec. so Presumption ‘here apples eate by tenant 


of non-transferable holding į see Ejectment,suitfor . 418 
, Sec 6o—Applicability— Proprietor- Contractual 
obligation ; see Rent, soit for 

, Sec, 60— Restriction fuipósed on Sec "78 by Sec, 
81 of Land Registration Act—Incorporation by implication , see Rent, suit for ` 693 

——— , Sec' 85—Subletting—Lease without landlord's con- 

sent for 5 years AA put in pose da S by landlord, see ` ` 
Possession, suit for 











693 








EEEE „Sec, 85, Sub-secs. 6), (2)—Sub- letting by raiyat—Res. ki 
TT trigtions; see Ejectment 649 

—— , Sec. 85, Sub-sec. 2 (ay Under: -raiyat holding over, if i 4 
can be forcibly ejected ; ; see Ejectment 656 


, Sec: 89, 145—Lessee’s Grtaferan if can avail itg 
*self of the provisions ot Act—Lessee submitting to decree for ejectment, see 








Lease > 672 
, Sec. gs; if controls Civil Procedure Code, O 40, R- 1; 
v see Receiver, sppointaent of T 487 
—— Se. 116—Zerait lánd-- Ifa dixic odd over— 
Land, character ot-cReieradey: see Ejectment dcs ; 568 
——— , Secs. 155, 173—Notice—Lease for reclamation of 
" waste land, see Ejectment m ea - 300 





————— ——, Sec. 17 t—Suit for recovery of money paid to save a superior 
* tenure from sale—Under-tenure-holder, right of, who deposits decretal amount, 
when he himself was in*arrears—Charge, enforcement of—Suit, if maintainable— 
Defence, equitable, if may be successfully taken 
Ag under-tenure-holder who has saved a superior tenure from sale in execution of a 
decree for arrears ef rent by a deposit under section 171 of the Bengal Tenancy Actis 


compete to maintain an actien for the recovery of the sum deposited by enforcing the 
. @ 
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Bengal Tenancy Act—(Contd.) 
charge created in his favour by that section, even when the impending sale was likely to be 
brought about, partially, at any rate, by reason of his own default 
Tosuch a claim for money, the defendant is entitled to interpose an equitable 
defence. . 
If part of the sum deposited by the plaintiff to avert the sale was payable by 
him to the superior landlord, he is not entitled to recover that sum from 
the defendant. Hemanta Kumar Ghosev Rajendra Bala Dasi e.. 454 
, Sec 173, Sub-sec (3)—Unrecorded co-shaser irten- 
ancy—Representative in interest—Civil Procedure Code (1908), Sec. 47; see 
Appeal «d e ! EN 257 
, Secs. 188.30 and 7 (1)—Suit for enhancement of reni— 
Foint landlords—Plaintifs. 
The Bengal Tenancy Act prohibits one or some of two or more joint landlords 
from suing to enhance the rent unless both or all of the fractional landlords join 
in the suit as co-plaintiffs, Rai Jatindra Nath Chowdhuriv. Prasanna 
Kumar Bannerjee . ste 7t As 51 
Boquost in favour of person to be ici ascertained 
A bequest in favour of a person to be married by the testator's son and 
who was in existence at the time of the testator's death, is valid. Mafar 





Chandra Kundu v. Ratnamala Debi .. Y ss 85 
Bhuiya—Family custom—Regulation XI of 1793; see Primogeniture _ E 305 
Book of account, entries in —Proof, necessary, see Evidence Act, Sec. 34 . 139 


Burden of proof—Alienation, suit to set aside—Husband's debt—Payment 
by wife during husband's life-time—Alienation by widow-—Husband's liabi- 

















lity, see Hindu Law she ar et te 441 
Non-service of Bumdhons- Application to set aside exparte 
decree; see Exparte decree ... eI 221 
SERRE for recovery of perdon of Scheduled property ser 
Murshidabad Act, Sec 4... ^ 625 
—— Testamentary E aid jötëriperänce of tes- 
tator, see Will ... e 7a 
— Trust duties—Möney entrusted to apen for pede pur- °. 
pose—Accounting on equitable ground; see Account, suit for ... DS 165 
Bausti land—Private common drain of landlord—Dıscharge of drainage, sec 
Municipal Act, Secs 298, 299, 574 d e 329 
“By right of inheritance,” effect of Immediately following those 
making a bequest, see Will í Je 434 


Calcutta Municipal Aot, (7399), Secs, 3 URS, iis Private strect—Pathway made 
by joint owners, 

A pathway made by the owners of bailing bearing different assessment 
numbers, on their land, to secure access to or for the convenient use of such 
buildings, is not a private street. Harimati Dasi v. Corporation of 

Calcutta .. " e 219 
— y (899 B. C), Sec Sot à 299, She Prieale drain belonging 
to landlord —Drain set apart by Municipality for discharge of drainage—Tenant 


or owner, proceedings to be taken against—Busti land —Prgsumption " 
There can be no presumption as to the statutory powers of the Corporation, beyond | 
what the law gives them. bd 


The private common drain of a landlord cannot be presumed to*be place lawfully 
set apart for the discharge of drainage. IN 
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Calcutta Municipal Act—(Contd ) 

A place lawfully set apart for the use of the public by the Corporation must be a 
place over which the Corporation have acquired, by some procedure under the statute 
a right to make use of private property as a public drain. 

In the absence of anything to shew that the Corporation have obtained any 
powers to set apart such a place for the discharge of drainage, it must be 
regarded as the private property of the landlord and a mere tenant cannot be 
ealled upon to alter his connecting drain to suit the convenience of the Corpora- 
tion, and hf ganiot be fined for' neglecting to doso Gobinda Chandra 

Addy» The Corporation of Calcutta . e. 327 

— —— , 1899, Secs. 321, 322, Prout = Latrine taw—Shops with 
dwelling-house, one holding—Scale of fee 
When a shop-keeper lives elsewhere and pays latrine-tax for his house, he shall 
* not be made to pay for his shop, unless the shop contains a privy or cess pool 
When the shops together with the dwelling-house are all included in one holding, 
the fees are to be levied with reference to the annual value of the holding inclusive of 
the shops and not with reference to dwelling-house only. 
If the Commissioners at a meeting did not fix any scale for the levy of 
latrine fees, the assessment and levy of latrine tax is ultra vires. The 
scale is to be fixed at a meeting. The scale is not to exceed the limits imposed 
by the second and third paragraphs of section 321 of the Calcutta Municipal 
Act Bechu Eam v. Chairman of Chatra Municipality .. e 674 
2 1899, Sec 341—Projection, an 1nlegral part, if fixture— 

















Suit, maintainability, 

A projection which is an integral part of a house, is not.a fixture attached to a 
building and does not come within section 341 of the Calcutta Municipal Act. 

A suit against the Municipal Corporation to restrain the latter from . 
proceeding under a notice given under section 341 of the Municipal Act, 
is maintainable. Baroda Prosad Roy Chowdhury v The Corporation 








of Calcutta s 611 
Cancellation of instrument, if EN Conveyance by defacto rere 
Consideration for sale; see Alienation by guardian defacto T s 277 
of insitumeht—Littaton Act (1877) Sch II, Arts. 44, 91,— 
Distinction, see Alienation by guardian defac/o — ... sis e 277 
Cause, when pending’; see Receiver, appointment of ... 487 


“Central Proviuces Civil Courts Act, 1885 nm Construction—Cen- 
tral Provinces Law Revenue Act, Sec 135 H (1)—Bengal Civil Courts 


Act—Sambalpur Civil Courts Act; see Appeal awi 412 
Cess, liability for—Mine- eite O he and occupier; see Cess Act, Secs. 6 

72, &c. soe e ; - 124 
"Deszes, increased, to be payable by ha Road and public workë cesses 

as levied at present'—Revaluation , see Covenant .. m 212 


Cess Act (B. C), Secs 6, 72, 76, 80 and 67, and Schedule E.— Proprietor 
of land—Coal mines—Royalty—Cess on royalty—Annual net profits—Liability to pay 
‘cess—Policy of the Cess Act. 

The return required under section 72 of the Cess Act is not with regard to the mine- 
owner's profits, but has reference to the general net pofits of the property ; the royalty 
receivable by the owner of “the property is part of the ‘annual net profits’ of the mine 
within the meaning of thdse words in sections 6 and 72 of the Act. 

In section 81 of the Act the word ‘owner’ is used in the sense of proprietor, 
but the liability. fos the ‘cess’ lies on both ‘occupier’ and ‘ower’ in the case 
o mines &c., as in the case of dand it lies on holders of estates or tenures or 


. 
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Coss Aoct—(Contd ) f eS pr 

raiyats, the policy of the Act being that all persons who benefit by the 
maintenance and construction of ‘ roads and other means of communication’ or 
‘works of public utility’ out of the cesses, should bear the liability of paying the 
same. Maharaja Manindra Chandra Nandi v The Secretary of 


State for India in Council .. svat ' 124 
Chakran land—Raiyati interest, if can be aoanired— Resumption and transfer "UE 
to Zemindar , see Estoppel TT 271 


Changing Character of suit—Suit originally brodzii as executor ad trust 

Prayer to sue as defacto manager and person interested in endowment— 

Civil Procedure Code, See 53 , see Amendment of plaint ....0 ... . 289 
Charge, amendment of—Penal Code, Secs. 409, 420 . 

On a commitment of the accused made to a Court of Sessions on a particular charge 
the Sessions Judge has power to amend the charge to a different charge arising out of e 
the facts, and he may direct that that charge be put before the Jury ata separate trial 
if he is of opinion that the charge originally framed and on which the commitment was 
made, was not maintainable. But if he takes the charge as committed to him, and does 
not amend it and then throws out the charge as committed he has no jurisdiction to leave 
it to some subsequent proceeding and to try the accused on any charge other than the 
one on which the commitment was made. 

It 13 not fair to the accused to b» arraigned on a charge which a Sessions Judge 
has already held to be untenable with a view to amendment WE made in that chargé 


subseguentiy . p 
In such circumstances it is necessary to hold a fresh inquiry and a fresh com- ' 


mitment under the other and fresh chargé or i Lal Bəhari LE v. 





The King-Emperor ; : aa 

, extinguishment of—Presumption ; see lispendens , e I13 
Charges Trial on which there was no commitment— Procedure, proper, what 

is ; see charge, amendment of A m 33r 
Chauffeur, hability and conviction of, if absolves owner, see Bengal Motor 

Car and Cycle Act, Bye-Law No 4, Rule 20 sak 335 


Chaukidari Chakran lands—Declaration of title—No appeal is y ‘alleged co- -areena 
Appeal by stranger—Questioning decision on appeal—Chaukidari Chakran—Resumed 
lands—If part of parent estate—Separate estate—Occupancy tights, acquisition of— 
Service tenures. i 
Plaintiff was the proprietor of 8 annas ofa mehal of which defendant No I wasa 
pharidar or service tenure-holder and defendants ro and 11 were the co-proprietors of the 
Gther 8 annas. By subsequent transaction the plaintiff became the proprietor of the entire 
16 annas He brought a sutt against all the defendants and his title to the entire 16 
annas was declared by the Court of first instance, Defendants 10 and 11 did not appeal 
Held - It was not open to defendant No. 1 to question the title of the plaintiff in 
appeal 
Chaukidari chakran lands, after resumption, form a separate estate for a particular 
purpose only. It cannot be said that they did not form part of the estate before resump- 
tion and re-settlement by the Collector, nor that after resumption they are entirely" 
‘detached’ from the parent estate i 
A right of occupiacy miy b» acquiràl by a tenant in chaukidari chakran 
lands Eakhaldas Mukerjes v. Madhab Chander Singha e. I0g 
AResumption—Settlemertt —Za:mindar and Putnidar—Parent 
estate —Separation —Limitation—Registration in semindar’s sherista—Salg under ` 
Reg VIII of 181$ —Void or voidable—Share of profits. è 
The resunption of chauadari chakran lands by Govetnment and ee subsequent 
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The Cess Act—(Contd.) 
transfer to the landlord do not separate them from the parent estate so as to createa new 
title in the proprietor 

A sutt by the putnidars for land so resumed and resettled with the proprietor is 
governed by Art 142 or 144, Sch, II of the Limitation Act, 

If the plantiffs can prove their title as putnidars, itis no bar to their bringing such 
a suit that they are not registered in the zemindar's skerista as such 

A salg under Reg VIII of 1819 at which the defaulting putuidar purchases the putni 
benam is no? void but voidable ; and sf it is not avoided, the right to the property 
remains in the actual purchasers. 

On settlement of the lands with the putnidar, the landlord is entitled not 
only to the amount a3323sed by the Collector under section 49 of the Chaukidari 
Act as payable by him to the chaukidari fund, but also to a fair proportion of the 
“profits accruing to the estate by virtue of the resumption and resettlement. 
He is also entitled to be recouped for any additional expenses arising out of the 
transfer of the lands or the obligation to pay the sum assessed to the chaukidari 
fund Harex Chand Babu v. Charu Chandra Sinha z 102 


Chota Nagpur Tenancy Act, Secs 63, 7r and 139—Specific Relief Act, Sec 9— 
Suit to recover possession of lands, whether barred under Sec 139 of the Act—Civil Court, 
jurisdiction of—''Suits" and “applications” distinction of, in the Act—Chota Nagpur 
Landlord and Tenant Procedure Act (1 of 1879, B. C), Sec. 37 (b)—Rent Recovery Act 
(X of 1859), Sec 23, Cl. (b) 

A suit under section 9 of the Specific Relief Act, to recover possession of lands from 
which the tenant has been unlawfully ejected by the landlord, is not barred by the 
provisions of section 139 of the Chota Nagpur Tenancy Act, inasmuch as the latter is a 
bar only in respect of applications and not of sits 

Per Woodroffe ] —Civil Court has the jurisdiction to try such a suit, as it is compe- 
tent for a party, under the general law contained in the Specific Relief Act, to take 
the benefit of its provisions and to bung a suit thereunder, unless there is some 
special law which deprives him of the benefit of the general provisions of the Specific 
Relief Act 

Per Carnduff J—The words “suits” and "applications" in the Chota Nagpur Tenancy 
Act are not interchangeable terms 

Where the words of an Act, as enacted, are clear, the Legislature only, and 
not the Courts, can correct any mistake involved in their use Khetra 


Nath Ghatak v. Piru Bamri .. 250 
Civil’ Court, Jurisdiction of—Suit ee to pension conferred ig British 
Government, maintainability , see Pensions Act, Sec 4 te 360 


Civil Procedure Code, (1882) Sec. 13—Matters directly and Apak ag in 
issue—Concurrent Jurisdiction — Relationship—Letters of administration, 
proceeding for—Tifle suit , see Res judicata et en T 547 
; , Sec. 47—Proceedings between decree-holder and 
judgment-debtor—Civil Procedure Code, O. 21, R TINO appeal, see 
Auction-sale, setting aside of be . 467 














, Sec, 50 —Ground of exemption Inconsistent groune, 

if can be taken, see Limitation Act, Secs. 19, 20 . 139 
See. 53— Character of suit, A EN E A. in 

^ description of plaintiff —Suit for rent by executors and trustees—Prayer to 

sue & de facto manager and person interested in endowmeng ; see Amend- 

ment of plaint” £2 KA a n a ‘ aĝo 


4 
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Civil Procedure Code-—(Con:d.) 

, Sec. 110— Leave to appeal—Decisions Concurrent — 

Reasons for decisions divergent—Substantial question of law ; see Possession, 

suit for " è AG eee a S 501 

, Sec. r10—Subject-matter of suit—Foreclosure suit— — . 

Value—Principal sum secured less than Rs. r,ooo—Leave to appeal; see 

Privy Council and dis se is "T 505 

, Sec. 244— Question as to validity of sale—Limitatign 

Act (1877), Sch. II, Art 178; see Auction-sale, setting aside of ... 9 162 
————————-, Sec. 3!!—Material irregularity —Under-statement 

of value of property—Sale proclamation—Misleading ME 

















of price ; see Sale, setting aside of - 192 
, Sec. 311— Notice under Sec. 248, service ot question 
as to, if can be raised; see Auction-sale, setting aside of a 162" 
, Sec. 488—Suit, dismissal of—Reversal on apial, 
effect of; see Attachment before judgment Fis 243 


———, (1908), Sec. 47—Representative in interest—Un- 
recorded co-sharer in tenancy—Bengal Tenancy Act, Sec. 173, Sub-sec (3); 




















see Appeal ET si go - a s 257 
—— — — —-, Sec. 109, Cl (a)—‘ Final order '—Order that allega- 
tions disclose no cause of action; see Privy Council .. C88 
; Sec. 109, Cl (a) —' Order pissed on "E '"—Order 
of High Court in exercise of its revisional jurisdiction; see Privy Council ... 688 
— m, Sec. 109, Cl. (c)—Applicability ; see Privy Council ... 681 
, Sec. 109, Cl. (c)—Discretion how exercised; see 
Privy Council... See ie Ki 3 € 68t 
poems — ——, Sec 109, Cl. (c), if restricted to ‘final orders’; see 
Privy Council  .. T E m yas T 681 





, Secs. 109, Cls. (a) (c) and O. 41, R. 5—Order re- 
fusing stay of execution—'' Final order "—' Order passed on appeal"; see 
Privy Council » ee 681 


» Secs, 109, I15—High Courts Act (24 and 25 Vict, C. 
104), Sec 15—Order ‘passed on appeal'—Appellate jurisdiction, elemamis of— 


‘ Final order '—Discovery, order for—Order as to scope af enquiry before Land Acquisi- 
tion $udge—Interlocutory order. 


An order, passed by the High Court in the exercise of its revisional jurisdiction 
under section 115 of the Code of Civil Procedure of 1908 or its power of superintendence 


under section 15 of the High Courts Act of 1861, is an order made or passed on appeal 
within the meaning of section 39 of the Letters Patent. 
Cases on the subject discussed i 





To constitute appellate jurisdiction, there must exist the relation of superior and 


inferior Court, and the power, on the part of the former, to review decisions of 
the latter. 


The term ‘ final order’ denotes an order which finally decides any matter directly atissue 
in the case in respect of the rights of the parties. If the order decides an issue which, goes 
to the foundation of the suit, and, therefore, 1s an ordergvhich can never, while the deci- 
sion stands, be questioned again in the suit, it is ‘final’ within the meaning of. section 
109 of the Code of Civil Procedure of 1908, notwithstanding that there may be subordinate 
enquiries to be made If an order decides a question the solution of which caneet, what- 


ever view may be taken of it, terminate the proceeding. before thé Court, ıt cannot be 
called a “final order.’ $ 
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Civil Procedure Code—(Conid.) 

Whether a particular order 1s a Anal order’ for the purpose of the grant of leave to 
appeal to His Majesty in Council, depends upon its nature and contents and its relation 
to the proceedings in which it has been made. 

An order of the High Court, in so far as it decides that certain pórtloris of the award 
of the Land Acquistion Collector are not embraced within the scope of the investigation 
by the Special Judge, is not a ‘final order’ for the purpose of an appeal to His Massy 
in Council. 

An idtelocutofy order is generally one which does not Mispass of the 
suit or proceeding but reserves some further question or direction for future 
determination. Secretary of state for India in Council v. British 
India Steam Mavigtion Company M 9o 

s Sec. 141 and O. o, R. 9.—Successive application for 
execution—Dismissal "for default of previous application; see Decree, 





























execution of ‘ ses ET vs Ver fe Boe m 532 
Sec. 148—Order for enlargement of time, nature 
of—Plaint with deficit Court-fee , see Deficit Court-fee "AE. s 98 
Sec. Bas were of Ste secant enforcement 
of ; see Stay of execution e et 365 
, Sec. ,149— Order to pay deficit Cad: e effect 
of ; see Deficit Court-fee ie 78 
O. ? R 17—Substituted se service, sihan justified, s see 
Exparte decree — ... 221 
a —À— M ——— OQ. 9 R 13, Application to pe aside adita deers 
—Non-service of summons, Burden of proof; see Exparte decree 221 
nies — — —O. 21, R 57—'Default'—Failure to do what one 
is legally bound to do, see Civil Procedure Code, O. 21, Rr 57, €6 s 621 
da iones O. 21, Rr. 57, 66 —' Default'—Not applying for service — 








Order of dismissal, keeping alive attachment, effect of. 

The word ‘default’ in Order et, Rule 57 of the Code of Civil Procedure is not con. 
fined to default in appearance, in the payment of process fee or in production of docu- 
ments. It means failure to do what one is legally bound to do. 

If, owing to dccree-holder’s not applying under Order 21, Rule 66 of the Code of Civil 
Procedufe, for service of notice, the application for execution of decree was dismissed , 

Held, it was dismissed for,decree-holder's default. The effect of such 
dismissal was the cessation of attachment notwithstanding the Court's order 
that ethe properties would remain under attachment, Namuna Bibi v. 

Roshan Mia: m zs 621 
ee, a1, R 58 , see à Attachment before júdginént ave 243 
— OO, 21, R. 66—Decree-holder not applying for ser- 

vice of notice—Default—Dismissal of execution petition, effect of, see 

Civil Procedure Gode, O. 21, Rr. 57,66 . . 621 
—— O. 21, R. 89 Money deposited not in time RERA 

Court's action “Actus Curia neminem gravabtt," see Auction sale, setting 

















aside of , x m see ; - ; 467 

— Order, when within section 47 of 
the Code of Civil Proceduge; see Auction sale, setting aside of x 467 

— 4. 21, R. g90—Arrangement between decree-holder and 
. judgment- -debtor, if binding on auction-purchaser ; see Execution sale . 535 


angka in ECC. O. 21, R. 92—Application without sepas if suffi 
cient compliance , see Auctien sale, setting aside of .. 4 us 467 
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,0 33, Rr 4, 5 7 (3)—Court's duty—Cause of 
action—Allegation ; see onus Pauperis, application to sue in . 595 
,O 34 R 14—Policy—Sale of mortgaged property 





———- 











— 





























by mortgagee in SXECAUA of money decree; see Execution . 664 
——— , O. 4o, Rr, if controlled by Sec 95 of Benga 

Tenancy , see Receiver. appointment of . - 487 
, O. 40, R. 1, Sub-R, 1, Cl. (a)—Sale in T 

mortgage xdicrcecciBetofe confirmation of sale ; see Receiver, appointmeft of 487 
€ , O. 47, R, 1, Cl (2)—Mortgagee, if can apply for 
appointment of Receiver—Trust deed—Mortgagee consenting party, see 

Receiver 7 et Em A s . 495 
, O. 43, R. 1, Cl (s)—Receiver, order aaa 

Interlocutory order Final order; see Appeal 157 
——— ; O. 45, R rd to appeal—Consl dais sir 

value; see Prvy Council e. 503 
Sch. II, Sec. do Misco of abus oed 

based partly on private enquiries, 1f valid ; see Arbitration, out of Court . 399 

Claim, inconsistent —Plaintiff, if can succeed , see Surrender et 284 
Claimant, out of possession—Remedy, otherwise full and ade istic Decree 

for possession, execution of—Mesne profits, decree for, see Injunction E 394. 
Collector, reference by—Civil Court, duty see scope of, see Land 

Acquisition proceedings : 159 
Common object, omission to specify, i£. vitiates concoa Hurt, voluntary 

causing of , see Penal Code, Secs. 323, 147 2 A 329 
Common Manager and Raceiver, #pesinb an of—Object and Sape; 

see Receiver, appointment of 487 


Compensation, apportionment EUN right of, to remove PNE at the 
termination of lease, if taken away by acquisition before expiry—Acquisition of land 
for public purposes, effect of —Lease, construction of —Right to demand a fresh lease on 
the same terms and for the same period, on expiry of previous lease, if granted— 

Tenure-holders or ratyats, with rights of occupancy— Deductions, if should be made 

in consideration of payment made for the remaining period of lease 

A clause in a lease to the effect that on expiry of the term, if the tenant or his re- 
presentatives be unwilling to take ijara of the property, then he or his representatives 
would be entitled to sever and remove whatever improvements he might have created 
at his own cost, did not give the tenant a right of renewal of the lease upon the Same 
terms, which was intended merely to enable the tenant, on the expiry of his tenancy 
should the lease be not renewed by mutual agreement, to remove any tenant's fixtures or 
other movable improvements which he might have placed upon the land, . 

A leas: granted before the term "occupancy raiyat” was defined and recognised 
in Act X of 1859, the use of the word ‘ijara ' and the object for which it was taken, vis , 
to let a part of the land to a Coal Company, all go to shew that the lessees were tenure- 
holders and not raiyats. 

The power reserved by the lease to the lessees of removing their improvements at 
the termination of the lease has been taken away by the vis major of the proceeding 
under the Land Acquisition. Act, 

The compensation to which the lessees are entitled" 1s peally the yearly 
profit which they made upon the land multiplidd by the number of years which 
their lease had to run, and no discount ought to be deducted in consideration of e 
payment being made for the remaining period of the lease. Yogendra 

Chanira Mitter s. Rajendra Nath Mitter ' € wis 262 


. 
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Compensation—(Contd ) 

Lessor and lessee—Unexpired period of lease—Calculation, 
how made; see Compensation, apportionment of ... ove m 262 
money, if can be applied to effect repairs and improvement 
upon the remainder of trust property—‘ Purchase of other lands '—Shebait, 
‘if becoming absolutely SUN Acquisition Act, Sec 32, Sub- 











Sec (1) Cls. (i) (1i) D ; 5 $ 597 
money, increase of—i&ference at the instance of Putindar— 

Zemindargif entitled to increase , see Land Acquisition proceeding si, 159 
money, investment of—Shebait—' Person incompetent to 

ahenate', see Land Acquisition Act, Sec 32, Sub-Sec (1) Cis. q) (in) m 597 
, order for, when to be made—Order made after discharge 

of accused, if legal; see Criminal Procedure Code, Sec. 250. ... : 425 

Competency of Original Couit in former suit, see Res judicata . $68 

Concurrent findings, reversal of; see Exscution sale 588 
Condition, breach of—Restraint. against alienation—Re-entiy without suit— 

Ejectment, suit for—Bengal Tenancy Act, Sec. 89, see Lease 672 
Conflict between rate of rent as fixed by decree and as entered in Record of 

Rights, see Res judicata a 653 
Consent decree—Validity, if can be questioned on appeal from dees see 

Partition suit T 16 
Consolidation for pecuniary A Ja to appeal—Cwil Procedure Code, 

O. 45, R. 4, see Privy Council 503 
Construction of will, suit for—Decree giving liberty to dpply—“Pavtition; 

application for, maintainability ; see Will s ED 183 

Constructive possession—Wrong-doer , see Murshidabad Act, Sec. 4 M 625 
, possession, doctrine of—Applicability-—Wrong-doer's posses. 

sion, where confined , see Adverse possession Em 30 


Contract by authority representing Ciown, if enforccable—Derogatidg the 
power of Crown—Secretary of State, principle applicable; see Stay of 
Execution T 365 
Contract Act, Sec. 69—'Another person Rent, payment sone of the 
co-sharers denying title of other co-sharers—Re-imbursement ; see Contract 
Act, Šecs. 69, 70 ‘ei sii 648 
———— (1872). Secs 69, 70-——'Another dese Lawfully —Co-skarer, pay- 
ment by—Payment for manufactming evidence of title—Contribution, suit for 
The words ‘another person’ in section 69 of the Contract Act indicate that the 
person making the payments himself under no legal liability to make it —Co-sharers 
are not only jointly but severally liable for rent. When plaintiffs, some of the co-sharers 
wbo have kept the defendant, the remaining co-sharer out of possession denying his 
title, paid up the rent, they did so in their discharge of this liability for rent and not in 
satisfaction of the rent due by the defendant Hence the plaintiffs are not entitled to be 
re-imbursed under section 69 of the Contract Act. 
When the plaintiffs made the payment for the purpose of manufacturing 
evidence of title tp the land, they are not regarded as having made the payment 
lawfully under section 70 of the Contract Act Jinnat Ali v Fateh Ali 








Matbar è asa sm Dr) 648 
— , Sec 70 Lawfully' —Payment for manufacturing evidence of 
title, see Contract Act, Secs 69,70 ° . 628 


Contribution, suit for—Rent, payment of, by some a Ek of the co- 
sharers denying t#le of others— Liability, discharge of—Re- fmbursement ; 
see Contract Ag: Secs 69,70 wes kak nr ai 648 
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Conversion to Mahomedanism, effect of—¥Foint Hindu family—Forfeiture— Bengal 
Regulation VII of 1832, Sec. g—Act XXI of r350—Intention of the Law of Limitation 
— Limitation Act (XIV of 1359), Sec. z, Clause 12—Limitation Act (1X of 1871), 
Article 142—Limitation Act (XV of 1877), Article 141—Alienation—Test to be ap- 
plied when reversioners challenge an alienation made by the holder of a limited in- 
terest — Adverse claimants—Compromise—Title 
One R, and his son D, were members of a joint Hindu family R became a Maho- 
medan in 1845, but R and D remained joint until D's death in January 1851. D left a 
widow, S, and two daughters, Cand M On the death of R in September, 1855, the entire 
property, which had stood all along in his name, was recorded in the name of his widow 
R. R K. In consequence of disputes between the heirs of D and R. R. K the Court of 
Wards took over, in 1852, possession of the entire estate making R R K.a monthly 
allowance. No allowance was made to D’s heirs, who were referred to the Civil Courts 
for the establishment of their rights S dred in 1857 and R. R. K. in the following yeare 
In 1860, C and M entered into a compromise with R's daughter's son, K, whereby C 
and M obtained between them 8} anna share of the property, and K received the remain- 
ing 7k anna share. In the same year, after the partition of the estate, the parties obtained 
possession of the respective shares allotted to them. C died in 1856, and M obtained 
possession of the entire 8} anna share, which on her death devolved on her sons, the 
plaintiffs. In a suit to recover possession of properties forming part of his 74 anna share - 
Held, that the intention of the Bengal Regulation VII of 1832, section 9g, and Act 
XXI of 1850, was that by declaring that the Hindu or Mahomedan Law should not be 
permitted to deprive any person not belonging to either of those persuasions, of a right to 
property, or that any law or usage which inflicted forfeiture of rights or property by reason 
of any person renouncing his or ber religion, should not be enforced, the Legislature 
virtually set aside the provisions of the Hindu law, which penalised renunciation of rellgion 
or exclusion fron caste, and that the effect of those enactments was that on R 's abandon- 
ment of Hinduism, D did not acquire any enforcible right to his father's share in the joint 
family property, which he could either assert himself or transmit to his heirs for enforce- 
ment in a British Court of justice 
Held, also, that whateverright D acquired under the Hindu law to the share ot his father, 
came into existence in 1845, and no suit could be brought, even if the enactments referred 
to above had permitted it, to enforce the right after the lapse of 12 years "from the time 
the cause of action arose" under section 1, clause 12 of Act XIV of 1859, which applied 
and that the intention of the law of Ilmitation was, not to give a right where there was not 
one, but to interpose a bar after a certain period to a suit to enforce an existing right and, 
therefore, nothing in Article 142 of Act IX of 1871, or in Article 141 of Act XV gf 1877 
could lead to the revival of D's right, if any, that had already become barred. 
Held, lastly, that the true test to apply to a transaction which was chal- 
lenged by the reversioners as an alienation not binding on them was, whether 
the alienee derived title from the holder of the limited interest or life-tenant, 
and that as the compromise of 1869 was based on the assumptien that there 
was an antecedent title of some kind in the parties and the agreement acknow- 
ledged and defined what that title was, K acquired no right from the daughters 


of D. Ehunni Lal e Kunwar Gobind Krishna Narain  .. 575 
Conveyance by de facto guardian— Cancellation of instrument if necessary— . 
Consideration for sale, see Alienation by guardian de facto... 277 


Copy of map—original not produced and not accounted for—Objection as to id: . 
missibility in evidence, if entertainable in appellate Court, see Evidence, ad- 


missibility of ssi - 18 
Copy of decree, appli&ation for decr Signing of—Court, closiff si—Erzolu- 
sion of time—Appeal, filing of ; see Limitation Act, Sec. ‘32 x "T 544 


8 
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Corporation—Statutory powers—Presumption, see Calcutta Municipal Act, 


Secs. 298, 299, 574 pe 327 
Co-sharory, rights to purchase—Division iras ak Procedure “Cossharer 

in possession ; see Partition $e “a 322 
Costs, determination of—Court, how guided; see Ejectment xs T 404. 
Court, if can appoint Receiver of id) in possession of common manager; 

see Receiver, appointment of ee 487 
Courts inherent power—Sale of papakan not allüched-- Iafontision to Coit 

—Investigation ; $ee Attachment before judgment .. , 245 
Court Fees Act, Sec 11—Court’s power to enlarge time; see Mesne profits; 

assessment of — .. 432 


Covenant—Construction of—" Riad and Public Works Cesses as levied at ire 
sent " —Re-yaluation—Increased cesses payable by whom. 

Where the lessors agreed with the tenants that the latter were to pay, in 
addition tothe fixed rent, Road and Public Works Cesses at half anna per 
rupee, as was levied at the tim2, according to the instalments given at the foot of 
the instrument. 

Held, that the lesssees were to pay Road and Public Works Cesses at half 
anna per rupee as was levied in accordance with the statutory provisions on the 
aubject and that the effect of the coyenant was not to impose the liability for any 
additional cesses upon the landlords Krishna Chandra Basa  Mtohen- 


dra Wath Basu . 212 
Creditor, administrator—Doctrine of akin gulehenêni. a debt, “applicabihty 

—Legal assets—Equitable assets, see Debt, extinguishment of .. PE 3 
Criminal Proceedings—Special leave to mds: what to show; see 

Practice ii 129 
Criminal Procedure Code, Séc 4 (j= Discréhun; see Maes right to 

appear for accused oe! . a 625 
—————— ——, Sec. ip Sola atiicies c Genet search for 

stolen property; sse Criminal Procedure Code, Secs. 94, 98, 165 s 639 





— Secs. 94, 96—Seisure of books. 
Where a Magistrate is of opinion that certain documents are necessary to 
be produced i in Court he should either issue a summons under section 94 or a 
search watrant under section 96 ofi the Criminal Procedure Code. He cannot 
order the Police to seize them Hari Charau Goraiv. Srish Chunder 
Sadhukhan en 43 
O , Secs. 94, "m E general, 2 diuidi 
—Scope of search sdb Sec 165—Common object, failure of—Prrvate 
defence, right of —Search without warrant, if legal, 

* Section 165 of the Criminal Procedure Code does not authorize a general search 
for stolen property in the hoase of an a^sconding offender. The section speaks of a 
specific document or thing which may be the subject Of summons or order under section 
94 of the Code. 











* Section 94 of the Code does not refer to stolen articles or to any incriminating docu- 
ment or thing in the possession of an accused person 
Ld 


In the absence of a search warrant under section 93 of the Code, a search made in 
the houge of the accused for stolen goods, ts illegal, and the part owners and occupiers 
of the house have a right of private defente against the officers making the search. 

If tye common object of the riot fails by reason of there being a right of 
private defence in the®iccused, they cannot be convicted of rioting under section 


147 of the Penal Cale Bajraxtgi Gope v King-Emperor .. zd 639 
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Criminal Procedure Code—(Contd ) 
Sec. g8—Search warrant, absence of—Search for stolen 
goods, validity—Private defence—Part owners and occupiers of house; see 
Criminal Procedure Code, Sec. 94, 98, 165 es 639 
, Sec. r45,—(2)—Right of a Pujari | to Borha a 
public idol and to appropriate the offerings thereof —Whether within the " 
scope of Sec. 145 (3), rents or profits of land 
Although a dispute regarding a temple or other place wherein an idol 
dwells may be the subject ofa proceeding under section 145 of the Criginal 
Procedure Code, a dispute regarding. the rights of a pujari to worship a public 
idol and to appropriate the profits thereof is not within the scope of the said 
section ; such profits arising out of the deity, irrespective of the temple or place 
wherein the idol may be dwelling, are not of the same nature as rents or profits 











of land within the meaning of clause (2) of section 145 of the Criminal Procedure . 

Code. Eam Saran Patak o Raghu Nandan Gir on 445 
» Sec. 165, Scope of—General search for dee 

property, if permissible, see Criminal Procedure Code, Secs 94, 98, 165 i 639 





—— , Secs 202, 203—Investigation by subordinate Magistrate, 

After a Magistrate has examined the complainant and ordered a local inves- 
tigation by the Police, it 1s open to him, if dissatisfied with such investigation to 
o-der a further local investigation by some subordinate Magistrate But he is not 
comoetent, without making an order of transfer under section 192, Criminal Pro- 
cedure Code to 1efer the matter for inquiry other than a local investigation to 
some other Magistiate. Hari Charan Gorai v. Srish Chunder Sadhu- . 

Khan 3 ps m ET oe 43 

, Sec 250-—-Time as to when the order should 
be made—Legality of an order mate after the discharge of an accused 

When a Magistrate acting under section 250 of the Code of Criminal Pro- 

cedure makes an order for compensation against the complainant on the 

ground of the complaint being vexatious he should hear the complainant 

on this aspect of the case and make the order before discharging the accused 

Haru Tanti v Satis Roy ahs E 425 

Sec. 476—'In the course of judicial proceediniga — 

Application for sanction for suspension , see Legal Practitioners Act, Sec* 

14, paras 5 and 40 457 
Crown, service under—Crown, pon of dismissal of servant of—East India oie 

Secretary of State—Statutes 21 and 22 Vict , Ch. 106—3 & 4 Will. IV, Ch 85, Sec.75. 

The Crown in the absence of statutory provision can dismiss any servant in its 
Civil or Military employ 

The position of a servant of the East India Company was exactly the same as the 
position of a servant ofthe Crown A servant of the Crown who has been dismissed, 
has no higher right against the Secretary of State than what, he would have had 
ngainst the East India Company 

A servant of the Crown who had received his notice of dismissal and got his wages 
for the remainder of the term covered by the notice cannot maintain. an agtion for wrong. 























ful dismissal. King v. Secretary of State for India in Counci e 357 
Crown’s power of dismissal of servant—Servant in Civil or Military employ— 
Servant, position of , see Crown, Service under 357 


Custom or bees Proef, necessary— Holding, transferability Usage; benefit ii attaches 
to existing tenancy. 
In order to prove agustom or usage of transferability, 1t 15. ne@esyary to BYE that 
4 
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Custom—(Conid.) 

. transfers have been made to the khowledge and without the consent of the landlord and 
that they have been recognised by him without the payment of nasar or upon payment 
of nasar also fixed by contract. Itis not necessary to prove that the landlord has actually 
made an objection to a transfer and has been unsuccessful. 3 

The usage or custom must be obligatory; otherwise, it cannot be said to have ac- 
quired the imperative character of law. Hence a growing usage of transferabihty'is of no 
avail against the landlord , the usage to be effective must have already grown up. 

The pringiples *upon which contractual obligations are allowed to be 
modified by custom or usage is that such custom or usage may enter into the 
body of a contract without being expressly inserted, as both parties are supposed 
to know it and to intend to be bound by it. A usage may grow up so as to 
affect a pre-existing contract or incidents of tenancies under the Bengal Tenancy 
Act. In the case of usages of transferability of holdings, they can grow up only 
by the acquiescence in the first instance of the landlord himself; they are at 
first matters of choice with him, but may acquire an obligatory element or a 
binding force after he has acquiesced in the conduct of his tenants for a sufficient 
length of times. Hence a usage of transferability, after it has grown up, affects 
not merely tenancies created thereafter but also existing tenancies. Bazlul 

Karim v. Satis Chandra Giri... iss i DA 418 
Damages for negligence, claim for , see Account, suit for ace 165 
Debt, extinguishment of—Letters of administration, grant of, fo one of the motion 

effect of —Suit on mortgage to be brought against whom—Lumitation Act (XV of 1877); 

Sec 22—Transfer of party—Addition of party—Interest on mortgage debi— Assets 

avaslable to administrator—Payment to one of two mortgagees, effect of. 

There is an extinguishment of the debt if the person who 1s to receive the money is 
also the person who ought to pay. 

The doctrine of extinguishment of a debt by reason of the appointment of a creditor 
as the administrator to the estate of his debtor, has no application unless the administrator 
has in his hands legalassets presently available; the existence of equitable assets not 
presently available does not operate as a release or extinguishment of the debt. 

A payment to one of two joint mortgagees does not necessarily operate as a discharge 
of the debt in so far as the other mortgagee is concerned. 

The appointment of one of the mortgagees as administrator to the estate of the mort- 
gagor, does not extinguish the right of action of the mortgagee other than the one who 
was so appointed administrator and has assets in his hands sufficient to satisfy his share 
of theemortgage debt 

. » The mortgagee other than the mortgagee administrator, is bound to bring his suit, not 
against the heirs of the mortgagor but against the administrator in whom the estate of thé 
mprtgagor is vested 

A suit, though it was commenced by one mortgagee, 1s not improperly framed, wher 
the co-mortgagee is joined as a proforma defendant, who is thus afforded ample opportu- 
nity to have his name transferred to the category of the plaintiff. The transfer of the 
name of a proforma defendant from the category of defendant to that of the plaintiff can- 
nôt be treated ag the addition of a new plaintiff within the meaning of section 22 of the 
Limitation Act 

: Án executor or administrator is bound, if he has assets in his hands, to 
satisfy his own debt , but if as 4 matter of fact, he omits to do so, the debt will 
not be KEN GN No interest should be allowed on the mortgage debt 
from the gdate when sufficient assets became available to the administrator for 
repayment of the mort$age money Husainara Begum v Rahamannessa 

Begum , vee EI m DII en, nn 3 
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Decisions concurrent—Reasons divergent—Leave to appeal—Substantial ques- 
tion of law—Civil Procedure Code, Sec. 110; see Privy Council dur 501 
——- erroneous on law point—Principle—Eviction , see Res judicata ac 119 
Daclaratory suit—Suit for possession—Landlord— Trespasser ; see Surrender 284 
——— —Exclusive right to oficiate as priest —4Agreement between members 
of family as to division of earning as priest, how far enforceable—Punpun, sradh at 











—Sradh 
Parties who require religious ceremonies. to be performed for their benefit are at 
liberty to choose the priest by whom they shall be performed. E e 


Hence the plaintiffs are not entitled to any declaration that they along with the defen- 
dants are exclusively entitled to officiate as priests, when pilgrims, on their way to the holy 
city, perform the Sradh ceremony of their ancestors on the bank of the sacred river. 
Punpun The plaintiffs can obtain a declaration that they are entitled to officiate as priests 
for such pilgrims as may choose to employ them for the purpose of religious ceremonies* 
and that the defendants are not entitled to prevent the plaintiffs from the exercise of their 
calling. 

Members of a family may agree, amongst themselves, that whoever amongst — + 
them may earn anything by officiating as a priest, the income is to be brought 
into a common fund and divided in certain proportion amongst them. But such 
an arrangement cannot be obligatory upon the parties and their successors, for 
all time and in spite of the wishes of members who may desire to terminate it 





Dwarka Nath Misser v Rampertah Misser.. " 449 
Dacrae by consent amongst some of the parties, effect of ; see Partition Sut. 16 
-, combined effect of, in two suits—Mortgage suit—Title suit—Suit by co- 

parcener of mortgagor, see Execution . one 664. 


=, execution of—Previous application, dismissed f default —Civil Procedure Code 
(Act V of 1908), Sec. 141 and O 9, R. g. 
Successive applications for execution of a decree are admissible, even 
though a previous application may have been dismissed for default Asim 





Mandal o Raj Mohan Das. sis : XT 532 
———-, form of—suit for possession by hadsandle representatives against 

widow , see Dower 437 
giving liberty to apply—Suit for conisiridion— Partion, application, 

for, maintainability , see Will - " 183 
Order granting or refusing application for abe. aborde 

Appeal: see Mortgage, decree nisi et ii 459 

—— ——, under Sec. 135 G. of the Central Provinces Land Resnde Act œ 

Appeal where lies; see Appeal si e 412 
Decres-holder offering bids through benamidar—Mortgage gina m 

Sale, setting aside of, see Auction-sale  -- i 31e 

Deed—Description of funds as conveyed—Conveyance to TWO see Estoppel 271 

m — ——, recital in—Intention of parties; see Estoppel eis . 271 


Deed of sale, if deed of gift—Extrinsic evidence, —Admissibility; see Evidence 510 
' Default'—Civil Procedure Code, O. 21, R. §7—Failure to do what one is 





. 
legally bound to do, see Civil Procedure Code, O 21, Rr. 57,66 € . 621 
——~ in paying decretal amount—Acceptance— Waiver to enforce decree e 
—Test, see Waiver ; o. 206 
Defaulting putnidar, purchase under REV VIII of d effett of; see Chau : 
dari Chakran lands 102 
Defendant, if can verre eer aguos co detendant 66: defendant not" 
appealing ; see Execution sale ED m e 535 
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Deficit Court-fee—Order to pay within time fixed, not carried out, effect lof 
—(Ciwil Procedure Code (Act V of 1908), Secs. 148, 149—Enlargement of time, 
order for, if an adnussion or rejection of plaint—Registrar, Small Cause Court, 
powers of—Procedure to be adopted when deficit Court-fee not paid in time. 

Where the fee prescribed for the plaint was not paid in full and the Courtin its 
discretion called upon the plaintiff to pay the deficiency within a time fixed by it, 
if the order ts carried out and deficiency made up, the plaint will be operative 
under section 149 of the Code of Civil Procedure, in the same way as if the fee had 
been pai@ip the first instance | if this order were not carried out, section 149 of the 
said Code will not assist the plaintiff 

An order for enlargement of time under section 148 of the Code of Civil Pro. 
cedure cannot be deemed an ordér for the admission or rejection of a plaint. 

It is not competent to the Registrar of Small Cause Court to make an order under 
section 148 of the Code for enlargement of time - 

When a party had putin deficit Court-fee subsequent to the date fixed by 
the Court and his, plaint was registered, the order could not be. interpreted as 
one by implication for enlargement of time. When a party asks for such 
indulgence and invites the Court to make an order under section 149 or under 

“that section read with section 148, an application should be made to the Court 

and the record should clearly, indicate that allthe circumstances had been 

brought ta the notice of the Court and the Court with full knowledge thereof 

had in the exercise of its discretion made an order entitling the plaintiff to 

make up the deficiency within. the time fixed under section 149 or within 

any additional period allowed under section He Budhon Sha v Sitanath 

Sha ED e 78 

Dekkan Agriculturists Belief Act "(1879)—Sutt for adie and 
reality of the suit—Special belief. 

Special relief under the Deccan Agriculturists Relief Act could not be granted in 
a suit, which was tn form a suit for redemption, but in reality was asuit to recover pro- 
perty of which the rightful owner had been deprived by fraud 

Bachiv Bikhohand Jiomal - | 





v. Kherajmal Dewanmal 69 
Bhanbhen ».—— ————————— " 

Delivery, delay in taking—Indian Railways Act, Sec 47, Sub.sec (3)— 

Sanction, see Wharfage `.. T 
Denialof grantor's title—Grantee—Conveyance 3 in fee Possession given, see 

Estoppel ase 271 

Deposit not in time, through Court’ s action—Civil Prosedur Code, O. 21, R. F 

89; see Auction Sale, setting aside of 467 


Discharge—Debt due to firm—Partner’s private debt, see Partnership debt 234 
*Discretion—Criminal Procedure Code, Sec (4), see Muktear, nght to 





appear for accused Es E ; 635 

: To rémove Hindu mother, how deke, see Guardianship |: 8858 
District Judge—Power to make order under Sec. 4 of Regulatlon V of 1799; 

. see The Bengal Wills and Intestacy Regulation, 17¢9 Sa 677 

Division indonvenientSale—Co-sharer i in possession ; see Partition aa 322 


Document— Construction— Whether an instrument is testamentary or non-testamen- 
tary—Indian Registration Act (III of 1877), Sec 17—Efect of non- registration=- 
Practice—Inconsistent views or: thequestion in the Courts below. 

d A pocument, which is plainly intended to be operative immediately and to be final 

and irrevocable is a$&non-testamentary instrument. . 
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Document—(Conid.) 
Held, accordingly, that the document, dated the 23rd of May, 1884, in this case, 


was a non-testamentary instrument; and that it was a family arrangement and was 
void as regards immovable property because it was not registered as required by the 
Indian Registration Act, section 17. 

Held also, that their Lordships were not precluded from considering the real 
question in the case, vis , whether the document was a testamentary or a non- 
testamentary instrument by the confliciting views presented on the question in 
the Courts below by the party raising it Thakur Umrao Singh %. 





Thakur Lachman Singh : 4 2s - 519 
———, misconstruction of—Document, foundation of suit—Document, 
in the nature of contract—Document of title , see Second Appeal d. 418 
Documents, production of, in Court—Procedure to be observed by Magistrate 
—Police, if can seize, see Criminal Procedure Code, Secs 94, 96 ors 43° 
Documentary evidence, misunderstanding the effect of, see Second 
Appeal m í $2 418 


Dower—Possession given in hei of date Baie if can p retained against 
husband's heirs—Possession not obtained by agreement—Decree, form of. 

Under the Mahomedan Law, when a widow is in possession of the undistributed 
property of her deceased husband, such possession having been obtained lawfully and 
without force or fraud, and her dower or any part of it is due and unpaid, she is entitled 
as against the other heirs of her husband to retain such possession until her dower debt 
is paid; but she must account to them for the benefit received The possession need not 
necessarily be possession obtained by an agreement with her husband or his heirs 

The form of decree to be passed in a suit for possession by the representa- 
tive of the husband against the widow in possession of her dower debt, set forth. 


Sahebjan Bewa v. Ansaruddin T 427 
Drain, common, private, of landlord—Discharge of drainages Basti land ; see 
Municipal Act, Secs 298, 299, 574 «s is ue "^27 
East India Company, powers of ; see Stay of Execution E 365 
“ Effects of the deceased person" Succession Certificate Act, Sec 4— 
Impartible estate—Mitakshara school ; see Succession Certificate ' 203 


Effective steps—Eviction from substantial uM LA to possession ; 

see Rent, suspension of " 119 
Ejeotment—Bengal Tenancy Act (VIII of 1885), Ses 22, Sub-sec. uen and 116—Land, 

character of, whsn material—I;aradar—Occupancy right—Res judicata ` 

When the plaintiff, a lessee, sought to eject the defendant not on the ground that 
he was entitled to keep possession of serait lands against the wishes of the proprietor but 
on the ground that the defendant was a trespasser as he was not entitled to continue in 
occupation of those lands after the termination of his ijara lease : 

Held, that the true character of the lands would only be material if the defendant 
proved some kind of agricultural tenancy right thereon, so as to make the provisions of 


section 116 of the Bengal Tenancy Act applicable. . 
Section 22, sub-section (3) of the Bengal Tenancy Act prevents the 
ijaradar from acquiring a right of occupancy in any land comprised in the ijara ki 
by any means whatever, for instance, by purchase or otherwise. BRaghubar 
Mahto v. H. Manners : * 568 


Sec. 85, Sub-secs. (t) and (a)—Permanehi lease iy raiyat—Sub. lease, 
invalidity of, who can qusstion—Estoppel— Previous | fossession—Specific ` fene 
Aci (1 of 1877), Sec. 9. 

Section 85 of the Bengal Tenancy Act defines the restrictios»s an sub- „letting by a 

raiyat. The first two sub-sections must be read together: 4 








. 
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Ejectment-—q(Contd.) 
The question of invalidity of a sub-lease granted in contravention of the provisions 
“of sub-sections (1) and (2) of section 85 can be raised only by the landlord of the raiyat. 
An under-raiyat, who holds under a permanent lease granted by a raiyat, can success- 
fully maintain a suit for possession or defend his possession against the raiyat. 
Sémble. In the case of a contract between the grantor and grantee, a question of 
estoppel may arise 
Quaere: Whether a plaintiff is entitled to a decree for recovery of 
possession en accouat of previous possession, in an action in ejectment not 
under; sectiion 9 of the Specific Relief Act. Manik Borai v Bani 
Charan Mandal .. - X f 649 
, Sec 85, Sub-section (3)—Holding over—Under-raiyat, if can be forcibly 





ejected. 
e The representatives in interest of the raiyats, who granted a lease to under-raiyats, 
are not entitled as between themselves and the under-raiyats to take up the position that 
the grant was inoperative 

The tenancy of an under-raiyat who has been allowed to hold over after the 
termination of nine years from the commencement of the Bengal Tenancy 
Act and to continue in occupation as tenant, is to be terminated in accor- 
dance with the provisions of the law, and till such steps have been taken, 
he cannot be forcibly ejected from the land. Arab Ali v Rachimuddi -. - — 686 
—, Lease for reclamation of waste land—Construction—Bengal Tenancy Act 

(VIII of 1885), Secs 10, 155, 178, proviso 

A document, which is neither stamped nor registered, recited that the defendant had 
applied for the grant of mouras: makarari chakdart lease from the plaintiff in respect of 
about 1,000 bighas of land situated in Sunderbans , and that in anticipation of the execu- 
tion of a proper lease, the plaintiff had agreed to place the defendant in possession of the 
land upon certain specified conditions The premium for the grant was settled and a 
covenant, was inserted to the effect that out of thetotal sum payable as premium one-fourth 
would be paid in Magh 1311 and the remainder by equal instalments in the month of 
Magh in each ofthe years 1312 and 1313, it was also expressly stated that 1n default of 
payment of onus, the amalnama would stand cancelled and cease to be operative The 
land was to be let rent-free for the first two years, then for the next two years at a pro- 
gressive mate and at a full rate afterwards The defendant was placed in possession 
of the land ; : 

Held that the intention was to create a present demise and the possession of the 
defendant was that of a tenant. 

That the defendant could not be ejected by the plaintift without recourse to a suit, 

The proviso to section 178 of the Bengal Tenancy Act dues not exclude the 
operation of section 155 of the said Act "Champak- Latika Mitra v. 





Nafar Chandra Pal Chowdhury et T T 300 
—Plaintiff gaking settlement in contravention of recitals in the 
deed—Befendant in occupation as cultivating raiyat, see Estoppel je 271 





— —Putni sale—Puini ‘Regulation (VIII of 1819), Secs. 9, 14—Sale, when 
* confirmed—pgale, when no balance due, if valid —Sale, when notice not served, if void 

—Sale, validity, if can be collaterally impeached—Costs. 

A sale under the Putni Regulation does not require to be confirmed. Such a sale 
becomes final and conclusive when the whole of the purchase-mcney has been paid under 
section 9 of the Regulation; and a suit to get aside a sale of a putni taluk sold for current 
Arrears qf rent is to be instituted within one year from the date of such payment. 

Section 14 of £hesPutni Regulation contemplates a suit for rgversal of the sale on the 
ground that no balance was due.* 
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Ejectment—(Conid ) 

When a putsi sale is impeached on the ground that the notices required by the Re- 
gulation have not been duly served, the sale is voidable and capable of reversal in a suit 
properly constituted and commenced under section 14 of the Putni Regulation. — - 

The validity of a putni sale may not be attacked collaterally in a suit for sjectment 
brought by the purchaser or his representative in interest 

A judgment rendered by a Court having jurisdiction over the parties and the subject- 
matter, unless reversed or annulled in some appropriate proceeding, ıs not open to con- 
tradiction or impeachment in respect of its validity, verity, or binding effect, by parties 
or privies in any collateral action or proceeding. The position is derent when a 
judgment shews on its face that it is void for want of jurisdiction either of the person or 
the subject-matter, such a judgment is treated as a nullity, collaterally impeachable by 
any person interested, wherever it is brought in question. But the doctrine has no 
application to a case where the validity of the sale is intended by the Legislature to be 
determined in a suit, properly constituted and brought in a Court of competent jurisdiction 
within the time allowed by law, and against parties sought to be affected by the result. 

In deciding a question of costs, the Court is entitled to consider not merely 
the conduct of the parties in the actual litigation but also the matters which led 
up to the litigation. Ramsona Chowdhurani?. Sonamala Chow- 

dhurani . He 404 

s Suit verc Noc e arabi holding—Holding dirdassd in execution of a 
decree on mortgage—Possession, delivery of, by Court—Sale of holding by mortgagor, 
during mortgage suit, but before sale in execution—Transferability of holding— 

Question of transferability, if can be raised—Estoppel—Lis pendens 

When a non-transferable holding has been sold by a tenant under a conveyance, 
he is, as between himself and the transferee, estopped from setting up the invalidity of 
the sale by him 

The same doctrine applies as between mortgagor and mortgagee, and a mortgagor 
or his representative in interest, is estopped from denying the mortgagee’s title and the 
existence of the lien which has been created or from defeating itsenforcement against 
the property upon which it was placed. 

A person purchasing from the mortgagor, the holding mortgaged, pending the mort- 
gage suit, is not entitled to question the validity of the mortgage, the Hs in the case 
of a mortgage suit continuing after the decree nisi and the doctrine of lis pendens being 
applicable to proceedings to realise the mortgage after the decree for sale 

In some instances, a Court will take notice of events which have happened subsequent 
to the institution ofthe suit. The Court will not, however, dismiss a claim for recovery 
of possession on the ground that the right set up by the plaintiff is alleged to have been 
subsequently nullified by the defendant during the pendency of the suit. 

The question of transferability does not arise in a suit between the mort- 
gagee purchaser of the interest of the tenant and the private purchaser from the 

same person Syama Charan acp ina v RR Sundari 
Debi n aus 481 

y Suit PRA title by, n occupancy baud at a sale 
in execution of decree for rent obtained by some of the co-sharer glandlords— Rial 
purchasers, competition betmeen—Claim, allowance of—Transferability of jote— 

Custom or local usage—Estoppel—Sale of jote, subsequent, in execution of a “decree 

Jor rent by co-sharer landlords. " 

Where the plaintiff claimed title under a'purchase from an occupancy raiyat and the 
defendant claimed to hold the property under a subsequent sale in execution ofea decree 
for rent obtained by Some of the co-sharer landlords, and the claifh of the defendant was 


0 woes 


— 
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Ejectmont—(Conid ) 
< allowed by the Court under section 335 of the Code of Civil Procedure (Act XIV of 1882) 
and the plaintiff then brought a suit for ejectment - e Š i 
Held—That the defendant having been no party to the transaction under 
which the plaintiff claimed title and the defendant, not having, by his conduct 
led the plaintiff to believe that the jote was transferable by custom or local 
usage, the plaintiff, in a suit in ejectment, must succeed, if he can at all upon 
the establishment of his own title, the possession of the defendant having 
been affirmed by the Court under section 335 of the Code of Civil Procedure, and 
there being no estoppel under section 115 of the Indian Evidence Act or any 
other principle of law. Achamnlla Sircgrv.Cholamunnessa Bibi... 479 
y suit for—Raiyat holding at fixed rate—Presumption Bengal Tenancy 
Act Sec. 50—Tenancy for about 25 years—Inference as to rent fixed in perpetuity. 
From the mere fact that a tenancy has been held for about 25 years before the- date 
of transfer at a uniform rate of rent, it cannot be inferred that the rent was fixed in 
perpetuity. ` 
The presumption mentioned in section 50 of the Bengal Tenancy Act applies only to 
cases which may be called suits or proceedings under the Bengal Tenancy-Act. A suit 
for ejectment on the allegation that a tenant of non-transferable holding sold it to the 
defendant and has abandoned théland, is nota suit or proceeding under the Bengal 
Tenancy Act. 
Incases where section so of the Bengal Tenancy Act is not directly appli- 
cable, the Court may act on a similar presumption, if the facts justify the neces- 


^ 


sary inference. Bazlul Karim v Satis Chandra Giri e. 418 
, suit for—Restraint against alienation—Condition, breach of Re-entry 
without suit—Bengal Tenancy Act, Sec. 89, see Lease  . 672 


Election—SZengal Municipal Act (III B, C. of 1884), Sec. rs—Oralifieation lo vote— 
'Owner—'Occupier —Father's house in occupation of his son—Income-tax—Muni- 
cipal rates—Income not taxable—Statute, construction of 
A person whose income is below the taxable minimum, but who submits to the 

levy of the tax, does not thereby acquire the statutory qualification contemplated by 

section 15 of the Bengal Municipal Act 

Although the words used in a Statute are general, they do not always receive the 
widest construction of which they are susceptible, and their operation is often restricted 
by reference to other parts of the Statute, to its subject matter or its general scope and 
intention, Such a restrictive operation will not be attributed to general words, unless 
some ground is found in the Statute itself for limiting and restraining their meaning by 
reasonable construction and not by'arbitrary addition or retrenchment 

Under clause (1) of the proviso to section 15 of the Bengal Municipal Act, the 
payment of Municipal rates to be available as a qualifying circumstance must be 
proved to have been made by a person legally liable to satisfy the municipal demand 

It will be sufficient for this purpose to establish that he is either an owner or an occupier 

liable to pay the rates. 

e An owner, for the purposes of the Municipal Act, includes, not only an 

owner in actual upation of the holding, but also an owner entitled to receive as. 

rent ftom the occupier or otherwise, The definition in clause (11) of section 6 

of the said Act was framed, not $o much with a view to confer rights as to im- 

pose liabilities. Worendre Nath Singha v. Nagendra Nath Biswas... 471 

Embankment,—Unauthorized interference in prohibited tract—Addition 
to existing embankment, without permission, 1f legal ; see Beagal Embank- 
ment Act, Secy, 6, 76 (b), 80° E dea a sat (8393 
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Enhancement of rent, sut for—Suit by some of the joint landlords— 


Maintainability ; see Bengal Tenancy Act, Secs. 188, 7 (1), 30 : ŠI. 
Enjoyment without interruption—Actual user, if necessary Virita: 

tion Act (1877), Sec 26 ; see Prescription 670 
Equitable grounds-—Accounting—Money entrusted to agent, for specified 

purpose—Burden of proof—Trust duties ; see Account, suit for * 165 
Estoppal—Act of Legislature—Land Registration Act, Sec. 78—Bengal 

Tenancy Act, Sec 60; see Rent, suit for ine see 693 
— — doctrine of, to what matter extends ; see Estoppel e 2 371 





Execution of decree—Exparte decree against one of several’ defen- 
dant—Decree set aside— Decree passed subsequently against the exempted 
defendant— Limitation ; see joint decree ae : 351 
Grantor and grantee, contract between ; see Ejectment ihe 649 











Intention of parties—Doctrine of estoppel, to what matter extends—Chakran lands, 
resumed, raiyati interest, if can be acquired in—Ejectmeni—Lessor and  lessee—Acqui- 
escence. 

By accepting a deed of conveyance in fee and going into possession, a grantee is 
not estopped to deny the title or seisin of his grantor unless he claims under the deed. 

An estoppel exists only when there is an obligation, expréss or implied, that the 
occupant will, at some time, or, in some event, surrender the possession, as between 
landlord and tenant or as between vendor and purchaser before conveyance. 

Although all parties to a deed are bound by the recitals in it, legitimately apper- 
taining to the subject matter of it, the estoppel is limited by the intention of the parties, 
and whether one party or the other or both are estopped by a recital depends. upon 
their intent as manifested by the deed. vs 

The doctrine of estoppel does not extend to mere descriptive matter or- statements 
or recitals which are immaterial and not contractual or essential to the purposes of the 
instrument; to give a recital that effect, it must be shown that the object-of the parties 
wa3 to make the matter recited a fixed fact a3 the basis of their action. 

The description in a deed, of lands excepted from the conveyance, ab having been 
conveyed to another, does not estop the grantor nor one to whom he shall convey the 
excepted lands, from alleging that no such conveyance as recited had been made 

When in pursuance of an agreement for a lease the intended lessee has takén posses- 
sion through the requisite documents had not been executed, the position is the same as 
if the documents have been executed, provided specific performance can be obtained 
between the same parties in the same Court and at the same time asthe subsequent» legal 
question falls to be determined 


A raiyati interest can be acquired in chakran lands which have been resumed by 
Government and transferred to the zemindar ë 


Where a plaintiff, with full knowledge that the defendant vas in occupation as a 
cultivating tenant, took a settlement from the superior landlord in contraveption of the 
recitalsin his conveyance, he is not entitled to eject the defendant as trespasser 
Bipin Behary Mitra v Tiucowri Pathak et one 271 
—Minor— Misrepresentation—Evoidence Act, Sec. rr 5—N dice to quit, by 
co~sharer andlord, whether sufficient. * 

Where a person who is more than 18 years of age,*but is a minor by reason of 
an order having been made under section 7 of,the Guardiafis and Wards Acf, holds 
himself out as being of age, and executes and registers a conveyance, with the knowledge 
that his minority has begn thus extended, in favour of the vendeeg who are not aware 
that the person is still a minor. , . 





* 


Landlord and tenani—Recital in a deed, if operates as an aestoppel—* 
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Estoppel—(Con!d.) 

Held, that such a representation by conduct amounts to misrepresentation and legal 
fraud on the part of the minor, and the latter on attaining majority is estopped from 
impeaching the validity of the conveyance, if the misrepresentation operated to deceive 
the vendees. 

A notice to quit by some of the co-sharer landlords :s not a good notice in point of law 


Surendra Nath Roy v Krishnasakhi Dasi si xe 228 
Non-transferable holding, sale XML ELE and transferee ; 

see Ejdttient, shit for b 25 48i 

Secretary of State—Legality of Security, if can be challenged, see Stay of 

Execution 365 

Events, subsequent, effect of—Disqualification; see Guardianship .. vis 558 
Xiviction— Decision erroneous on law point; see Res judicata & ex 119 
* from substantial portion—Restoration to possession—Effective steps; see 
Rent, suspension of gs " 119 


Eviction, partial—Rent, Suspension of Appórtlonmënt:, see ve and lessee 115 


Evidence, admissibility of—Copy of map—Original not produced and not accounted 
for—No objection in first Court—Olyection, if entertainable in appellate Court 
An objection as to the admissibility in evidence of a copy of a document which is 
relevant, should be taken at the earliest possible stage before the Court of first instance. 
Where no objection was taken to the report of the Commissioner (which 
was based upon a copy of a map) before the trial began four months after the 
filing of the report, it was not open to the party against whom the copy was used 
to contend in the appellate Court that the non-production of the original was not 
duly explained. Basir Gazi v. Grija Nath Roy Chowdhury ; 18 
-—Extrinsic evidence—Document—Evidence admissıkle to skew that a 
document purporting to be a deed of sale is in reality a deed of gift. 
Extrinsic evidence is admissible for the purpose of showing that a document 
which purports to be, and on ithe face of it is, a deed of sale isin reality a 
deed of gift. Hanif-un-Nissa 7 Faiz-un-Nissa : 510 
—— —{1872), section'34—Book of account En ris Pi eof 
Section 34 of the Evidence Act makes the entries relevant if they are entries 
in a book of account regularly kept in the course of a business. Itis therefore 
not sufficient to prove the correctness of the book , the entries themselves have to 
be proved unless indeed the necessity for such proof is removed by the acmis- 


sion of the opposite party. Hingü Miah v Heramba Chandra Chakra- 


—— 








* barti . 136 - 
———— —, Sec. g2—Oral erdenee Admissibility- Abatement- Surrender 
of holding—Registered lease ; see Surrender . vi 284 
~~, Act Sec. 11 S Minor Misrepresenatlon Legal addi see 
Estoppel eis 4 -" pts 228 


Exeoutiog—AMortgage dicite Deletion of lien " the mortgagee on the share of the 
mortgagor in joint undivided Mitakshara property—Sale of specified share of mort- 

e gugor,inexecution— Decree, tf capable of execution—Suit, fresh, to enforce lien de- 
clared, if thb proper and only remedy—Construction of decree— Decree, if should be 
self-contained Civil Procedure Code (Act V of 1908), O. 34, Rules r4, 15 Transfer of 

Property Act (IV of 1882),*Sec. 100. 

A purchaser at sale im execution of a mortgage decree or at a private sale from a 
member of a joint Mitakshara family is liable to have the property purchased taken away 
from hinf though he ig entitled to a. charge upon the share of th transferor defined and 
specified inthe decree of the Court ; in other words, the Court would refuse restitution 

* 
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Exeontion—(Contd ) 
of the interest transferred except on condition that such interest was forthwith defined 
and made at once available for repayment of the price received by the transferor 

The policy of the Legislature in enacting Rule t4 of Order 34 of the Code of Civil 
Procedure is to prevent the evil results which would follow' from sales of mortgaged pro- 
perties by mortgagees ın execution of money decrees, namely, first, the mortgagor who 
would ordinanly be entitled to the facilities afforded in a mortgage suit for payment of 
the mortgage debt is summarily deprived of the equity of redemption ; secondly, a pur- 
chaser would hardly pay full value for the equity of redemption, as ‘he wogld take sub- 
ject to the unascertained claim of the mortgagee, with the result that the mortgagee 
himself could purchase the property for a merely nominal sum , and, thirdly, if the pur- 
chaser took the property without notice of the mortgage and was subsequently called 
upon to discharge the incumbrance, there might be great hardship upon him, unless he 
was afforded the benefit of the doctrine of estoppel. - * 

But where the property is to be sold at the instance of the decree-holder, freed from 
his lien, none of the evil consequences suggested could possibly happen. 

The combined effect of the decree in the mortgage suit and the decree in ^ 
the title suit brought by the co-parcener of the mortgagor ıs that decree-holder > 
1s entitled in execution of his decree to bring to sale the specific share of the 
judgment-debtor for realization of the judgment-debt Mohant Ram Bun- 

der Das v Nathuni Singh . ] ; 664 

of decree—Decree-holder not applying jor service of notice— 
Dismissal, effect of—Civil Pioceduie Code, O 21, R. €6; see Civil Pro- 
cedure Code, O 21, Rr. 57, 66 : e: . à 621- 
Exparte decree against one of several defendants— 
Decree set aside—Effect—Decree passed subsequently against the . 
exempted defendant—Limitation—Estoppel, see Joint Decree 351 
——petiüon, dismissal of, effect of— Civil Procedure Code, O. 21, 
R. 66—Decree-holder not ins for service of notice—Default, see 
Civil Procedure Code, O. 21, Rr. 57, 66 . Li ; 621 
~, successive application for—Dismissal for default of Devigis 
application—Civil Procedure Code, Sec. 141 and O. 9, R. o, see Decree, 
execution of Sis : 532 
, stay of —High Court, power of—Appeal admitted by speci} leave 

The High Court has power to stay execution, notwithstanding that the 
appeal has been admitted by special leave of His Majesty in Council. Witya- 

mani Dasi v. Madhu Sudan Sen * 529 

—Res judicata, principle of Adjudication—-Opportunity to 

challenge—Fudgment-debtor not apprised of notice under Sec. 248, C. P C. 

(Act XIV of 1882)—Step in aid of execution, application to take—Time, running of. 

The principle which underlies the decision in the case of Mungul Pershad v. Grija 
Kant is inapplicable unless it is proved that the judgment-debtore had an opportunity 
to challenge the validity of the exegution proceedings and inspite of such Opportunity 
failed to avail himself of it Where, therefore, notice issued under section 248 of the 
Code of Civil Procedure of 1882 was not personally served upon the gidgment- debtor 
and he was not otherwise apprised of such notice, with the result that he came to know 
of the execution proceedings for the ‘first time when his moveables were attached at the 
instance of the decree-holder and he preferred objection to execution soon after, the 
principle was inapplicable. . 

Limitation runs from the date when an application i is made to the Court toe 
take a step in aid of execution and not from the date when the CSurt disposes 


of the application. BIochai Mandal v. Meseruddin Mollah ẹ no 37 
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Exscution—{Contd ) 
sale, how set aside—Auction-purchaser, if can appeal—Appeal, com- 
petency of—Decree, satisfaction of—Arrangement between decree-holder and judg- 

ment-debtor, tf binding on auction-purchaser—Civil Procedure Code (Act V of 1908), 

O ar, R go—Auction-purchaser, if representative of decree-holder. 

An execution sale cannot be set aside without notice to the auction-purchaser and 
without opportunity afforded to him to support the validity of the sale If the original 
Court has passed an order adveise to the interest of the auction-purchaser, he 15 
entitled to &ppeal and test the legality of the order in the superior tribunal 

Cases on the subject reviewed. 

Although an auction- purchaser does not acquire a full title till the confirmation. of 
the sale, he has an inchoate or an equitable right. which is perfected or becomes absolute 
upon confirmation 

. Whether an appeal is competent or not depends, not upon the status of the party 
who prefers the appeal, but upon the nature of the order which 1s assailed 

The right of an auction-purchaser 1s independent of the right enjoyed by the decrece- 
holder to ,support the legality of the sale. The auction-purchaser is not the representa- 
tive in interest of the decree-holder, and his position cannot be affected by any arrange- 
ment which the decree-holder may be prepared to accept 

As a general rule, a defendant who 1s injured by a judgment against a co-defendant, 
may appeal therefrom, although the defendant, against whom the judgment is rendered, 
does not do so 

After an execution sale has taken place, the auction-purchaser is as much interested 
in the proceedings as the decrée-holder himself, though their points of view may be 
different. 

An auction-purchaser is not bound by an arrangement between the decree- 
holder and the judgment-debtor which satisfied the claim in full, and the 
execution sale can be set aside, if at all, only on proof of the grounds mentioned _ 
in Order 2r, Rule co of the Code of Civil Procedure, Bibi Sharifan v. 

Mahomed Habibuddin . 535 
—S uit to set aside—Fraud and cotispiraty Forfeiture of the purchase 
money—Reversal of concurrent findings. 

Where the Courts in India decreed the suit by the respondent against the appellant 
and twó other defendants for a declaration that the purchase of a house by the appellant 
at an auction-sale was invalid on the ground that it was brought about by the fraud of 
the appellant and the other defendants, the judgment-creditor and the judgment- 
debtor, and prior to the institutioni of the suit the sale was duly confirmed after evidence 
had been heard on both sides , 

. Held, on the evidence reversing the lower Courts’ decrees that the allega- 
tions of fraud and conspiracy made against the appellant had not been brought 
Home to him , that, under all the circumstances of the case, there was no suffi- 
cient ground for setting aside a sale, confirmed by the Court after prompt local 
inquiry, and for inflicting on the appellant a forfeiture of the considerable 
purchise-money paid by him out of his pocket Bishun Chand Bach- 





è haot z Bijoy Singh Dudhuria 588 
Exeoutor or administrator, if to satisfy his own debt—Omission to satiety, , 

“effect of —Debt, ıf extinguished , see Debt, extinguishment of . ] 3 
Exomption, ground of —Civf Procedure Code (1882) Sec 50—Inconsistent 

ground, if can be takeh , see Limitatign Act, Secs. 19, 20 5 a 139 . 
'Existjng embankment, meaning of—Addition to existing simbankimént, 

without permassien if legal, see Bengal Embankment Act, Segs 676 (b) 80 . 333 


Exparte degree. Decree set axide— Proper form of order, see Joint decree. 351 
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Exparte—(Con:d.) 

against one of several defendants—Decree set aside—Decree 
absolute against other defendants—Decree passed subsequently against the 
exempted defendant—Execution of deeem rata jose 

Joint decree T : 351 
—— — Civil Procedure Code (Act V of t903), o. 9, R 13, o. 5, R, 17— Resides 

—Substituted service, when justifiable—Application to set aside exparte decree—Ori- 

ginal Court, if can entertain, when appeal pending—-Limitation Act (XV of 1877 

and IX of 1908) Sch. II, Art. 164 or Sch. I, Art. 164-~'Knowltdge’—iKnowledge of 

the decree’ 

Under Rule 13 of Order 9 of the Civil Procedure Code, the burden 1s upon the person 
applying to set aside the ex$aríe decree, to satisfy the Court that the summons was 
not duly served upon him. 

The term ‘residence’ denotes the place where an individual eats, drinks and sleeps,* 
or where his family or servants eat, drink and sleep. It is not identical with ownership. 

A substituted service is justified under Rule 17 of Order 5 of the Code of Civil 
Procedure only when it is shown that proper efforts were made to find the defendant. 

An original Court can entertain an application to set aside an exparte decree, 
though the contesting defendants have preferred an appeal to a superior Court. 

The term ‘knowledge’ in Art. 164, Sch. II, of the Limitation Act of 1908, 
means a certain and clear perception of a fact, the fact being the decree in 
the suit; the expression ‘knowledge of the decree’ means knowledge not of 
a decree but of the particular decree which is sought to be set aside. 

Kumud Nath Roy Choudhury v Rai Jatindra Nath 
Choudhury 221 
Extinguishment of debt, diciiné of, applicability—Creditor, gênge aton 











Legal assets—Equitable assets ; see Debt, extinguishment of n 3 
— — — — , when takes place, see Debt, extinguishment of — ., 3 
Family oustom—Bhulya—Regulation XI of 1793 ; see Primogeniture ; 305 
T'es, Scale of—Shops with dwelling house, one holding—Annual value of 
holding, see Calcutta Municipal Act, Secs. 321, 322 Proviso . 674 
“Final order’—Civil Procedure Code (1908), Sec. 109, Cl. (a)—Order that 
allegations disclose no cause of action; see Privy Council : 688 


—.— — Order as to scope of enquiry before Land Acquisition Judge—Appeal 
to Privy Council ; see Civil Procedure Code, Secs. 109, 115 
Order refusing stay of execution—Civil Procedure Code (1908) 

















Secs 109 Cl. (a); see Privy Council - * 681 
^ ——'— Receiver, Order appointing—'Fit case '— Certificate— Civil Pro- 
cedure Code, Sec. 109, Cls (1) and (3); see Privy Council : en 507 
-— — 5 what is; see Privy Council c "S 688 
—— what TREO to appeal to Privy Council; see Civi Procedure 
Code, Secs 109, 115 . 
', what it denotes—Civil Procedure Code (1908) Sec. 109 CI. (a) “see 
Privy Council  .. 681 
Hit case —Civil Procedure Code (1998), Sec. 109, CI (—Substantiaitios “ff d 
execution not stayed ; see Privy Council é . . 681 
Fixity of rent —Inference —Tenancy at uniform rent d about as years ; see 
Ejectment, suit for IS er 418 
* —— case in which Bengal Tenadty Act inapplicable—lnferënce . 
from other circumstances ; see Suit for possession of a holding . e 415 


a 





p prestfnption as to—Bengal Tenan Act, Sec. *so*- Object ; 
gee Suit for possession of holding 5 z .-@ re 418 
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Forfeiture—(Contd.) 
Joint Hindu Family—Bengal Regulation VII of 1832, Sec. g— 
Act XXI. of 1850 ; see Conversion to Mahomedanism, effect of s 575 
, of purchase-money ; see Execution sale — -- S e 588 








Forma pauperis, application fo sue in —Civil Procedure Code (Act Vof 1903, 0 33» 

Rr. 4: 5, 7 (3)—Court's duty —High Court, Y urisdiction—Cause of action, 

Before an application for leave to sue in forma pauperis is granted, it is the duty 
of the Court to satisfy itself that the allegations of the petitioner do show a cause of 
action, and" the allegations are not ónly those made in the plait but also include those 
made in the examination of the applicant before the Court 

It is open to the High Court to determine at the preliminary stage whether the 
plaintiff 1s or is not entitled to succeed on the basis of the alleged cause of action, 

Nawab Bahadur of' Moorshedabad v. Harish Chandra 


: Acharjee E E 593 
Fraud and conspiracy —Forfeiture of Purchase: -money ; see Bisdülou sale i 588 
— n, Decree-holder offering bids through ado decree— 

Sale, setting aside of ; see Auction-sale .. is ; 312 
————, Settled account, re-opening of , see Account, suit for ik 165 


Garo Hilla—Fine imposed by ja ' Laskar’—Assam Regulations—Operation of the 
Criminal Procedure Code (Act V of 1893)—High Court, jurisdiction of 
According to the rules framed tinder the Assam Regulation, the High Court 

has no jurisdiction to deal with matters relating to the District of the Garo 

Hills The Code of Criminal Procedure not being in force in the said District, 

the High Court has no power to interfere with an order, purporting to inflict a 

fine, passed by a Magistrate, locally, ‘known as a ' Laskar.’ Daraing Wakma 





v. King-Emperor ..: RA 444 
Gift of a share in undivided and unpartitioned land —Kami ayati holding— 
Joint-possession ; see Mushaa ss 492 
— —, to after born children— Distribution, péd of; see Will . X 434 
, to a class—Some egre in taking—Gift, if valid, as to remaining 
amber, see Will à 434- 
Gift to a class—Incapacity ot. some Gari to kake gift, if wahid, see will 183 
Govergment of India Act, Sec. 41—Contract on behalf of Secretary of State 
—Enforceability , see Stay of execution ... 365 
Govornor-(teneral of India in Council, powers at: see Stay of ixscuhon 365 
Grant—Representatives in interest, if can question the grant; see Ejectment .. 656 
Gratitee—Conveyance in fee—Possesston iade s title when can be 
denied ; see Estoppel Sir 271 
Grantor, if can question the grant—Representatives in interest, see Ejectment 656 
Grows negligence, if fraud; see Account, suit for ves 165 


Quardianship—Mother—Re-marriage of mother —Re-marriage sanggi d caste— 
Hindu Law—Hiftdu Widows Re-marnage Act (XV of 1856), Sec. 3—Discretion to 
remove Hindu mother, how exercised. 

There is nothing in Hindu Law to make it obligatory upon the Court to remove the 
mother from te office of guardian of her infant children, merely because she has 
remarried. 

The Court is not bound, to remove the mother, who has been previously appointed 
guardian, from her office merely by reason ef her re-marriage. 

. The allowing the mother after her're-marriage to act as guardian of her minor sons 

is not cdntrary to dictates of humanity or principles of universal justice. 

The Court has a liscretion, unless good cause is shown to tffe contrary, to appoint 
arelation as guaglian under section 3 of the Hindu widows Re-marriage Áct, in the 


736 THE CALCUTTA LAW JOURNAL [ Vor. XÍII. 


Guardianship—(Confd.) 


place of the mother. The discretion is to be regulated from the point of view of the 


welfare of the infant concerned, 


If a person is appointed guardian of an infant, and events subsequently happen 
which, if they had existed at the time of the original appointment, would have been 
sufficient to disqualify him from appointmentas guardian, such disqualifying circumstánces, 
when they come into existence, justify the removal of the guardian GQunga 


Pershad Sahu v Jhalo 
Guarantes, acceptance of—Secietary of que if estopped to dhallengé legality, ; 
see Stay of execution 
High Court, jurisdiction re imposed. by a‘ Laskar m m Regula: 
tions—Criminal Procedure Code, operation of; see Garo Hills aa 
, Jurisdiction—Preliminary stage—Cause of action, see Forma 
paupsris, application to sue in 56 
, power of—Appeal admitted by special leave; see Execs, 








stay of 

—— — rules of (Original Side), Rule 483 m - 

Hindu Joint Family business—Managing member, power to contract— 
Necessary Parties, see Hindu Law 

Hindu Law— Hindu joint family busiuess—Powr of managing members t to 
make contracts—Necessary pasties to a sutt on such contracts. 





558 
365. 
444 
595 


529 
392 


345 


Where a business like money-lending has to be carried on in the interests of a Hindu 
joint family asa whole, the managing members may properly be entrusted with the 
power of making contracts, giving ieceipts and compromising or discharging claims 


ordinarily incidental to the business 


The managing members of a joint Hindu family with whom the contract ıs made 
can sue the other party to the contract without joining the other members of the family, 
who are incompetent to interfere in the business of the contract or to give a receipt under 


it and are merely interested 1n its profits 
The general proposition laid down inthe case of Alagappa Chetty v 
Velliam Chetty to the effect that the manager cannot sue without joining all 
those interested with him, if literally construed, went too far Kishen 
Parshad v Har Narain Singh 


—-—— ——— Payment by wife of a separated Hindu of her husband's debise 


` during his lifetime—Lrability of the husband to pay the monies so paid— 

Alienation of the husband's property by ^is mwidom—Suit to set aside such 

an alienation—Onus probandi 

A reversionary heir sued the assignee of thealienee from a Hindu widow to 
set aside the alienation The appellant supported the alienation alleging that 
the widow of the separated Hindu had paid the debts of her husband during his 
lifetime, and the alienation was made by the widow to discharge the debt due” 
from her late husband to herself on account of the payment so made 

Held, that the onus lay upon the appellant to prove that there was an obli- 
gation on the part of the husband or his estate to pay the monies which were paid 
by his wife Bhawani Kuuwar» Kunwar Himmat Bahadur 
Hindu Wills Aot, Sec 3—Quantity and quality of raterest—Capscity of 

donee—Gift to a class—Incapacity of some member to take ; see Wills 


Holding, non-transferable, sale of —Estoppel—Transfer6r and transferee—In- 


validity of sale, see Ejectment, suit for — « d 





power; see Sale for agrears of rent bee e^ is 


————--, transferability—Proot, necessary, see Givens or usage . P 


———Sale of portion—Bengal Tenancy Act, Sec 88—Evidence—Courť s, 


345 


IN 
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Homestead Land—Land not held as part of raiyati holding—Ejectment on 


expiry of lease of homestead land—Occupancy right—Bengal Tenancy Act, 


Secs. 21, 178, 182 
A tenant, who is not a raiyat in respect of a piece of bastu or homestead 

land but 13 so in respect of the agricultural land which he holds in the village 

and the homestead land is held otherwise than as part of the tenant's holding as 

a raiyat, must be regarded, in the absence of any allegation of local custom or 

usage, as holding the homestead land 1n accordance with the provisions of the 

Bengal Tehagcy Act applicable to land held by a raiyat, such a tenant has, 

under section 21 of the Act, a right of occupancy in the piece of homestead or 

bastu land as well as in the agricultural land in the village of which heis a 

settled raiyat Golam Mowla v Abdool Sowar Mondul 

: — ————— —-not held as part of raiyati holding—Right of occupancy— 

"Bengal Tenancy Act, Secs, 21, 178, 182, see Homestead land 

Hurt, voluntary causing of —Charge not specifying the intention to cause jake 
—Conwviction, if sustainable , see Penal Code, Secs 323, 147 

Husband’s debt—Payment by wife during husband's lifetime—Alienation by 
widow —Husband’s liability—Onus probandi , see Hindu Law 

‘If absolutely becoming entitled’—Shebait—Compensation money , see 
Land Acquisition Act, Sec 32, Sub-sec (1), Cls. (i) (ii) . : 

Impartible estate—Mitakshara school—Succession Certificate Act, Sec 4— 
“ Effect of the deceased person” , see Succession Certificate 

‘In the course of judicial proceedings’—Criminal Procedure Code, sec 
476—Application for sanction for suspension, see Legal Practitioners Act, 
Sec. r4, Paras 5 and 40 aves M 

Inconsistent claims— Plaintiff, if can put forward—Procedure to be followed, 
see Áccount, suit for 

Incorporating Statute, Construción of 

Incumbrance, annulment of—Notice signed by Deputy Col lector, validity, 
see Bengal Tenancy Act, Secs. 13, 17, 167 

Adverse possession ; see Revenue Sale Law, Sec 31 

Indian Controt Act, Sec S9—Appropriation , see Revenue Sale | ; 

Indian „Penal Code, Sec. 147—Conviction, liability to—Rioting—Failure 
of common object—Private defence, see Criminal Procedure Code, Secs 
9h 99, 165 














, Secs obj; 420—'Crnminal Breach of trust—Cheat- 
ing—Charge and commitment for criminal breach of trust—Amendment 
into one of cheating—Sessions Judge, jurisdiction— Trial on charges on 
which there was no PIT Ee proper, what is; see charge, 
amendment of 


Indian Railways Act, Sec 47, Sub-sec (3)— Delay in taking delivery—` 


Sanction; see Wharfage 


Indian Régistration Act, Sec Bre of non- egisti: see Doct- 
ment 


737 


293 
525 


639 


33! 


150 


- 579 


Indian Buoogadion Act (1865), Secs 3, Izr and 187 — NR NP DIE 
gi a clause standing by itself—Marriage—Unceriain or future event —Su to 
recover arrears of maintenagce under a will—Probate—Grant of Letters of Adm- 
nistration with the wll annexed —S Rhsequent limitation of grant by the High: 
Court, effect of —For mal alteration of the original grant—Probate sulsequent to 


the tgstitution of the suit but before decree 


A testator exefut@d a will, whose provisions were as follows “ When they (my 
daughters) will pe rgarried and if they desire to live in separate houses the person in 
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Indian Succession Act—(Conid.) - 

whose management my property will be at the time will make separate houses for them. 
For the maintenance of my daughters I fix an allowance of Rs 600 a year, etc." After 
the death of the testator, the daughters were married : 

Held, that the will dealt with the maintenance allowance for the daughters in a 
clause which stood by itself and which must be read by itself, that the payment ol the 
maintenance was not made contingent on the marriage of the daughters; and that, as a 
consequence, section 111 of the Indian Succession Act did not apply. 

The plaintiff brought the suit to recover arrears of maintenance*alleged to be due 
to her under her father’s will in September, 1900, when no Letters of Administration had 
been granted. In October, 1901, the testator's widow obtained from the District Judge 
a grant of Letters of Administration with the will annexed. On appeal that grant was 
modified by the High Court in February, 1903, by limiting it to the realisation of the 
maintenance provided for the widow by the will The letters granted by the District 
Judge were never formally altered in conformity with the order of the High Court on 
account of the death of the widow. The plaintiffs suit was decreed in December, 
1903: 

Held, that “ probate" as defined in section 3 of the Indian Succession Act 
wasin fact obtained from the District Judge, and the provisions of section 187 
of that Act were, therefore, strictly complied with ; that the subsequent limitation 
by the High Court, even if right, was immaterial ; and that the Court was com- 
petent to deal with the case as the provisions of section -187 were complied with 
before it decreed the suit. Kumar Chandra Kishore Roy v Pra- 





saung Kumari Dasi 58 
———— -, Secs. 85, 98, 108— Gift 4 a class —Validity— 
Incapacity of some lember to take; see Will 185 


Injunction—Claimant, out of possession —Kemedy, otherwise full and dis uates 

Decree for possession, execution of—Mesne-profits, decree for. 

As a general rule, when the plaintiff is out of possession and claims possession, the 
Court will refuse to interfere by grant of injunction against the defendant in possession 
under a claim of right ; but where the threatened injury would be irreparable, an in- 
junction will he at the instance of a complainant out of possession The remedy by 
Injunction is afforded more liberally toa complainant in possession to protect that 
possession than to one out of possession to protect the property until possession" can be 
recovered by law. 

When a plaintiff has sued in ejectment and obtained a decree for possession and 
mesne-profits, he should not ordinarily be granted an injunction to restrain the defegdant 
in the ordinary natural use of the disputed property and the enjoyment of all benefits 
which flow from possession, as the plaintiff has adequate remedy by way of execution of 
his decree 

If the circumstances are such as to make the injunction sought necessarily vague 
and indefinite, the Court will refuse to grant it. . 

When there is no apprehension of waste, and when the plaintiff really seeks 
to obtain control over the expenditure of the income of the disputed property by 


the defendant in possession, the appropriate remedy is by way of appoigtment . 
of a receiver"rather than grant of an injunction Kesho Prasad Singh v 
Srinivasa Prasad Singh .. *304 
Interest, payment of—Several debts—Payment Bde Without specification— 
Special circumstances to be looked to; see Lamitation Act, Secs. 19, 20 .. T 39 
Interim drder of pd $ see Legal Practitioners Act, Sec 14, paras p : 
gand 40 18 et Mo € 457 
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Interest, on mortgage-debt, when ceases—Sufficient assets available to admi- 





nistrator for payment of debt; see Debt, extinguishment of ... ota 3 
Interlooutory order, what is, see Civil Procedure Code, Secs. 109, 11g... go 
Investigation, by police—Dissatistaction—Further investigation to be made 

by whom; see Criminal Procedure Code, Secs. 202, 203 sis ii 43 
; "— Legal Practitioners Act, Sec. 4o—Court which to investi- 

gate ; see Legal Practitioners Act, Sec. 14, paras. 5 and 40 ise E 457 


Joint decree, ex-parte against one of several defendants—Decree, set aside against 
one sich + defendent—Proper Jorm of the order—Decree passed subsequently against 
the exempted defendant alone--Execution of decree—Limitation—Estoppel. 

A decree for sale of mortgaged property was passed against several persons 
Against one S it was ex parte S got the decree against her set aside. The suit wes 
thereupon decreed against her onthe merits In the meantime the decree was made 

» absolute against the other defendants. It was made absolute against S subse- 
quently. 

The application for execution was made more than three years after the making of 
the decree absolute against judgment-debtors other than S. 

Held, that it might have been more in accordance with strict procedure, if the Court 
had set aside the whole judgment and had proceeded to re-try the case as against all the 
defendants, but no one objected to the procedure adopted by the Court, and the 
irregularity (if any) in the procedure had worked no wrong and was of no real con- 
sequence, 

Held, also, that the orders absolute of different dates were in effect one decree of 
the later date, from which the statute of limitation began to run, and that the application 
for execution, against all the defendants was, therefore, not barred by limitation. 

Held, finally, that as the applications were different, the plaintiff was, 
therefore, not estopped by the judgment given against himon a previous occasion. 

Haji Ashfaq Husain v. Lala Gauri Sahai en 351 

Joint family—Mitakshara school —Purchaser at sale in execution of raring 
decree—Sale of specified share of mortgagor—Charge on the share of the 


transferor—Restitution of interest transferred ; see Execution 664. 
Joint Hindu family—Forfeiture—Bengal Regulation VII of 1832, Sec. 9— 

Act XXI of 1850, see Conversion to Mahomedanism, effect of Ate 575 
—— ——* mortgagees—Payment to one, effect of —Debt, RENNES of, see Debt, 

extinguishment of . 3 
Judgment, if can be impeached i in collateral action or procesir: see Eject- 

pens 404 


Judgment-debtor not nppelèed of notice s ünder dcos 248 of the Code of 
Civil. Procedure—Execution proceedings, validity of —Opportunity to chal- 
lenge—Adjudication—Res judicata, principles of , see Execution of decree 26 

Surisdiction—Land Acquisition Judge—Shebait, application by, to withdraw 
portion of compqnsation money; see Land Acquisition Act, Sec. 32, Sub- 

Sec (1) C!s (i) (ii) ED TE 597 
Mesne profits, antecedent and subsequent—Munsif, if can entertain 

* application $. ascertainment of subsequent mesne profits valued above Rs. 1,000. 
When a plaintiff institutes his suit for possession and mesne profits antecedent to the 

suit fn a Court of limited pecuniary jurisdiction, he may be deemed to have limited 

his claim to the maximum amofint for which the Court can entertain a suit. 

A Munsiff cannot enteftain an application for investigation of mesne profits 
p-ndente lite when the claim is laid over Rs. 3,000. The proper course for hm 
to follow is to direct he return of the plaint so far as it embodjes a prayer for 
assessment of mesne profits from&he institution of the suit to the date of delivery 
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Jurisdiction—(Con:d.) : 
of possession for presentation to the proper Court, that is, the Court of the Sub- ` 
ordinate Judge Bhupendra Kumar Chakravarti v. Purna Chandra : 
Bose ES Ves è s e 70 132 
—— of Court—Fund, application of; see Land Acquisition Act, 
Sec. 32, Sub-Sec. (1), Cls (1) (ii) * 597 
— — — Registrar of Small Cause Court—Civil Procedurë Code (1908), 
Sec 148—Order for- oap dii of time—Plaint with deficit Court- ie 





see Deficit Court-fee E 78 
Kaimi raiyati holding—Joint possession of dini and donee Undifided 

share—Unpartitioned land; see Mushaa E 492 
Knowledge of the decree’—Limitation Act, “Seh. II, Ari. 161; see 

Exparte decree ... 221 


Land Acquisition Act (1804), Sec. 32, Siite (z), Cis. (9 and Gi) Persons, 
incompetent to alienate ’—Shebait—Compensation money, if can be applied to effect 
repairs and improvement upon the remainder of trust property— ‘Purchase of other 
lands’—Shebait, ‘if absolutely becoming entitled '—S urisdiction. 

When land, dedicated to an idol or to religious and charitable purposes generally, 
has been acquired under the Land Acquisition Act, it is land belonging to the shebait or 
trustee who has no power to alienate the same within the meaning of the provisions of 
sections 32 of the Land Acquisition Act and the Land Acquisition Judge can order the 
compensation money to be invested 

The Court may, under Cl. (:)of Sub-section (1) of Sec 32 of the Land Acquisition 
Act, sanction the application of the compensation money to effect repairs and improve- 
ments upon the remaihder of the trust property. 

Cases under section 69 of the Lands Clauses Consolidation Act, 1845, reviewed 

A shebait, under Cl. (ii) of sub-section (1) of section 32 of the Land Acquisition Act, 
is not a person absloutely entitled to the fund even when it is established that part of the 
fund is needed to be applied for the protection of the debuttur estate. "The shebait, even 
if the fund is placed at his disposal, can apply it only for the purposes of the endowment. 

As under section 32 of the Land Acquisition Act, the fund is placed in the 
custody of the Court, jurisdiction is by implication conferred upon the Court 
to deal with all questions that may arise as to the application of the fund in its 
custody. A Land Acquisition Judge can entertain and investigate on the merits 
an application by a shebait to withdraw a portion of the compensation money in 





deposit. Kamini Debi s.Promotho Nath Mookherjee ... 597 
Judge, order as to scope of enquiry before—Final 
order—A peal to Privy Council; see Civil Procedure Code, Secs. 109, 115 ° 9o 





Proceeding—Apportionment—Zemindar, putnidar and tenant 
—Awmard—4Apportionment between raiyat and superior landlord—Reference by 
putnidar—Increase of compensation money—Zemindar, if entitled. . 
The ordinary rule ina proceeding under the Land Acquisition Act is that a party who 

had raised no objection to the apportionment of compensation “made by &he Collector 

must be taken to have accepted the award in that respect and such person, upona 
reference made by some other party who considers himself aggrieved by the award of 

-the Collector, is not entitled to have it varied for his own benefit. $ other words, the 

Civil Court is restricted to an examination of the question which had been refemed by 

the Collector for decision, and the scope of the enquiry cannot be enlarged at the instance 

of parties who have not obtained any order of reference. . 

But tke rule is inapplicable to a case where the scope and object of reference 
obtained by the aggrieyed party was not to settle the question of apportionmefit 
as between himself and the other party who had raised ,no objection but merely 

e 
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Land Acquistion Proceeding— Contd ) 
< to obtain a final benefit for both. Bejoy Chand = Bahadur v. 


P. K. Mozumdar .. z 


Landlord and tenant; see Estoppel 


; 
of parties 


741 


159 
271 


Enhancement of rent—Raiyat or tenure- ‘holder—Status, deter- 


ination of—Lease, mere construction of, if. suficient—Originof tenancy—Conduct 


In determining the status of a tenant, the Court must not, when the terms of a 


lease are ambiguous, confine its attention solely to the terms of the lease, but must 
also consider the evidence of surrounding circumstances and the subsequent 
conduct of the parties in regard to the subject-matter of the lease. ee 


Zemindary Co. Limited v. Bamapada Roy e. 

Old law—Recorded tenant Transferee= Landlord, if 
entitled to rent from recorded tenant, see Bengal Tenancy Act, Secs 13, 
17, 167 - s pa 5 "m 
, relaticnship cf—Adjudication—Subsequent suit for eject- 
ment, see Res judicata ia 
Suit for recovery of possesion Spec Relief Act, 
Sec. 9, see Chota Nagpur Tenancy Act, Secs. 68, 71 and 139 . 


Land Registration Act, Sec 78, 1f bar—Registration of name in respect of 





share—Collection of whole rent by amicable arrangement , see Rent, suit for 
, Secs. 78, 81, Restriction, if. incorporated by ımple- 
cation into Sec. 60 of Bengal Tenancy Act ; see Rent, suit for .. 


Laskar, fine imposed by—Assam Regulations—Criminal Procedure Code, 


operation of—High Court, Jurisdiction of ; see Garo Hills » ve 


Batrine tax,-—Assessment and levy, when ultra vires—Scale of fees; see 





Calcutta Municipal Act, Secs 321, 322, Proviso 
—— Shops with dwelling-house, one holding—Shop- keinen, when 
liable, see Calcutta Municipal Act, Secs. 321, 322, Proviso T 





Lawfully—Contract Act, Sec, 70—Payment for RUE evidence of 


title; see Contract Act, Secs 69, 70 š S. 


Tease, agreement to—Intended lessee taking possession, “position of— Specific 


nor to place the land im possession of anybody else 


performance , see Estoppel 5 

* construction—Lessee's nght to demand a fresh lengen see Cospedsstion, 
apportionment of e . - 

for cleaning of Jungle and wild tiees s Agricultural purposes '— Registra- 
tion not necessary—Lessee, position of tenure holder , see Reclamation lease 


318 


Restraint against alienation—Condition, breach of—Ejectment, suit for—Tenant 
submission of, to decree for ejeriment—Transferee if can avail of the provisions of 


Bengal Tenancy Act—Bengal Tenancy Act (VIII of 1885), Secs 89,155, 178. 


A lease provided that the tenant lessee would not be entitled to alienate the property 


It also contained a covenant that if 


the lessee afted in contravention of the said condition the landlord would be entitled to 
take possession without recourse to the Court and the tenant would not be allowed to 


plead that he hal acquired a right of occupancy under section 6 of Act X of 1859. 


suit for eyectment by the landlord against the tenant and his transferee - 


Held, that 1n spite of the condition i in the lease, the landlord was bound by 


the provisions of section 89 of the Benga) Tenancy Act. But when the tenant 
lessee had submitted to a decree for ejéctment, his transferee could not avail 
“himselfgof the provisions of sections £9 and 155 of the Bengal Tenancy Act, as 
he was under theetertns of the lease a trespasser. Buddhimeamta Parama- 


nik v. Sgrat.Chandra Banerjee ^ Er 


Ina 


672 
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Leave to appeal—Consolidation for pecuniary value—Civil Procedure Code, 
O. 45, R 4; see Privy Council 3s i “os 503 
— — — ——-—-Decisions concurrent— Reasons ion decisions ` diegene 
Substantial question of law—Civil Procedure Code, Sec, 110; see Possession, 
suit for ss f si iue oo e. $01 
— Final Order—Receiver, order appointing—‘Fit case'—Certi- 
cate—Civil Procedure Code, Sec 109, Cls. (1) and (3) ; see Privy Council .. 507 
Subject-matter of suit—Foreclosure suit—Value— Principal 
sum secured less than Rs. 10,000—Civil Procedure Code, Sed. 110 we ste 





Privy Council .. 505 
Legal practitioners, hèh can be suspended see Legal Practitioners Ast 
Sec. 14, paras 5 and 40 Dae *. vat 457 


Se Aot (1879), Secs. 14, paras. 5 pon "—Criminal 
Procedure Code (Act V of 1898), Sec. 476—'In the course of judicial proceedings’ 

The provisions of section 40 of the Legal Practitioners Act apply to interim order 
of suspension made under paragraph 5 of section 14 cf the Act. 

A legal practitioner can only be suspended under paragraph 5 of section 14 after he 
has been heard in defence under section 40 and pending the investigation and orders of 
the High Court, The investigation referred to in section 40 is an investigaticn by the 
High Court. 

Where a proceeding before the Magistrate under section 14 of the Legal Practitioners 
Act was only to the extent that an. application for sanction for suspension had been made 
by a letter to him . | 

Held, that the Magistrate was not treating ‘in the course of a judicial pro- 
ceeding’ within the meaning of section 476 of the Code of Criminal Procedure. 





In re Bajrung Sahai ee i EN E 457 
—————— Sec. 40—Inierim order of oa ; see Legal 

Practitioners Act, Sec. 14, paras. 5 and 40 ah M sas 457 

Lessee for reclamation, position of—Tenure-holder ; see » Reclamation lease... 318 


of a part of tenant’s holding—Lease without landlord's consent for 5 
years—Lessee put in A va eT by Land- 
lord ; see Possession, suit for . 499 
transferee, if. can avail of the provisions of Secs. 89 and; 145 of thes 
Bengal Tenancy Act—Lessee submitting to decree for ejectment—Breach 


of condition—Restraint against alienation; see Lease ^ 672 
Gessor and lessee—Road and Public works cesses as levied at pressie- Re. 
valuation-—Increased cesses, to be payable by whom; see Covenant e) 0" 212 


———  —— Partial eviction—Rent, suspension of —Apportionment, 

Where there is a partial eviction of a tenant by reason of interference by tbe land. 
lod with the enjoyment of a substantial portion of the lands of the tenancy, tht 
entire rent is suspended during the whole period for which the evjction has continued in 
operation. e 
Quere, whether, even if the interference is in respect of only a certain 








portion of the demised property, the rent for which is separately assessed, » there can . 
bean apportionment. Sarip Jan Bibiv Aftabuddin Miah vn 115 
Letters of administration, grant of—Effect of formal alteration of ° 
original grant; see Indian Succession Act, Secs. 3, 117; 187. ... ea 58 
, order for grant of—Order confirmed on : 
appeale-Letters not taken—-Time from which limitation runs; see Limita- p . 
tion Act (1877), Sch II, Arts. 120, 123 . *c see 239 





HE for—Rehtionship—Tjjle suit— 
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Letters of Administration—(Contd.) ^ 


Concurrent jurisdiction—Matters directly and substantially in issue, see 











Res judicata oy vts wee $4 "e "m 547 
Limitation law, intention of ; see Conversion to Mahomedanism, effect of... 575 
— ——— — —, Time of running— Application to take step in aid of execution— 

Date of disposal of application , see Execution of deciee B : 26 

Act (XIV of 1859), Sec. 1, Cl (:2)—Right barred, if revived— 

Limitation Act (IX of 1871), Sch. 2, Art. 142—Limitation Act (XV of 1877) 

Sch. I} Art. 142, see Conversion to Mahomedanism, effect of ... sis 575 

, (1877), Sec 12—Exclusion. of time—Court, closing of—Copy of 


decree, applicatien for. : 
When the Court was closed on and from the day following that on which the decree 
was signed and a copy was applied for on the next re-opening day, the time during which 
*the Court was closed should be excluded for the purpose of calculating the period of 
limitation for preferring an appeal, in addition to the period between the date of delivery 
of judgment and the date when the decree was signed 
When an appeal was filed by a vakil who had no vakalatnama, but one was 
produced later and attached to the record, the appeal must be taken, for purposes 
of limitation, to have been filed on the later date Sri Chandan Bhuya v. 
Haroo Seths se . e 544 
————————Secs. 19, 20—Acknowleagnent—Payment of interest, 

specific—Several debts—Special, circumstances—Civil Procednre Code (XIV of 1882), 

section 50—~Exemption —Inconsistent ground. 

Though an acknowledgment need not be express and may be left to implication, 
it must be a necessary implicatiqn, from the words used, that the person acknowledging 
was referring to and admitting the distinct liability in dispute and not any liability 

If there are several debts owing to the same creditor and payment has been made by 
the debtor without specification, special circumstances may be looked to, to determine 
whether the payment of interest was made on account of all or any of the debts then due. 

If the plaint shows the ground of exemption, the requirement of section 50 
of the Code of Civil Procedure of 1982 is satisfied, but this does not preclude the 
plaintiff from taking another and an inconsistent ground to get over the bar of 
limitation, is, he believes, that the latter is the true ground. Wingu Miah v. 

Heramba Chandra Chakrabarti 























T eL ES 139 
— , Sec, a2— Transfer of party—-Addition of new plaintiff , see 

Debt, extinguishment of E os - vee 3 
—- , Nec. 26—Enjoyment without interruption—Actual 

user, if nscessary; see Prescription . T 670 ` 


ttt — —— 





—, Sec. a6— User as of right—Elements—User of Oothan— 
Relation and neighbour. 

In questions regarding user of way as of right, the Court should consider the 
character of the ground, the space for which the right is claimed, the relations 

between the parties and the circumstances under which the user took place. A 

mere fact of a frequent or even a constant user of the defendant's cothan by the 

plaintiff, the parties being relatives and neighbours, does not amount to proof of 

user as of right. Meser Mullick v Hafizuddi Mallick ea 316 
— —Á — — ; Sec. 28, effect of, see Murshidabad Act, Sec 4 4 625 
) (7877), Sch. 11, Art. t3—Patni Regulation (VIII of 1319): Sec. 
157—Sale, confirmatio of —S.le, whan it becomes final and conclusive. 

A sale under the Patni Regulation does not require confirmation. It b@comes final 


and con@lusive on jhe,payment by the purchaser to the seller of he full amount of the 
purchase-money. . 
s 
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Limitation Act—(Conid ) 

A suit to set aside a patni sale must be brought within one year from the date of the . 
payment by the purchaser to the seller of the full amount of the purchase-money, and 
neither from the date when a superfluous order of confirmation is recorded, nor from the 
date when a certificate of payment is issued to the purchaser. 

Under Art. 12 of the Limitation Act time begins to run from the date of the 
confirmation of sale only in those cases in which such confirmation is required 
by the law under which the sale is held, and in other cases from the date on which 
the sale becomes otherwise final and conclusive by the law under which it is hefa 


Bhuban Mohun Moitra v. Girish Chandra Moonshi a 339 
——— —— ———, Sch. II, Art. 41—Applicabilty; see Alienation by 
guardian de facto . 277 
——— —, Sch. HH, Arts. 120, 103 ERROR administration, order for grant 
of—Letters not taken—Time from which lumitation runs—Shia Mahomedan. * 


A Shia Mahomedan died leaving sons and a childless widow. The eldest son 
applied for letters of administration to the estate of the deceased, to which 
the widow objected. The son, though he obtained an order for letters of 
administration, which was confirmed on appeal, did not take out letters In a 
suit by the widow against the eldest son for enforcement of her right to a 
share of the estate, it was Aeld that forthe purposes of Article 120, Schedule 
II of the Limitation Act (1877), time began to run at the earliest from the 
date of the appellate Court's judgment confirming the order for grant 

















Faiz Ali Khan v Sitara Begum ^ wee ac 239 
= = ee, Sch. II, Arts 142, 144—Suit by putindar for land resumed 

and resettled, see Chowkidari Chakran lands en 102 
, Sch. II, Art. 149, pia kaa bai comi | Secretary 

of State , see Mücshidabad Act, Sec. 4 .. 625 

, Sch II Art. 161—'K nowledge of the decree'; see Exparte i 

decree 221 
Lispandens—Doctrine, abplicibihty storage Suit—Decree fot sale , see 

Ejectment, suit for - inf 3s 481 
Non-transferable holäing = Parchaser from mortgagor pending 

mortgage suit, if can question mortgage; see Ejectment, suit for . 481 





Transfer of Property Act (IV of 1932), Sec 52—TH ransfer—Moritgage 
pending mortgage suit—Mortgaye to pry of subsequent mortgagee—Extinguish- 
ment of charge—Presumption. 

Where during the pendency of a mortgage suit, the mortgagor mortgaged the 
property to À to pay off subsequent mortgages created before the instit ution of the 
suit, 

Held, that the mortgage to A was not affected by the doctrine of J/spendens. 

That in the absence of evidence to the contrary, the presumption was that 
A intended to keep those mortgages alive for his benefit. Tara Prosad 

Mondal v Kristo Prosad Panda nu 13 

Mahomedan law, gift of a share in undivided lands, sev Mushaa s 492 

Maintenanca, suit to recover, under will--Grant of letters of adminis(ation 
— Effect of formal alteration of the original grant— Probate subsequent to 
the institution of the suit but before decree ; see Indian Succession Act, Secs. 


3, 111, 187 . 0. 58 
Managing momber—Power to souk contrasts Money ididiie business— 

Necessary parties to suit, see Hindu Law šis e 345° 
————— —$ sit by—Suit on contract—Other sena of the 

family 1f necessary parties ; see Hindu Law M v» Ut 345° 
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Mandamus, writ of, granted when and for what purpose ; see eal Relief inr 


Act, Secs. 45, 46 ie ise A 390 

, writ DE MN on whom to be made; see sêpedha Relief Act, 
Secs. 45, 46 EX . 390 
Marginal notes—Statutes, inter prekakion of; see Murshidabad Act, Sec 4 . 625 


Master, liability of, how far extends—Motor car, driving of rashly and aoe 
gently and at excessive speeil—Endangering human life and property— 
Chauffeur, liabibty and conviction of, if absolves owner; see Bengal Motor- : 
car & €ycle Act, Bye-law No 4, Rule 20 335 
Material regularity i in publishing or conducting sale—Civil Poscedite Code 
(1882), Sec 311—Under-statement of value of Property—Sale PPM 


see Sale, setting aside of As 192 
Matters directly and substantially in ‘nie Stalin of adininistratión pro- 

. ceeding for—Relationship— Title suit , see Res judicata m 547 
Momo of appeal treated as revisión petition , see the Bengal Wills and intestacy 

Regulation 1799  .. 677 


“Mesne profits, assessment of—Time for Sapient of Court fees if. can be ex- 
tended—Court Fees Act (VII of (870), Sec. 1r—Croil Procedure Code (Acf V of 
1908), Secs. 148 and 149. 
Under section 11 of the Court Fees Act, the Court has power to enlarge the 
time originally fixed for the payment of Court-fees. Golab Chand v 
Bahuria Hammurat Koer : m 432 
„Subsequent ascertainment—Munsif, if can entertain applicätion 
for ascertainment of subsequent mesne profits valued Puedo his pecuniaiy 








limit ; see Jurisdiction sis V T ; 132 
Mine owner—Annual net profits—Return; see Cess d Secs. 6, 72, etc. 1 124 
Minor—Misrepresentation—Legal fraud ; see Estoppel v - 228 
Misconduct of arbitrator—A ward based on private rid ; see Arbitration 

out of Court i . is P 399 
Nissen SN a vendee—Title, if passes to vendes; see Sale 

deed . PET ve 2 ose "T 660 


Mortgage, sidane of—Administrator, alienation by, without leave of Court, 
if yoid or voidable—Debt of the owner— Person entitled to avoid, if can do 





so unconditionally , see Probate and Administration Act, Sec go . 447 
— pending mortgage suit—Mortgage to pay off subsequent mortgage, 

see Lispendens — ... T . 13 
a oe 





Several morizages = Sui on prior ones—Maintainability. 
Where a mortgagee holding several mortgages on the same property 
brought a suit on the prior mortgages and applied for sale of the property but not 
esubject to the last mortgage which he held and had not sued upon. Gobind 
Prasad v. Teknarain Mahton . (19 
debt, Assignment of—Transfer of Property Act av of 1882), Ge 131, 
before amentment—Payment to morigagee after assignment without notice, if 
valid 
The validfy of an assignment of a mortgage debt by the mortgagee isto be tested 
with reference to the law as it stood at the time when it was made 
The provision of section,131 of the Transfer of Property Act before its amendment 
in 1900, was applicable tg cases of assignment of mortgage debts. Under that section 
. the assignment could have no operatiow against the mortgagors so long as express, notice 
of the&ransfer was not given to them, unless they were parties to or otherWise aware of 
such transfer, ° ° . 
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Mortgage debt—(Con:4.) 


Although it is not necessary to give notice to the mortgagor, to validate a 
transfer by the mortgagee, any payment to the mortgagee, after assignment with- 
out notice, is a good payment as against the transferee. Ismail Mollah v 

Jadunath Srimani... di A 641 
decree nisi—Application jr order TUS cu. appoiniment 
of plaintiff as—Accounts, examination of, of receiver—Order absolute, if can be 
made before examination of accounts—Furisdiction of Court which made the decree 
nisi, which wis varied on appeal to the High Court—Order absolute, if a glecree and 
appealable as such—Transfer of Property Act (IV of 1882), Sec. 99—Order for 

the examination of accounts, interlocutory, if decree—Civil Procedure Code (Act V 

of 1908 , Order 34, Rule 5, sub-rule 2—Practice—Decree, form of. 

An order granting or refusing an application for order absolute is a decree within 
the meaning of the Civil Procedure Code and is appealable as such. 

An interlocutory order for the examination of the accounts of a receiver cannot be 
treated as an adjudication or any right, claim or defence set up and is not a decree. 

An application for order absolute isto be presented to the Court which made the 
decree nisi sought to be made absolute, and even if the perliminary decree 
has been made in modification of the order of che Court of first instance by a 
Court of appeal, the application for order absolute may, both according to the practice 
of this Court and in law, be made to the Court of first instance which made the, decree 
nisi ; there is nothing in the law which requires that the application should be made 
to the Court of appeal 

In a mortgage suit in which a receiver of rents and. profits has been appointed, the 
judgment ought to direct that in taking the account, the plaintiff should be charged 
with the amount (if anything) paid into Court by the receiver, and with such a sum as 
should be in the receiver's hands atthe date of the certificate, and with such a sum 
(if any) as the plaintiff should submit to be charged with in respect of rents and profits 
to come into the receiver's hands prior to the order absolute. 

The receiver appointed in the course of a mortgage suit, should ordinarily be an 
indifferent person between the parties to the suit, one who has no pecuniary interest 
of his own, which might conflict with the duties of his office. 

The propriety of appointing the mortgagee himself, as receiver, is extremely doubt- 
ful, and it would be prudent on the part of a plaintiff mortgagee if he does nat accept 
the office of receiver. 

If, however, a plaintiff mortgagee accepts the office of. receiver, he is liable 
to account, and the sums, if any, received by him, must be applied towards the 
discharge of the judgment debt, before he can obtain an order absolute for sale. 
If the mortgagee is himself the receivet, the sums actually realized or which with 
due diligence might have been realized by him, should be set off against the 
judgment-debt. Shamuldhun Datt v Lakhimani Debi . 459 
— —guit—Paramount title, question of, if can be investigated. 

The general rule that a question of paramount title cannot’ be properly 
investigated in a mortgage suit 13 subject to exceptions Where the defendant 
is sued upon the assumption that he is the legal representative of the mortgagor, 
itis open to him to setup his own title. Wafar Chadra Kula v. 

















Ratnamala Debi... . 0 85 

—— ——-Receiver, appointmeant aes jaganen; pem to S see Mort- 

gage, decree misi Ed - $^ a - * 459 

—— s Receiver, who should be appointed ; see Mortgage, decree nisi 459. 
——— ——, when terminates— Sale absolute ; see Receiver, appointment 

of T ut et et ut mcn IM 487 
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Mortgagee, if can be appointed receiver ; see Mortgage, decree nist e 459 

Receiver, duty of—Order absolute—Accounting ; ; see Mortgage, i 

. decree nis: En ous 459 

——, if disqualifcation—Hindu Tawi see Guardianship Set 558 
Mother, remarriage pe oc LEM ees by Caste; 

"see Guardianship ` oe 558 
Motor-car, allowing to be driven at excessive speed, if an sence; ; see Bengal 

Motor-car & Cycle Bye-Law No. 4, Rule 20 a s 335 


———  ——-, driving of, rashly and negligently and at an excessive speed— 

Endangering human life and property—O wner, liability of—Chauffeur, lia- 

bility and conviction of, if absolves owner—Allowing car to be driven at 

excessive speed, if an offence—Master, liability of, how far extends, see 

Bengal Motor Car & Cycle Act, Bye-Law No 4, Rule 20 a ees 335 
Muktear, right to appear for accused— Criminal Procedure Code (Act V of 1898), 

Secs. 4 (r), 340.—Sessions Court—Uncertified pleader—Discretion, how exercised, 

Subject to the permission of the criminal Court in each case (and this applies 
equally to the Sessions Judge and Magistrate), a muktear can practise and defend an 
accused person. 

An accused person having a right to be defended by a class of persons ëniiinerated 
in section 4, clause (v) of the Code of Criminal Procedure, it is not a wise discretion on 
the part of the Sessions Judge or the Magistrate to refuse permission to a muktear 
appearing for the defence. 

Every Magistrate is bound in éach case that comes before him to see the 
discretion. vested in him by law before giving audience to an uncertified pleader 
(and this does not apply to a muktear, who is a certified pleader) and in decid- 
ing whether permission should be given or not, the character of the person 
appointed to plead is one of the matters to be taken into consideration, Ishan 

Chandra Bhat v. King-Emperor e 7 635 
Murshidabad Act (XV of 7397), Sec 4—Sust for recovery of portion of scheduled 

property—Burden of proof —Limilation Act (XV of 1877), Sec. 28, Sch. 1, Arts. 142, 

144, 149—Adverse possession, natitre of—Constructive possession, doctrine of—Thak 

and survey maps, evidentiary value—Thak and survey maps, disagreement—Mar- 

ginal notes, if can be relied on in interpreting statutes. 

Thé Nawab Bahadur of Murshidabad is entitled to sue for recovery of any portion 
of the scheduled immovable property within 60 years from the date of adverse possession 
or assertion of title, unless the defendant acquired statutory right before the zist 
March, 1891, when the Act was passed The proper procedure to be followed in trying. 
such a suit is this, The question ‘of title must be first determined ; this should be done 
by a comparison of the thak and survey maps in the locality. 

The burden of proof'i is on the defendant to show that before the 2:st March, 1897; 
fe had acquired a good title by adverse possession for 12 years. 

The effect of section 4 of the Murshidabad' Act is to make Articles 142 and 144, 
Second Schedule of the Limitation Act. inapplicable to a suit by the Nawab Bahadur 
for the recovery of any portion of the scheduled property. Section 4 of the Murshidabad 
Act embodies ę rule of limitation applicable to suits for possession by the Nawab 
Bahadur in respect of the scheduled land. iR 

- * Article 149, Schedule II of the Limitation Act, is applicable only to suits by or on 
behalf of'the Secretary of State. It is inapplicable to assignees from the Secretary of 
State . 

"o Tho effect of section 28 of the Limitation Act is not. merely to extinguifh the title 
of the rightful owner of the land, but also to create a title by negation in the occupant, 
which he can actively assert if hé.loses possession even as against the true owner, 


< 


m 
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Murshidabad Act—(Contd) CE 

The Thak and survey maps afford important evidence of possession at the time 
they were made, and, as evidence of possession is evidence of title, they afford also 
valuable evidence of title. E 

In case of disagreement between the żak and survey maps, the one that more 
closely agrees with the local landmarks is to be followed. 

Adverse possession to be effective, must be possession adequate in continuity, in 
publicity and in extent of area. The possession to be adverse, must be actual, visible, 
exclusive and hostile, "The acts of user, in order that they may take tHe soil pit of the 
true owner and vest itin the wrong-doer, must be of a character such as 1s inconsistent 
with the enjoyment of the soil for the purposes for which he intended to use it. 

The doctrine of constructive possession cannot be applied in favour of a wrong 
doer, whose possession 1s to be confined to actual possession. 

When the evidence of possession is of equal weight on both sides, the presumptioh 
is that possession goes with the title. - 

Quare. Whether marginal notes can be relied upon in the interpretation 
of statutes Wawab Bahadur of Murshidabad v. Gopi Nath Wandal 625 
Mushaa-—CGi/! of a share in undwided and unpartitioned lands—Kaimi Raiyati hold- 
~ ing—Foint possession of the donor and the donee—Law of Mushaa, whether applicable. 

Where a donee under the Mahomedan Law was let into joint possession of a raiyati 
holding an undivided share of which was the subject of the gift, from the date of the 
deed of the gift, and the donor and the donee continued to remain in such possession of 
the property for nearly 14 years: 

Held, the doctrine of Mushaa was not applicable to the case, and the donor 
could not challenge the validity of the gift inasmuch as possession baving been 
given and taken the property was transferred, and he ratified and acknowledged 
the gift for so many years. Abdul Aziz v. Fateh Mahomed Hazi’ .. 492 
Non-testamentary document—Immediate operation—Final and urerorable; 











see Document — ... -'sig 
Wotice—Bengal Tenancy Act, Secs. 155, 17, proviso Lens for rédlamation 

of waste land, see Ejectment EN 300 
Incumbrance, annulling—Deputy “Collector, signator. of, validity , 

see Bengal Tenancy Act, Secs. 13, 17, 167 tee z ise 613 

-—— Objection as to non- OVES CSPRSIN ES PERUANO Coi see” 
Auction-sale, setting aside of ii. m 162 
i to quit by some co-sharer landlord, if sufficient; see Estoppel oes 228 
under Sec. 248, service of, object of; see Auction. sale, setting aside e 

of =» E e ET ves eee toe 162 
Objection as to admissibility in evidence, when to be taken; see UPS 

admissibility of |... Ue nm B Q8 
Obligation to release property settled Setlenent Trot Ad pre posses- 

sion; see Oudh Law - 63 


Occupancy holding—Contest between purchasera= Sale private— Sale eim 





Estoppel— Evidence Act, Sec. 115, see Ejectment, suit for 479 
— right— Homestead land not held as part of raiyati holding Bengal 
Tenancy Act, Secs. 21, 178, 182; see Homestead land 255 
prm right; see Chowkidari Chakran, lands  ...* ace Bs 109 
t Occupier '—Father's house in ree of his eerie, auslifation; 
ses Election dee pa e. 47 


Offering to an idol, if fents and profits of land within Sec. iate) €riminal 
Procedure Code; see Criminal Procedure Code, Sec.°145(2) «e p ove 445 
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Oothan, user of—User as of right —Elements—Relatives and neighbour; see 








. Limitation Áct, Sec. 26 T 316 
Oral evidence—A dmissibility—Evidence Act, Sec. ga-Abatemen of "E im eee 
Registered lease , see Surrender . 284 
Order granting or vefüsinp order absolute, if deire Appeal; see Mortgage, 
“decree nisi : 459 
absolute, application for, where to be Presented = Preliminary deren 
Modification of first Court's order; see Mortgage, decree nist ... 459 
————* *—Order granting or refusing, if DERI SN see Mort- s 
gage, decree nisi sash 459 
for enlargement of time, nature of—Plaint with deficit Court- fee— 
Civil Procedure Code (1908), Sec. 148 ; see Deficit Court-fee — ... 78 
of District Judge, calling upon the claimant to furnish security, d 
decree— Appeal ; see The Bengal Wills and Intestacy Regulation, 1799 — ... 677 
*——— passed on appeal’—Civil Procedure Code VIE 109, CI. - 
(a)—Essential elements ; see Privy Council : 6&8 
— Civil Procedure Code (19e8), Sec. 109, Cl. e= 
Order refusing stay of execution ; see Privy Council. ws 681 





Order of High Court in exercise of its revisional 
jurisdiction—Civil Procedure Code ens Sec 1c9, Cl (a); see kg Coun- 
cil... A 688 
ANGEN NE — Bn High Conti in E 3 i 
Patent—Leave to appeal to ru et see Civil. Procedure Mu E 
Sec. 109, 115 — .. 90 





——— —9Á is said to | be-—Civil EM Code (Q 908), 
Sec. 109, Cl (a) ; see Privy Council eus 681 
Outh Law-—Settlement—Obligatn to release the property settled —Trust—Adwerse 
possession. 


At the time of the first settlement of Oudh in 1859 a lady applied as malik for settle- 
ment of the villages in suit. Her claim was opposed by a Nawab, who was 1n possession 
until certain moneys, which he had disbursed on her account, were paid off. That objec- 
tion was upheld and the settlement was made with the Nawab “in accordance with 
possession," and tlie lady was directed to proceed by a separate application to get the 
property released by payment of the money due by her. In 1867, when the regular 
settlement of the Province wasin progress, the lady's application for settlement of the 
villages with her was again resisted by the Nawab on the ground that they were included 
in the sanad granted by Government to him, and dismissed on the gist October, 1868. 
The suit was instituted in 1905 to recover possession of a half share in the villages: 

Held, that the correlative obligation that lay on the Nawab to release the ` 

° property on payment of the money did neither create atrust nor constitute 
the Nawab a trustee for the lady , that 1n 1867, when the lady appliedfor the 
regular sattlement, an adverse title was distinctly set up by the Nawab, and from 
the 31st October, 1868, the date of the dismissal of her application, the Nawab s` 

e possession wag adverse to the lady ; and that the suit was, therefore, barred. 


Muhammad Bakar v. Nawab Mirza Muhammad Bakar 


. i Ali Khan .. 63 
Owner—Cess Act, sec. o e for cess—Mine—Owner aa occupier ; 
See Cess Act, secs. @ 72, &c 6 124 
Entitled to receive tent Bengal Municipal Act, Sec. '6 (Te see 
ection , è .- T 471 


Paramount title, question of, whën can bè: aveatigated į j see ? Mortgage suit ,. 85 
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Partition, application for, maintainability—Decree giving liberty to apply— 
Suit for construction ; see Will — Qs 





In cases of partition, where several persons are co-owners or co-sharers of 
immovable property, partition should be effected between them by giving to 
each his share in specie as far as practicable Where the nature of the property 
is such that a division thereof amongst all the share-holders cannot reasonably or^ 
conveniently be made and the parties are agreed that no division should be made, 
the Court is to direct a sale of the property among the co-sharers, Thé: propeg? 
should be given to that share-holder who offers to pay the highest price above 
the valuation made by the Court. One co-sharer cannot be compelled to trans- 
fer his share at a valuation to the other, merely because the latter was in posses- 


sion of the property at the time when the action for partition was .commenced. ~~~ 


Debendra Nath Bhattacharjee v. Haridas Bhattacharjee 





validity of, if can-be questioned in appellate Court. 


183 


Division inconvenient <Co sharir, rights of—Co-sharer in possession Prabata. - 


322 
suit—Decree by consent amongst some of the parties, efect « 9 —Canpromisé, 


Where a decree is passed by consent of parties, the question as to whether or not 


the compromise decree is valid cannot be gone into on an appeal against that decree. 
When a suit is for partition of joint property, a decree by consent amongst —— - 


some only of the parties cannot be maintained. Misc Dasi v. Gokul 
; Chandra Sen FA sis m 
Partner’s private debt—Partnership frm, if bound ; see i Partnership debt.. 


16 
.234 


Partnership debt—Release by one partner, hex invalid —Discharge 4 parine s 


separate debt, 


Asa partnership is formed for the common benefit of all the partners, every transac- 
tion ought legally to be on joint account and not for the exclusive benefit of one member 


of the company, so that one partner cannot bind the firm to pay his own private debts. 


` An agreement by one partner to discharge a debt due to the firm by setting 
off his individual liability against it, is not binding on the firm, unless made with 
the consent of the other partners or subsequently ratified by them. Baikunt 
Nath Chakrabarti v. Hara Lal Pal Chowdhury ` ^ 
Pathway made by joint owners—Private Street ; see Calcutta ilc Ait, 
secs 3 (35), 445 
Payment to mortgagee after “asaigoment—Mortkagor having no notice ot 
transfer—Payment, if good na transferee, see Mortgage debt, assign- 
ment of és v 
to one ofthe joint niortgagêên; effect at: Debt; discharge < of, " 
` Debt, extinguishment of 


Penal Code (7860), Secs. 323, 147—Hurt, ule causing of—Charge, ábit 
Convichon, if sustainable—Common object, omission to specify, if vitiates 


viction. 

In the absence of a charge for an offence of voluntarily causing Hurt arid the 
common object charged for causing rioting not specifying the intention to cause 
hurt, there can be no conviction for voluntarily causing hurt under section 323 


of the Penal Code. Lal Mohan Mandal o Kali Kishore Bhuym&ii... 


" 


234 


3 


of— 


con- 
Rd 


e 
329 


Pensions Aot. 1871, Sec. 4—Setretary of State—Agreement of service, validíty—Sit, 


whether maintainable sn civil Court. 


Under section 4 of the Pensions Act, 1871, a civil Court cannot ‘entertain a 


suit relating to any pension conferred by the British Government, whatever may 
have been tfe consideration for such pension and whatever may have been the - 
nature ofthe payment for Which such pension may have been substitutdfl. Sarat 


-° 


Chandra Das v Secretary of State for “India in Gouncil 369 
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Permanent lease by ráiyat-—Under-raiyat —Suit for pieno -against 
raiyat a maintainability , see Ejectment .. : 649 
tenure, sale of—Execution of decree other than rent deite y 
Purchaser, title, when complete—Landlord’s sce if necessary ; 








, Bengal Tenancy Act, secs. 13, 17, 167 — ... T 613 
- - Purchaser, when liable t to pay ‘eit to landlord , . 
' see Bengal Tenancy Act, secs. 13. 17, 167 613 
Person propounding will benefiting by it—Undue infiuence—Motive Sand 
^  opportényy ; see Will is A a 72 
——- incompetent to alienate' — Shebait-— Compensation money, in- 4 
vestment of; see Land Acquisition Act, sec, 32, Sub-sec. (1) Cls. (i) i) .. 597 
Place lawfully set apart for the use of pe what is; see Municipal Act, ? 
Secs. 298, 299, 574 <a vi vs 327 
Plaint, defective, effect of ; see Account: suit oi ia d 165 


——— Order to pay the deficit Court-fee within a fixed time—Effect of carry- 
ing out Srder— Civil Procedure Code of Lad sec. 149 ; see Déficit Court- 


fee 78 
Plaintiffs right dibssgbatidy nullified pending suit—Suit—if to be dismissed, 

see Ejectment, suit for =... oe 481 
Possession, decree for recovery si Previous possesion Süt a not evade sec, ia 
7? gof the Specific Rehef Act; see Ejectment say A 649 

, evidence of—Equal velght-Presumptioi see - Mürshidabád Act; : 

Sec. 4 .. 635 
—— — — given in Teu of dires if can be retained gain husband's Reis TERME 

Accounting Possession if to be by agreement, see Dower Ga fos 427 





Suit foxr—Land held froma tenant under a lease fer five yeqrs—Dis- 
possession by landlords or maliks—Lease by tenant, ifa contravention of his rights 
as atenant—Abandonment of portion of the holding—Suit before expiry of lease, 
if maintainable—Sub- lease, raiya?'s power to grámt—Bengal Tenancy Act (VIII of 

` £885), Sec. 85 x 


A raiyat has power to grant a sub- ‘lease, though that power is restricted by, section 
85 of the Bengal Tenancy Act to a term of nine years, z 
Where a tenant granted a leaseof a portion of his holding to a person without” - 
the consent of the landlord and placed him in possession not of the whole holding 
but, only of the portion leased and did not do anything to justify the Court in 
arrivigg at the conclusion that the lessor intended to abandon the holding, the 
lease must be held to be a lease which the lessor was within his rights in granting 
and the lessee is on dispossession by the malik or landlord, entitled to a decree 
for possession in a suit brought for the purpose, before the expiry of the lease. 


Mahomed Tagi v. Choa Lal s wie si 499 
Possessiop of land, when reformed, by defendant; ; see Adverse possession 30 
Praotice—Inconsistent views of Courts below—Privy Council, see Document 519 


Sa rigina Proceedings-—Special leave to appeal—What the ki same must 
show by their petition. "n 
*.  'His Majesty will not review criminal "proceedings unless it be shown that by a 
disregard of the forms of” legal précess, or by some violation of the principles of natural 
justice, or-otherwise, substantial and grave injustice has been done, 
Thesapplicants ought to show the materials upon which one of those pro- 
positions can be’ estalfished and ought fully to inform the Board* of the facts. 
aan J. 8. B. Birch The King-Emperor .. T e 129 
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Presoription—Jndian Limitation Act (XV of 1877), Sec. 26—Enjoyment, substantial 
—User, whenever necessary—Irrigation—Indefinite—Water taken through agerent, 
openings. iea xd 

Section 26 of the Limitation Act only requires enjoyment without interruption for 
20 years and not actual user. Itis sufficient if it is proved that a right has been. subs- 
tantially enjoyed for the requisite period. S 

Where ıt was found that the water of a tank was always used for irrigating the 
defendant's land, that there was user by the defendant whenever it was necessary and 
that the defendant's land was irrigated with the water of the tanle for mete than 20 
years. 

Held, that. the defendant had proved a prescriptive right to the use of the water 
of the tank for irrigating his lands. 

Where the water was taken for irrigation purposes through openings "iade in the 
embankment which (openings) were different 1n different years according to the height» 
of the water. 

Held, that there was no such uncertainty in the mode of user as to make it 








indefinite. Ghasiram Mandal v. Asirbad Mahto - 670 
Presumption as to fixity of i nee pid Act, Sec. $0—Object; s see 
suit for possession of holding 415 
————— —— — (Case in “which Bengal Tenancy Act in- 
, applicable, see Ejectment, suit for € 418 
— — M — —-where applies—Bengal Tenancy Act, Sec. 50 RES 
— Sale by tenant of non-transferable holding ; see Ejectment, suit for P 418 


Charge, extinguishment of ; see Lispendens 





Lgs 
Corporation—Statutory powers; see Calcutta Municipal Act, 
Secs. 298, 299, 574 ^ . 9827 
Possession, evigence of, of qual weight, see Murshidabad Aci, 
Sec 4 625 
= where applies—Bengal Tenancy Act, “Sec. 5, Sub- -sec 5: see 
Bengal Tenancy Act, Sec-s, Sub-secs. 5,45, 116... p $12 
Priest, exclusive right to officiate; see Declaratory Suit eL e 449 
Primogeniture—Regulation XI of 1793—Preamble and Sec 3—Family custom— 
Bhuiya— Raj. 


Regulation XI of 1793 was not aimed at abolition of all customs of primogeniture 
but customs which had originated in “considerations of financial convenience” and which 
were "repugnant both to the Hindu and Mahomedan laws." Section five of the said 
Regulation merely gives efect to the general intention expressed in the preamble. e 


A custom of descent according to the law of primogeniture may exist by 
kulachar or family custom, although the estate may not be what is technichally 


known as Raj; such a &slachar 1s in no wise taken away or rescinded by the, 6 
application of Regulation XI of 1793. Bhuiya Sarat Kumar Das 
Mahapatra v. Akshoy Narayan Das .. be -> -305 
Prinoipal and agent—Entrusting money for specific TRIESTE on 
equitable grounds—Burden of proof —T'rust duties ; see Account, , sui for .. 165 
Private common drain of Pe niece of drainage ; see - Qu 
Act, secs. 298, 299, 574 aas . * 327 


——— — -defence— Part owners and occupiers iof house—Starch warrant, diseno 
of—Search for stolen goods, ari ; gee Criminal *Procedure Code, " 


secs. og, 98, 165 we A 639 
—  Rioting—Failure of common i object , see Crimigal Procedure 
Code, secs. 94, 98, 165 ies he aes i sis 639 
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Private—(Conid.) VE. a, 
— —fitreet—Pathway madd by joint owners; see Calcan ERER ` 
Act, secs 3 (35), 445 ane is 219 


Privy Councll—‘Civil Procedure Cote (det V of 1903), See. 109, Cl. (a)— Order 
passed on appeal' — Final order —Application to sue m forma pauperis—'Order of 

_ reversal —Elements of appellate Court—Pelition disclosing no cause of action. 

An order passed by the High Court in the exercise of its revisional jurisdiction 
reversing that of the Court of first instance allowing the applicant to sue in forma pauperis- 
is an order fasged on Sppeal within the meaning of clause (a) of section 109 of the Code 
of Civil Procedure, 1998. 

Two essential elements are to Ss considered in deciding whether an order is passed 
on appeal within the meaning of clause (a) of section 109 of the Code of Civil Procedure, 
namely, (1) whether there exists the relation of superior and inferior Court ; and (2) 
frhether there exists the power, on'the part of the superior tribunal to review, affirm, 
modify or reverse the decision of the inferior tribunal. 

An order of the High Court based on the ground that the allegations in an — En 
tion to sue in forma pauperis do not! disclose any cause of action, is a ‘final order’ within 
the meaning of clause (a) of section 109 of the Code of Civil Procedure. 

The term ‘final order’ denotes an order which finally decides any matter directly at 
issue 1n the case in respect of the rights of the parties. If the order decides in effect 
finally the cardinal pointin the suit,'if it decides an issue which goes to the .foundation 
of the suit and therefore is an order which could never, while the decision stands;be- 
questioned again in the suit, it is a ‘fihal order’ within the meaning of section 109 of the 
Code of Civil Procedure, notwithstanding thatthere may be subordinate enquiries’ to be 
made. 

- Whether the character of finality can be rightly claimed in tm of an 

order, should be determined with reference to the precise relation in which it 
stands to the proceeding before the Court. Harish Chandra Acharje» v. 
Nawab Bahadur of Moorshidabad  .. 688 
—Civil Procedure Code (1908) Sec. 109, Cls, (a) and (c) aud O. ar, R. 5. Order 
refusing stay of execution—'Order passed on appeal'— Final Order —' Fit case'— 

Substantial loss, question of—Discretion. , 

An order deciding that circumstances have not been esablidied such as i oui justify 
an order for stay of execution of a decree under appeal is not a ‘final order’ (but an 
interlocutory order), nor an ‘order passed on appeal’ within the mrantak of clause (a) of 

- section 109 of the Code of Civil Procedure. 

The term ‘final order’ in clause (a) of section 109 of the Code of Civil Procedure, 
denotes an order which finally decides any matter directly at issue in the case in eee 
of the rights of the parties. -- 

e An order cannot bedeemed to have been passed on'appeal unless itis an order 
passed by a superior Court in reversal, modification or affirmance of an order of an in- 
ferior Court. To constitute appellate jurisdiction, there must exist -the- relation - of 
superior and“inferior Court and the power on the part of the former to review “the 
decision of the latter. 

* Clause (c) ofisection 109 of the Code of Civil Procedure is intended to meet T 
cases, such, forexample, as thosein which the point in dispute is not measurable by 
money, though it may be of great public or private importance 

'The discretion. vested in the Court by glause (c) of section 109 of the Code of Civil 
Procedure is to be sparingly used. ~. 

Thegguestion whether or not the applicant had established that substantia loss might 
result to him if execusion was not stayed pending the hearing ofsthe appeal presented to 
the High Court, ignota question ofsuch exceptional importance as would justify a 
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Privy Council—(Conid.) 


special certificate of fitness under clause (c) of section 109 of the Code of Civil "Prol, 

cedure. : 
Clause (c) of section 109 of the Code of Civil Procedure is not ta be inter- 

preted as restricted in its application to cases of ‘final orders’ precisely in the 

same manner as clauses (a) and (b) Srinivasa Prasad Singh v. Kesho 








Prasad Singh sf ah 681 
— ——Leave to appenl—Consolidatron for pecuniari orlue—Giwil Procedure 
Code(Act V of 1908), O. 45, R. 4. . . 


Where the fundamental question in the cases, which goes to the root óf the 
matter, is common to all the suits and the cases are tried together and decided 
by the same judgment, the suits will be consolidated for the purposes of pecu- 
niary valuation under Order 45, Rule 4 of the Code of Civil Procedure, though a 
substantial question of law arises in some of the suits only, and not in the . 
others. Banga Chandra Dhar v. Jagat Kishore Acharyya ... 503 
Leave to appeal—Decisions concurrent—Reasons for decisions diver- 

gent—Substantial question of Law—Crwil Procedure Code (Act V of 1908), Sec. 110 

Where the decrees are concurrent but the reasons for the decisions are 
divergent, leave to appeal to His Majesty in Council cannot be granted unless 
the applicant shows that some substantial question of law is involved in the 
appeal. Banga Chandra Dhar v. Pakai Bepari aie . . $01 
————— Leave to appeal—' Final order '—Receiver, order appointing- Fit 

case—Certificate— Civil Procedure Code (Act V of 1908), Sec. rog, Cls. (1) and (3). 

A ‘final order’ within the meaning of clause (a) of section 109 of the Code of Civil 
Procedure of 1908, means an order which finally decides any matter directly at issue in 
the case in respect of the rights of the parties. An order sepan a Receiver is not 
an order of this description. 

Section 109; clause (c) of the Code of Civil Procedure of 1908 covers special cases, 
such, for example, as those in which the point in dispute is not measurable by money, 
though it máy-be of great public or private importance. To certify that a case is of. that. 
` kind, though it is left entirely in the discretion of the Court, is a judicial process which 
cannot be performed withont special exercise of that discretion, evinced by a fitting 








certificate. 
Where the question in controversy was whether a Receiver should or should* 


not be appointed in respect of the subject matter of the htigation, and the Courts 

took divergent views upon the matter, certificate as to the fitness of the case for 

appeal to His Majesty in Council was refused. Mahomed Musaji Saleji v. 
Ahmed Musaji Saleji wee 507 

Leave to appeal—Order “ passed on spel gi Letiese Patent— i 

Order passed by High Court in Revision; see Civil Procedure Code, Secs. 


106, 115 





* 90 
B to appeal—Subject pue of suit—Valup—Foreelosuro suit—- 

Principal sum. secured less than Rs. 10,000—Civil Procedure Code ( of 1908), 

Sec. 1106. : 

' In a suit to enforce a mortgage security, where the proceedings ar are qptirely 
in rem and the mortgagor is not sought to be made personally liable, the value 
of the subject matter in dispute is the amount claimed, when such amount 
falls short of the. value of the mortgaged property, whilé'it is the value of the 
mortgaged property when the amount due under &he mortgage Exceeds the value 
of the property. Benoy. Lal Roy Chowdhury» Kamalapati Banerjee ,  505' 
Special deave to appëal==Grminal proceedings—Pegitian, what ar 
^ to show; ses Practice ECOLE PTT ^. 














: 129. 
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Privy Counoil-(cCoutd.) 
Practice—Inconsistent views of the Courts below; see Docu- 





ment . 

Probate, giant of, sabaequent to > the institution of TM suit but bloss decree — 

Suit to recover maintenance under will—Grant of letters of administration— 

“effect of formal alteration of the em grant; see Indian Succession Act, 

Secs. 5, 111, 187 

Probate and Administration Act, Sec. 34 Administrator pendente 
lite-g-Discretign of lower Court and High Court., 

Before? an administrator pendente lite is appointed: the Court must be 
satisfied that the appointment 13 necessary and proper The appointment cannot 
be claimed as a matter of course, because the proceedings are contested. 

Jogendra Lal Chowdhury v. Atindra Lal Chowdhury ... 
— : Sec. 34—A dministration pendente te 
whén to be appointed, see Administration pendente lite 
S00, g0— Administrator, alienation öy, 
without leave of. Court—Void or voidable—Person entitled to avoid —Equity 
—JDeb of the owner. 














753 


47 


An alienation by an dade without leave of the Court, where such 
leave is necessary under section 90 of the Probate and Administration Act is not 
void but merely voidable and consequently no person who is entitled to avoid the 
transaction ought to be allowed to do so in such a manner as to, enable him to recover 
property which would otherwise þe lost to him and at the same time to keep the money 


or other advantages which he has obtained under it. 

Where plaintiffs seek for a declaration that a mortgage executed by their 
mother as administratrix to the estate of their maternal grandfather in order to 
repay a loan taken by the maternal grandfather is not binding upon thera as 
reversioners, but do not offer to påy up the mortgagee, they are not entitled to 
avoid the transaction unconditiondlly, although the mortgage maybe voidable 
by them under section go of the Probate and Administration Act. phasi 

Chandra Palv Kalidas Chandra “ 
Procedure, to be adopted when deficit Court-fee not Pus) in time , see Deficit 

Court-fee . 

Proceedings for aaia of estate of awe it suit— Order of Dis- 
trict Judge, calling upon the claimant to furnish security, if HOSCE 

see The Bengal Wills and Intestacy Regulation, 1799 
Projection, an integral part, if fixture ; see Calcutta Municipal Act, Sec dn. 
Proprietor's private land— Occupancy right ; see AM Tenancy Act, Secs. 5, 

Sub-sec 5, 45, 116 
Pujari, right of, to worship a public idol and to approptiats the offerings there- 

e of—Profits of land , see Criminal Procedure Code, Sec. 145 (2) 
Panpun, sradh Pres Declaratory E udo see dE UD. 
suit? . . ed 


Purihega by dn aiis under NE vui of 1810, effect of; xe - 


Chauki@an Chakran lands |... > 
of other anda —Shebait- Compensation money, if can be 


applied to effect repairs and} improvements upon the remainder of trust . 


. property , see Land Acquisition Ac, Sec. 32, Sub-see (1), Cls. (i) (ii) 


Purchaser at Revenue sale—Status—Real a. see Revenue Sale Law, 
*Séc. 37 
it fale i in | execution e mortgage dectee—Rettitution of interest 
e 


102 


597 


293 
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Purchaser—(Conid). » 
transferred— Joint family—Mitakshara School—Sale of specified share of 
mortgagor—Charge on share of transferor, see Execution — .. d 664, 

Putni Regulation, Sec 14—Notice ‘io duly served—Sale void or 
voidable ; see Ejectment en "m 404 ^. 
———— ——, Sec 15—Sale when final and Brandes see Limitation Agi 
Act, Sch H, Art 12 339 

Putnidar—Suit for land scented and re- „settled— Limitation Act, Sch " Arts 
142, 144 , see Chaukjdart Chakran lands ; EN : . * 102 


Putnidar’s suit for recovery of land resumed and re- settled "máipksionbdity- . 
Putnidar not registered .in Zemindar's sherista , see Chaukidari Chakran 





lands . - m 102 

Putni Sale, if to be confirmed Puiii Regulation, Sec. 9; see Ejectment Z 404. 
suit to set aside— Time from which limitation ruris—Date of pay- 

ment of purchase-money , see Ejectment 404 


———suit to set aside, when to be brought -Superfüdas order of 
confirmation—Certificate of payment, issue of ; see Limitation Act, Sch 11, 











Art. 12 pi ii - i x kas AN 339 

, when becomes final and conclusive , see Limitation Act; Sch. H, 
Art 12 «is P . d i è 339 
- , when confirmed , see Limitation Act, Sch Il, Art 12. B 339. 
, validity of, if can be attacked collaterly , see Ejectment " 404 

Este of rent as fixed by decree—Entry in Settlement Record--Conflict 
between ; see Res judicata... 653 

Receiver, accounts of, order for exin nation NA order- Decree. , 

see Mortgage decree nms .. 459 





, appointment of —Crvil Procedure Code (Act V of 1908); o. 40, Kalis Ir nnd 
.  2—Sale in execution of mortgage decree—Sale, setting aside'of, application for— 

Common manager—Bengal Tenancy Act, Sec 95—Scope and object of appoint-_ 

ments—Mortgage suit, when terminates—Cause, when pending. 

A mortgage suit does not terminate till the sale has became absolute. — . 

A cause is said to be pending in a Court of justice when any proceeding can be 
taken in it. n ; 

If a case is made out for the interference of the Court, a Receiver may be appointed, 
under Rule 1, sub-rule 1, clause (a) of Order 40 of the Code of Civil. Procedure of 1608, 
of any property after its sale in execution of a mortgage decree and before the sale is 
confirmed g 7 

A Court has power to appoint a Receiver ın respect of properties which are already 
in the possession of a common manager appointed by the District Judge under section 95 . 
of the Bengal Tenancy Act - ' 

* The provisions of Order 40, Rule 1 of the Code of Civil Procedure of 1908 are net ° 
controlled by those of section 95 of the Bengal Tenancy Act n 

The object and scope of appointments of Receiver and Common. Manager e 
under section 95 of the Bengal Tenancy Act explained - "Madaneswar 


à 


Singh v. Mahamaya Prosad Singh  .. PEL 487 e 
— Discretion, how to be exci —Appointrant 
of Receiver, when, compulsory , see Receiver 5 -t . 493. 
T NM suit—Judgment, what to Contain see sMorigagé decree 
nist... DIN 459 
j aee duty of Accounting Orde abahan see Mortgage . 
decree nisi ? METTE * 459 


engage if Gan be appoinied; see Mortgage decre v nist. te 459 
e 


"n 
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Receiver—( Contd.) 
——, order appointing—‘Final order'—'Fit “case’—Certificate—Crvil 





Procedure Code, Sec. 109, Cls. (1) and (3), see Privy Council a 507 
——-, order appointing—TInterlocutory order—Final order— Civil Pro- ` 
cedure Code, O. 43, R. 1, Cl. (s) ; see Appeal -— ^ 157 





, Trust deed for liquidation of mortgage di Mari pagas asseuiing party— 
Reeser. if can be apposnted—Civil Procedure Code (Act V of 1908, O'40., R. L, 
Clause (2). 

The appointment of a Receiver is a matter entirely within the discretion of the 
Court, in the exercise of which it will be guided by a consideration of the circumstances 
of the particular case The appointmaat of a Receiver will be made almost as a matter 
of course in the case of an English mortgage on the application of a mortgagee if: the 
interest payable under the security is in arrear. Moreover, if the -property mortgaged 
would b in danger if left in the possession of the mortgagors, a Receiver should be 
appointed. 

Where under a trust-deed, the mortgaged properties were vested in trustees, but 
the estate they took was subyect to mortgages, the trustees to continue in possession and 
manage the properties with a view to the liquidation of the mortgage-debt by periodica | 
payments, and one of the trustees died and the surviving trustee was absent for a long 


- period from the country, and the stipulations 1n the trust-deed were not carried out ; 


* Held, that the mortgagees were entitled to ask for the appointment of a Receiver 
Although the trust-deed was assented to by the mortgagees, it did not in 

any way abridge their statutory right to ask for the interference of the Court. 

The provisions of Order 40, Rule r, clause (2) did Rot stand in the way of the 

mortgagees, who were not bound to allow the arrangement to continue when its 

purpose had woolly failed. -Weathorall v. Eastern Mortgage Agpnoy 





Co. e ae ka i 495 
— *, who should be appointed Mortgage suit ; see Mortgage, decree msi 459 
Racital in a deed—Intention of parties; see Estoppel as PN '271 


Reoolamsation /eas;— anter, ‘position of —Regisralion, if necessary —Frausfer of 
Property (Act IV of 1882), Secs. 107, r17— Agricultural- purposes ' — Tenure-holder. 
The expression ‘agricultural purposes’ in section 117 of the Transfer of Property 

Act is to be construed liberally. 

À reclamation lease, granted expressly for the purpose that the jungle and 

wild trees might be removed and the land brought under cultivation, is a lease 

for agetcultural purposes within th: meaning of section 117 of the Transfer of 

Pwoperty Act Such a lease can bə created without a registered instrument, 

notwithstanding the provisions of section 107 of the said Act The position 

of the grantee 1s that of a tenure-holder no matter whether the grantee does the 

work himself by his servant and hired labourers or by under-tenants whom he 

ssttles on the land. Jagadish Chunder Sanyal v. Lal Mohan Poddar -318 


, of*waste land—Lease—Constructions—Cancellation on condi- 








tion*-Tenant ; see Ejectment T 300 
Redemption, suit for, in form—Suit in neatly no recovery of Signa 

Special Relief, see Dekkan Agriculturists Relief Act - 69 
Be-entry without suit —Condition, breach of—Restraint against digitus ee 

Ejectment, suit for—Bepgal Tenancy Act, Sec. 89, see Lease ... T 67a 
RBoferenocsa by Collector—Civil Courteduty of—Snquiry, scope of, see Land 

Acquisition proceeding - - -159 


Bogistra: of Small Cause S Court-3ju&ahenan Std Peis Code TS 
Sec. 148—*Or@er for M d of time—Plaint with deficit Court-fee , see 
Deficit Coust-fee .. "m ave ses E» T" 78 


. 


. 
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Registration of name in respect of share— Collection of whole rent by ami- 
cablè arrangement—Land PORRO Act, Sec. ue if bar; see Rent, suit 
for .. bus 693 
Act (ao Sec. 17, es (» and (O—Abichatnanah—Aareenent 
to effect partition—Award of arbitrators. 
Where the joint owners agreed to effect a partition of their joint properties 
and executed an abichalnamah or an irrevocable deed of agreement, in which 
they set out elaborately the mode in which the partition was to be effected and ẹ 
appointed arbitrators to effect a division by metes and bounds, who divided thé 
propérty accordingly and recorded the distribution they made, in an award, 
fiéither the abichalnimah nor the award was compulsorily registrable, although 
the combined effect of the two was precisely the same as that of a partition 

















detd. "Fárakaxit Ghose v Rai Kishore Ghose - hy ae 158 
Regulation XI of 1773, Preamble and Sec. 5 às A e 305 
—— ——N of 1799, Sec 4... 677 

mE V of 1799, Sec. 4——District Judge when can make order , See The : 
Béngal Wills ànd Intestacy dale 1799 nee $2 aae 677 
VIII of 1819, Sec. 9 ive ss 404 
Pnt, non-payment of ; see Tenant's possession, when saves 5s 660 

, payment of—Some of the co-sharers denying title of others—Liabihty, 

discharge of—Re-imbursement , see Contract Act, Secs. 69,70 .. 648 


——, suit for—Estoppel against Act of Legislature—Bengal Tenancy Act (Vut of 1885), 
Sec. Go—Contractual obligation-—Lani Registration Act (VII B. C. of 1876), 
Sees. 78, Ir. 

There can be no estoppel against an Act of the Legislature Hence the principle of 
estoppel does not override the provisions of either section 78 of the Land Registration 
Act or séction 60 of the Bengal Tenancy Act. 

Section 6o of the Bengal Tenancy Act is applicable where the plaintiff claims rent 
asa proprietor as wéll as on the basis of a contractual obligation 

The-restfiction imposed by section 81 upon settion 78 of the Land Registration Act 
is not incorporated by implication into section Co of the Bengal Tenancy Act. 

If a proprietor is registered in respect of a certain sharein an estate, and, 
then, by an amicable arrangement amongst the co-owners, becomes entitled to — , 
collect the whole rent in respect of a particular village included within the 
estate the provisions of section 78 of the Land Registration Act do not 
operate as a bar to the recovery of such rent. Abdul Azix v. Kanthu 
——— -Exparte decree—Res judicata. 

Whén an issue has been raised on a disputed point in a rent suit and has been heard 
and finally decided, the decree, even though it has been passed exparte, operates as ys 
judicata in a subsequent suit. p 

A sued X and Y for rent on the basis of a kabuliat X did not appear bu& Y con- 
tested the genuineness of the kabuliat. A decree was made in favour of A on the basis 
of the kabuliat : t e 

Held in a subsequent suit for rent where X challenged the kabuliat, that the 
previous decision was res judicata against him quite as much as against Y." 





Hara Chandra Bairagi v. Bepin Behari Das  .. 2 38 
+ H - M . 
A, Suspension of—Evicion from substantial portion—Restoration to possession— 
Effective steps. m 


A tenant’s right to suspension of entire rent for eviction from a sùbstantial 
portion of land continues till effective steps are taken by the landlord t@restore 
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Rent—(Contd ) 
bim to possession. Purna Chandra Sarbanja v. Rasik Chandra 


Chakrabarti Us Uo 
, suspension of— Partial eviction “Apportionments see Lessee Sud 
lessee ... . ^ 135 
decree—Non-joinder of beramidare— Dectes, true digo if affec- 
ted, see Bengal Tenancy Act, Secs. 13, 17, 167 ... s wx 6:13 
Rent Suit—Non- joinder of person interested in ‘tenure, effect of ;’ see Bengal 
+ Tenancy At, Seds, 13, 17, 167 af cet ae ; 613 


Hopresentative interest— Unrecorded co-sharer in tenancy— Bengal Tenancy 

Act, Sec. 173, Sub-sec. (3)—Civil Procedure Code ae Sec. 471; see 

Appeal vs es 257 
‘Residence '—Civil BK Th Code, O. 5, R. 17, see Exparte decree Fa 221 
Res judicata— 

In matters of res yudicata, itis the competency of the original Court which 
decided the former suit that must be looked to and not that of the appellate Court 
in which the sutt was ultimately decided in appeal. wagu Mahto v. 

H. Manners . gas 568 
Erroneous debis e on law point. 

In respect of the truelimits of the rule of res judicata as regards a decision 
erroneous on a point of law, two principles are well settled In one class of cases, 
where the parties seek to litigate again the same cause of action as had been decided 
between them in a prior suit, the rule of res judicata applies. In another class, where the 
dispute relates to matters which have been already in controversy and have formed the 
subject of consideration in the previous suit, although the cause of action inthe subse- 
quent suit may be distinct, the estoppel is hmited to matters distinctly put in issue and 
determined in the prior action, and it is further restricted to questions of fact or mixed 
question of fact and law. 

Whethén there has been an eviction or not depends upon the particular circums- 
tances of each case. - 

A deéislón 1n a previous suit between the parties that certain circumstances 
found to exist upon the evidence, amount to eviction, operates as res judicata in 








a subsequent suit where the self-same question arises for decision. Purna 





Chandra Barbanja v. Rasik Chandra Chakrabarti väi 119 
Exparte decree ; see Rent, suit for g 38 
— r; — Letters of Administration, proceedings for—Title sutt Sonus Juris- 


diction, Courts of—Matters directly and substantially in issue—Code of Civil 

Procedure (Act XIV of 1882), Sec. 13. 

X died leaving a widow Y. Upon the death of Y, A applied for Letters of 
Admifiistration to the estate of X on the allegation that he was the next reversionary 
heir B, a transferee from Y, opposed the application and denied that A was the 
reversionary heir. The application was dismissed as A failed to prove the alleged 
relationship. A then sued to recover from B, the property transferred to him by Y, on 
tlre allegation thag there was no legal necessity for the alienation and that as the rever- 
sionary heir to the estate of X, he was entitled to recover possession 

Hela, tifat the decision on the proceedings for Letters of Administration did 
not operate as res judicata updu the question of the relationship between A. 
and X ' Lalit Mohan Das v. Radheraman Saha is i 547 
Previous decree and entry in settlement record, conflict betmgen 

In case "of a conflict between the rate of rent as fixed by previous decree 
obtained after the eptry in the settlement record and as entered in the record 
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Res judicata—(Con:d ) 
of rights, both are to be considered together and weighed against each other . 
Srinarain Singh o Sundarbati Kumari 655 
Previous suit for rent—Relationship of landiord and tenant—Suit for 

khas possession. 
Where ina previous suit brought by the plaintiffs for rent, the question” 
of relationship of landlord and tenant was directly raised and negatived, in a 
subsequent suit for khas possession, the defendants cannot plead tenancy The 
question is res judicata. Ekabbar Sheikh v Hara Bewah- .. & 1 
————— —, principle of—Adjudication— Opportunity to challenge— 
Execution proceedings, validity of—Civil Procedure Code, Sec. 248, notice 


under , see Execution of decree 26 
Restitution of interest transferred—Joint family—Mitakshara school Pus : 

chaser at sale in execution òf mortgage decree—Sa'e of specified share . 

of mortgagor—Charge on share of transferor , see Execution ... ; 664 
Restraint against alienation—Condition, breach of—Ejectment, Suit for— 

Bengal Fenancy Act, Sec 89, see Lease ! i ; 672 
Resumption, effect of , ses Chaukidari Chakran land . z -. 103, 109 
———— Putnidar, settlenent with —Landlord's right—Profits, share 

of ; see Chaukidari Chakran lands . So EXE 102 


Bevenue Salo—Apspropriation—Revenuz: Sale Law (Act XT of 1859), Secs 25, 27, 
28, 29 and 30—Sale without gurtsdiction—Arrears of Revenue—Payment and 
receipt of revenue for a particular kist—Subsequsnt alteration of the appropriation 
by the revenue authorities—Indian Contract Act (IX of 1872), Sec 59 
When money has been paid to satisfy a particular account, and received for and 

appropriated to that account, it is not in the power of one of the parties to the trans- 

action, without the assent of the other to vary the effect of the transaction by al- 
tering the appropriation in which both originally concurred 

Where the appel'ant, from Whom land revenue was due for two kists, paid in cer- 
tain amount to the Treasury, appropriating that payment in the document -which accom- 
panted the payme vt was received and accepted on that account . 

Heid, that no arrears in respect of the later kist were due and the sale was without 
jurisdiction. 

"Qüar& . Whether the provisions of the Indian Contract Act relating to tht 
appropriation of payments might have had a bearing upon the case, if the 
parties had not by their own actions placed the matter beyond doubt Sheikh 

Mahomed Jan v. Munshi Bishan Singh 

Revenue Sale Law (18590), See 37—' Purchaser’ Certified PSP MSRP E posses- 
sion, if. incumbrance—Thak map, evidentiary value—Presumption—Inclusion of 
estate—Permanent Settlement. 

Section 37 of Act XI of 1859 defines the status of the purchaser and confert upon 
him a very valuable right, namely, that he acquires, for all practical purposes, the 
property in the condition in which it was at the time of the Permanent Setti&ment Thuis 
principle 1s applicable to the real purchaser, no matter who may have been declared as 
the purchaser under section 22 of the said Act . s 
An adverse possession 1s an incumbrance within the meaning of section 37 of Act Kl 
of 1859. : 

The ¢hak map is valuable evidence of possession, and as ae. of possession, it is 
also valuable evidence of title * . 

Merely because certain specified lands were included in an estate at the 
time of the hak survey 1n 1859, ıt cannot be affirmed as a propesition of law 
that they must have been included within that estate at the time of tha Permanent 


. 


* 


D 


ADS 


ra 
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Revenuo Bale Law—(Contd ) 

Settlement, but it is open to the Court to draw such inference from all- the > 
surrounding circumstances NMiaizuddi Biswasv. Ishan Chandra Das 
Revision petition treated as Memo of Appeal, see Auction sale, setting aside of — - 467 - 
Revocation of sanction, application for— Criminal Procedure Code, Sees -195— ` 








High Court—Procedure; see Sanction to prosecute . T 2.6 
Bioting—failure of common object—Private defence— see Criminal Procedure ' 

Code, Secs 94, 98:165 . 639 
‘Road and Fablic works cesses as levied at prosenti— Revoration— z 

Increased cesses, to be payable by whom; see Covenant 5 <` 212 
Boyalty—Mine owner—Annual net profits, see Cess Act, Secs. 6, 35; &c .. 124 
Salami, Zemindari—Mekarari lease, see Abwab - 148 
Sale of mortgaged property by mortgagee, in execution of money decree Civi 

Procedure Code (1908) O. 34, R 14— Policy , see Execution A Sus 664 

in execution of money decree—Sale free from lien , 

see Execution, .. 664, 
——-of property without sesclinent. order for—Objection— Procedure to be fol- 

lowed by Court, see Attachment before judgment .. - 243 
—~of specified share of mortgagor—Joint family—Mitakshará School—Charge : 

_ on share of transferor, see Execution ... y 664 
— proclamation, if to be made in each village , sez Sale, setting aside of A * 192 
——-setting aside of, application for—Dismissal for non-appearance— Civil - 

Procedure Code (1882), Secs. 102, 311, 312; see Appeal af os 133 
—— —————Fraud—Decree-holder offering bids through benamidar 

—Mortgage decree; see Auction sale — .. ` -gga 








——Matenal dic culandy = Ua ea deni of the "€ of the properly 
—Cywil Procedure Code (Act XIV of (1882), Sec. 311—Watver, mixed question offact ^ 
and law—Agreement to waive when valid —Sale proclamation, if to be published in 
each village. z 
If an under-statement of the value of the property to be sold, has been made in the 

sale proclamation, which is calculated to mislead bidders, and to prevent them from offering 

adequate prices or from bidding at all, and the sale has thus resulted in a price altogetlier 
inadequate,e such mis-statement must be treated as a material irregularity 1n publishing or 
conducting the sale, and the special remedy provided 1n section 311 becomes applicable. 
There need not be separate proclamation in each village unless proper notice of-the ” 
sale could not otherwise be given. = : 
A question of waiver is a mixed question of fact and hir : . $ 
An agreement to waive any objections to the sale entered into by parties is valid and 
operative only when sanctioned by the Court, where the Court withholds its assent, and 
decfinewto pass an order on the basis of the agreement of the parties, the matter'is set free,- — 
and the judgment-debtor gannot be regarded as bound by the offer which he has made: 
Quaere Whether an agreement to waive all.the rights of.a person to seek 
the protection of a Court of justice, against fraud upon the process of the Court 
itself, would at all ge enforced? Basanta Kumari Guha v. Eumkanai 
Sen Poddar ^ 192 
-——- velidity 8f, question as to—Procedure—Appeal—Suit—Ciwil Procedure 
Code (1882), Sec 244—Limit&tion Act (1877), Sch II, Art iid: see Auction- 


3 sale, Setting aside of d m 162 
— without jurisdiction Payment and receipt of revenue for a padulas 
kist—Subsequent alteration , see Revenue sale wee e: eee 525 


—— deed—AMisdescriphion — Tue 
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Sale deed—(Cou:d.) 

Where a vendor being entitled to lands in mouzas A and B, sold portions 
situate in mouza A, describing them as situate in B, the title passed to the 
vendee notwithstanding the false description. Srinath Roy v. Patya Kin- 

Kar Sen 
—— of a portion of holding—Sub- division—Landlord ; if bidi to recognise 
the purchaser—Bengal Tenancy Act, Secs 12, 17, 88, see Suit for arrears of rent 
Sanction to prosecute—High Court—Procedure to be observed 

In an application for revocation of sanction granted by the lower, Court, the 
High Court is competent to exercise the broad and general powers gr&nted 
under section 195 of the Code of Criminal Procedure, whether the application 
be regarded as one under section 439 of the Code of Criminal Procedure or one 
under section 622 of the Code of Civil Procedure of 1882. The High Court 
must satisfy itself that the case is one in which the sanction was not merely- 
fitly accorded but accorded with due regard to the procedure which, in the 


interest of the accused person ought to be observed. Joy Narain Janay. .. 


Upendra Narain Roy 5 ES 
Bearch for stolen goods, validity—Search warrant, absente of; see Criminal 

Procedure Code, Secs. 94, 98, 165 
, general if permissible—Stolen Beers ; see Criminal Procédure 

Code, Secs, 94, 98, 165 
Sscond Appeal—Civil Procedure Code, o 21, R. "m pein ddr Bet 

ings between decree-holder and judgment-debtor—Civil Procedure One 

Sec 47; see Auction sale, setting aside of e , 
Document, misunderstanding of— 

Though the inisconstruction of a document which is the foundation of the 
suit or which 1s ın the nature of a contract or a document of title is a ground 
for second appeal, a second appeal does not lie, because the Judge in the Court 
of appeal below has misunderstood the effect of Mii dc DRE Bazlul 

Karim v. Satish Chandra Giri 
Secretary of State for India in Connoil, — on behalf of, d 
enforceable—Derogating , see Stay of execution 








, if can challenge legality of 
A 
—— —, offer of cingi of 

State—Municipal Court, if can determine, see Stay of execution 
—— —— —— — —————, ids and powers ot; 

see Stay of execution ` : Z 

Sacurity—Civil Procedure Code, O. 41, R 5- Seċretary of State—Act of 
State—Municipal court, if can determine, sez Stay of execution ats 

Servant of the Crown, dismissal of—Servant in civil or mee employ— 
Servant, position o£ , ses Crown, service under 

——— ——position of—Rights of, see Crown, service ander a iii 

Sessions Court—Commitment on particular charge—Amendment into 
different charge— Jurisdiction of Sessions judge to hold trial oy charges 
on which there was no aa oi procedure what is; see Charge, 
amendment of  ... è as 

—— .— Judge, Jorisdiction— Amendment into different charge—Trial on 
charges on which there was no ka I ain what is; see 
Charge, amendment of 

Soettlement—Obliggtion to release the property sted Spp A 
possession; see Oudh Law 


Security—Estoppel; see Stay of execution 





—— 














467 
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Shebait, application by, to withdraw portion of compensation money—Land: 
Acquisition. Judge— Jurisdiction, see Land Acquisition Act, Sec 32, Sup: 


sec. (1) Cls, (i) (in) E 6 597 
—Compensation money, investment of, see Land Acquistion A ‘Act, Sec. 32, 
: Sub. -sec. (1), Cls. (1) (i1) ; m 5 89; 
— ÉL, if absolutely becoming entitled Compensatioo money, see Land Ac: 
* -quisition Act, Sec. 32, Sub-sec (1), Cls (i) (u) © - | “597 
Shop-keeper, when liable for latrine tax—Shops with dwelling: house, one + 
- holdifig, see Calcutta Municipal Act, Secs 321, 322, Proviso - - 674 


Simple Mortgage—Condition that the mortgagee shall take possession f. and enjoy 
the mortgaged property as under a usufructuary mortgage in default of payment of 
interest by the mortgagor—Mortgagee’s right foa decree for sale ^^ 
A mortgage bond which expressed itself that it was a simple mortgage, pròvıded 

that “if the whole ora portion of the interest remains unpaid by the due date, His. 

Highness (the mortgagee) shall take possession of the mortgaged properties immediately 

thereafter, and enjoy the said properties as under usufructuary mortgage -” 

Held, that the mortgagee retained the position of a simple mortgagee, and 

when the mortgagor had not fulfilled his obligations, the decree for sale of the 

mortgaged property was a matter of course Lingam Krishna Bhupati ; 

Dəvu Garu v. Sri 'Mirza Sri Pasupati Vijayarama wa 





patiraj . 20884 

Special leave to d iE procedings Petition what to show ; see i 

Practice ves : 129 
Speoial relief—Suit dps redemption in form—Smt for recovery of petty 

Dispossession by fraud; see Dekkan Agriculturists Relief Act . . 69 

Specific Relief Act, Sec 9 —Suit for recovery of Possession Landiórd Mn 

and tenant ; see Chota Nagpur Tenancy Act, Secs 68, 71 and 139 "o. 250 

— , Sec 9, suit not lindèr—Posseselon; decree for recovery DX 
of— Previous possession see Ejectment T vee ie WÉ Sio 


, Secs. 45, 46—Mandamus, writ of, nnda when and jid what 

pu pose—High Court, Rules of (Original Side), Rule 483. 

A Rule issued under section 46 of the Specific Relief Act must be served not only 
on the public servant, corporation or inferior Court concerned, but also on any person 
who wodld be affected 1f the Rule were to be made absolute 

When a plaintiff has obtained a decree for ejectment against a defendant, as he has 
specific and adequate legal remedy, he cannot apply under section 45 of the Specific Re- 
lief Açt. In proceedings under section 45 of the Specific Relief Act, the Court will not 
try or decide complicated or extended questions of fact ME 

Quare. Whether an application under section 45 of the Specific Relief 
Act will be entertained when tha act required to be done is the delivery of C 
imméNVable property wholly outside the ordinary original jurisdiction of the | 
Court. Kesho Prasad a v. F. A, Slacke and W. C. Mac- 

















person .. <. — 390 
Status of tenant, determination db Tail, jonbugdous--Orgif at anang 

* Conduct of fearties; see Landlord and Tenant oie 485 
Statute, construction of—General words—Restrictive eunaeGehon when . 

*given, see Election a aoe otn m 471 

, a1 and 22 Vict, Ch. 41, "Secs. ia ii v te $) Ux. 365 

, 2t and 22 Vict., Ch. 106, Secs 49,40,41, 65 + sh vee 365 

SEU aS 357 


LX. 22 Vict, Ch 106 : 
Statutory quakfication—Bengal Municipal Act, Sec 
* tagable minimgm —Submisston to levy of tax; see Election sho 7 he 471 


15—néome' below 


D 
. PA 
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4 * 
Stay of execution—Decree—Security — Secretary of State for India im Council, 


position and power of —Governor-Gensral of India in Council, powers of ~Estoppel— 
Public officer—Ultra vires acts—Code of Civil Procedure (Act V of 1903), Sec. 145, 
O. 41, R 5—Statute 21 and 22 Vict., Ch. 41, Secs. 1, 3, 5—East India Company, 


powers of. 

A sued B, an infant under the Court of Wards, and the Collector representing- that 
Court, for recovery of the Dumraon Raj Estate on the allegation that it had been 
wrongfully seized as the property of the infant A obtaind a decree The defendants 
appealed to the High Court and applied for stay of execution. In Support ofthe appli, 
cation, they offered to give as security a guarantee, to be executed by the "Government 
of Bengal on behalf of the Secretary of State for India in Council, offering to indemnify 
the plaintiff out of the revenues of India, it the appeal was unsuccessful 


Held: That before execution could be stayed, the requirements of R g of O. 41 of 
the Civil Procedure Code of 1908 must be strictly fulfilled 

That as the decree-holder had contested the validity of the security offered the Court 
had not merely jurisdiction, but it was incumbent upon it, to decide the question 

That the offer of the security by the Secretaiy of State for India in Council was not 
an act of State, and consequently the validity of the guarantee offered could be deter- 
mined by a municipal Court. 

The characteristics of an act of State examined 

That even if the guarantee was accepted, the Secretary of State for India in Council 
would not be bound by the doctrine of estoppel to challenge its legahty if occasion arose 
for its enforcement, 

That 4f any authority representing the Crown were to make a contract so as to dero- 
gate from the powers of the Crown, the contract could not be enforced against the Crown ; 
and this piinciple applies to the Secretary of State for India in Council who acts as 
representative of the Crown under authority delegated by the statutes relative to this 
matter. ie 7 - 

'That the conditions mentioned in section 41 of the Government of India Act, 1858, 
^ must be strictly fulfilled for the validity of contracts entered into on behalf of thé Secre- 

tary of State for [ndia in Council, and that, consequently, as in the present case it was 
"not shown that the security offered had been sanctioned by the Secretary of State for 
India in Council with the concurrence of a majonty of votes at a meeting, the Got would 
not accept the security as valid and legally enforceable. 

That assuming the security to have been offered by the Governor-General of India in 
Council, it could not be accepted as ıt was not shown to be within the powers of the 

: Governor-General in Council as defined in section 1 of the Government of India* Act, 
` 1859 , 

That under section 145 of the Civil Procedure Code, 1908, the security, even 1f 
accepted, could not be enforced in execution, as the Secretary of State for Indiain Conci 
did not make himself personally hable, and if ıt had to be enforced by suit, its legality 
could be contested by the Secretary of State for India in Council, Who was nota party to 
the present proceedings except for the one limited purpose mentioned in section 145 


Per Mookerjee F (contra Teunon $)—That the security offeredg should not be 
accepted also on the ground that ıt was not for the purposes of the Government of India 


Act, 1858, that is, for the purposes of the superintendence, direction and céntrol ofthe 
country. . 


Per Teunon 7. ( Mookerjee F. expressing nosopinion )—-TRat the powers of `. -- 


the ` Secretasy of State for India in Council in matters of contractual obligation . 
are wider than those qf the East India Company. Srinivasa Prasad xo 


x, Singh», Kesho Prasad Singh ^ " is ox 


6 
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Stay of execution—(Cond.) 


, order refusing—'Final order’—‘Order passed on 











appeal’—Civil Procedure Code (1908), Sec. 109, Cl (a); see Privy Council... 681 
proceedings, order Sates ee effect of; see Bail, 
* order for B 320 
Step in aid of execution, application to i of time—Date of 
disposal of application—Limitation ; see Execution Of decree... a6 
Sub-diyision of holdiog—Landlord’s béuseul--Solensmah--Trdibfeb; s see 
° Sale for arrears of rent wat oi 267 
Sublease in contravention of sectlon 8s ‘of the Bengal Tenancy Act, ‘if 
valid—who can question; see Ejectment 649 
Sub-letting by raiyat—Bengal P Act, sec. 8s, Sub- “SECS, (1) and a 
see Ejectment... €49 
Lease without! landlord's consent for 5 fiic oin put in 
possession—Daspossession by landlords, see Possession, suit for . 499 


Subsequent event, if Court can take notice of; see saa suit for 481 
Substituted service, when justifiej —Civil Procedure Code, O. 5, R. 17, see 
Exparte decree — .. 221 
Succession Gertihoate=<feiparible estate — Mitakshara Sd Succession Certi- 
ficate Act (VII of 1889), Sec 4—'' Effects of the deceased person "' 
A plaintiff, governed by the Mitakshara School of Hindu Law, succeeding 
to a Raj which is an impartible estate, is not bound to produce a succession 
certificate before he can obtain a decree for payment of a debt due to the last 


holder of the Raj. Guru Prosad Binghv Dhari Roy P - ^ 803 
Succession Certificate Act, Sec. 4— Effects of the deceased person" — 
Impartible estate— Mitaksl jara School , see Succession certificate 203 


Successive applications “for execution—Previous application dismissed for 
default—Civil Procedure Code, sec 141 and O 9, R. 9; see p execu- 





tion of : T 532 
t Suit f Applications: see Chota Nagpur Terany Act, secs €8, 71 nd ig 250 
— by co-parcener of mortgagor—Mortgage Suit— Title Suit—Combined * 
effect of decree in two suits, see Execution s 664 
a by one of two mortgagees, maintainability—Another kape. ii 
Proforma defendant ; see Debt, extinguishment of 3 
by other mortgagees appointed administrator—Suit, fois n see Debt, OSS 
Nas APR of T 3 
by putnidar for land resumed and re-settled—Limitation Act, Sch. lI, we 
Arts 142, 144, see Chaukidari Chakran lands fa t02 
, dismissal of—Reversal on appeal, effect of—Civil Procedure Code 
@ (1882), sec. 488, see Attachment before judgment  ... 243 


Suit for arrears of rent—Sub-division of holding or tenure by sais of a dott toa 
third party—Party to suit, third party if a necessary—Suit, if maintainable 
Bengal Tenancy Act (VIII of 1885), Secs 12,17, 88—Sale of portion of holding, if 
binding op landlord—Plea not raised in the pleadings, if permissible to be raised in 
appeal—Solenama decree, interpretation of—Landlord, if bound to recognise the 

e purchaser, as tenant, 

A sub-division of the holding or distribution of the rent, cannot, having regard to 
the terms of sections 17nd 88 of the Btngal Tenancy Act, be binding on the landlord, 

. unless his consent in writing has been Obtained to the sub-division, and the landlord 

cannotfbe.held to be hound by reason of the provisions of the Act to make the purchaser 
of a portion of” the holding or tenure, a joint defendant with the defendants who are the 
only persons recoffded as tenants ın the landlord’s sherista, 


N . 
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Suit for arreara—(Contd ) 

In the absence of a contention that the provisions, of section 88 of the Bengal : 
Tenancy Act have been strictly complied with, it is not necessary for the Court to take 
evidence to determine whether a portion of the holding was sold. 

The landlord 1s not bound to recognise any sub-division of the holding, unless the 
provisions of sections 12 and 17 of the Act have been strictly complied with, or to sue 
to recover rent of the holding from anybody cxcept the persons whom the landlord has 

ecognised as the tenants 

A consent given by a landlord, by a solenama decree, to a anite of ahe . 
whole of a holding or tenure, cannct be taken as his written consent to the * 
division or distribution of the rent of that holding, even though possibly, under 
the law, the tenants may be entitled as holders of a permanent tenure to make a 
transfer of a portion of their interest in the same to a third party. Rammoyi : 
Dasi v Rupai Framanick 267 

possession of a holding—Ravyati holding at uniform rate " o from 
the per manent settlement— Bengal Tenancy Act (VIII of 1885), Sec. 50—Presump- 
tion of fixity of rent when artses—Olycct of section—Inference as to fixity of rent, 
tf deducible from other circumstances, when presumption does not arise 

The object of the Legislature in providing for the presumption as to fixity of rent 
mentioned in section so of the Bengal Tenancy Act (VIII of 1885) was to provide, in 
suits or proceedings under the Act, that 1s, in suits or proceeding between landlords and 
tenants as such, an easy methcd of determination of the rights cf the parties 

It dees not follow that in cases to which the section has no application, 
itis not open to the Court to draw any appropriate inference from the facts 
proved by the evidence on the record Nityananda Pal v. Nanda Kumar 








Chowduri . : 415 

-—— —- for possession against raiyat, mitem Under ist Per 
manent lease by raiyat , see Ejectment C40 

- for recovery of portion of scbeduled brise Búi den of pee. 
: set Murshidabad Act, sec 4 625 





for recovery of portion of Scheduled Property Limitati Act, 
Schedule II, Arts 142, 144, applicability , see Murshidabad Act, Sec 4 ... 625 
———— for recovery of pcssession—Landlord and tenant—Specific Relef Act, 
Sec 9 , see Chota Nagpur Tenancy Act, Secs, 68, 71 and 139 . 
for rent—T'ransferee of tenure, if can be made party defendant, see 
Bengal Tenancy Act, Secs 12, 17, 167 
— mainta:nability—Municipal Corporation—Restraining to proceed andet : 
notice ; see Calcutta Municipal Act, Sec 341 i ! 611 
, maintainability—Servant of the Crown receiving notice of disini ssel 
and wages— Wrongful dismissal , see Crown, Service under 

















5 
, maintainability—Suit relating to pension conferred by Bntish- id 
Government— Civil Court, jurisdiction , see Pensions Act, sec 1 .» 360 
, ON previous mortgages, BEEN of—Several ee ; see 
Mortgage . 21, 
— , to enforce charge Deposit bý ander ende: holder in arrear of 
decretal amount—Equitable defence, if allowed, see Bengal Tenancy Aat, ` 


Sec. 171 E 454 
Surrender—Registered dedic cOrdi Videns if bdo Codes Act ü of +1873), 


Sec ¢2—Declaratory sust—Landlord and frespasser—Plaintyf, tf can succeed on. 
inconsistent claims * 


Oral evidence is nof admissible under section 92 of the Evence Act to prove 
a surrender of a holding held under a registered lease, and abatement orent. . 
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Surrender—(Contd ) : ES 

$ It is open to the landlord, when his title is in jeopardy from the aggression of a 
neighbouring zemindar and may be damaged by a denial of his rights to the land, to 
bring a guit for the purpose of declaration of his rights as against such wrong-doer and 
fer possession of land against him. 

A pluntiff who has come into Courtywith one case and hopelessly failed to 

prove it, cannot be permitted to succeed upon another case which is directly in - — 
antagonism with his primary allegation. Sarat Chandra Sinha v abad V 


° Gopal Biswas m 284 
Tenant or owner, proceedings to be taken aginst e Dischargi of Drainage, see 
Municipal Act, Secs, 298, 299, 574 327 
, Status of—Lease, ambiguous— Court's duty—Evidence of surrounding 
Gibcunistáncel and subsequent conduct of parties , see Landlord and tenant ... 485 


Tenant'g possession, when adverse. 

The mere fact of non-payment of rent could not make the possession of the 
tenants adverse unless they asserted an independent title to the knowledge of 
the person against whom they claimed their title Srinath E v Satya 





Kinkar fen 660 
Testamentary Capacity—Onus of proof Ins. od Na Rd ot 

testator, see will 72 

` Thak and Survey maps—Evidentiary value ; see Murshidabad Act, Sec 4 ... 625 

map—Evidentiary value , see Revenue sale law, Sec. 37 . 293 
————-Suryey—Inclusion of specified land—Inclusion at time of Permanent 

Settlement—Presumption—Inference , see Revenue sale law, Sec 37 293 

eee ease eT disagreement—Which torbe followed , see Murshi- |... 

dabat Áct, Sec 4 625 


The Bengal Wills and Intestacy Regulation, 1799--Order under Regulation 
if a decree—Appeal 1f lies against order—Adimuinistration of estates of persons 
dying intestate—Order deciding claims of rival claimants for possession of properties 
—Order for security—Regular suit, if necessary to be brought—Furisdiction of 
Fudge to make order, when arises 
The proceeding for the administration of the estate of a person dying intestate 

under Regulation V of 1799 is not a suit, and the order by the District Judge selecting 

one of several persons as the claimant into whose possession the properties should go 
and calling upon him to furnish security is not a decree, as ıt does not adjudicate or con- 
clusively determine the rights of the parties with regard to all or any of the matters in 
confroversy, and is not appealable as a decree. 

It 1s not appealable as an order as it does not fall within the description of appeal- 
able orders under the Civil Procedure Code, nor is any provision made for appeal in the 

* Regulation itself 

But the memorandum of appeal may be treated às an application for revision 

A Disjrict Judge"has no jurisdiction to make any order under section 4 of 

Regulation V of 1799, unless a claimant has taken possession and a regular suit 

ehas been prefgrred by the party out of possession It is only during the 

pendency of such regular suit for adjudication of the dispute between the rival 

claimants,eone of whom is in possession, that the Judge is authorized to take 

security from one of the parties and to piace him in possession of the disputed 





property. Betara Begum v Syed Paiz Ali Khan 677 
. Title, declaration ofmAppeal "y stranger, if permissible; sez  Chowkigari 
Chakran lands — 109 
to Land, by mee possession—Proof, nature "b see Adverse 


Possession 9 a s e T ess 3e 
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Transfer of Property Act, Secs 107, 117—' Agricultural purpose'— 








Liberal construction; see Reclamation lease R 318 

, Sec. 131 before andina nk Ae gae of mort- 
gage debt—Operation; see Mortgage debt, assignment of we 642 
Transferability, question of—Non-transferable Spip = Mortgages pur- (c9 
chaser and private purchaser , see Ejectment, guit for g 481 
-— —, usage of, if affects existing tenancies , see Cn or usage 418 














—— — — ——, nature of , see Custom or usage i. 4.8 
Trespasser, possession of, when vrmitdtescskand incapable of ase or ocêu- 
pation, see Adverse possession ed 30 
Trust deed, for liquidation of mortgage debt—Mortgages aiiis party— 
Mortgagee if can apply for—Appointment of Receiver, sez Receiver 4 495 
Trustee—Obligation to release property aeitled-cSeiilenient-sA dyorss pos- 
session ; see Oudh Law s LL 63 
Uncertified Pleader—Permission to plsadDiseretion—€haratet see 
Muktear, right to appear for accused. ; 635 
Under-raiyat holding over, if can be forcibly ejected Bengal Tenancy hes 
^ Sec. 85, Sub-sec (3), see Ejectment — -- 656 
Under-statsment of value of property—Sale proclamation Misleading 
bidders ; see Sale, setting aside of es 192 
Under-tenure-holder, i in arrear—Deposit of dherek amount—Suit to en- 
force charge, maintainability , see Bengal Tenancy Act, Section 171 . 454 
Undue influence —Motive and. opportunity—Person propounding will bene- 
fiting by it, see Will sh . $e wt > 32 
—-——. Setting aside of will—Test , see Will ^ e . 7 Fa 





Unrecorded-co-sharer, in tenancy—Representative in. interest—Bengal 
Tenancy Act, Section 173, Sub-section iesus Procedure Pee) 


Section 47 , see Appeal ^ ; 26s 257 
Unrecorded transferes, of transferable tenure, status of Trespasser see 
Bengal Tenancy Act, Sections 13,17,167 x i 613 
User, as of right—Elements—Relatives and neighbour—User of Oothan , see 
Limitation Act, section 26 .. , T e v 316 
—~———Indefinite—Different openings in embankment in different years— 
Water taken for irrigation ; see Prescription we 670 
‘Whenever necessary—Irrigation—User of water , see Prescription . 670 
Value of property, under-statement of—Sale proclamation- Pai ° 
bidders , see Sale, setting aside ot eee i 192 
Vendor and vendee—Misdescription—Title, if passes ie vendee , see Sale deed 660 
Waiver, a mixed question of law and fact , see Waiver $9? 


Waiver—Tests—Defauli—Acceptance—Waiver a mixed quest:o of law and fact. 

Two useful tests to be applied in determining whether there haf been’on the part of 
the decree-holders a waiver of their mght to enforce the terms of the decree by reason of 
the first default, are (1) whether the payment which has been made may be treated as a 7 
valuable consideration for the renunciation or abandonment on the part of the decree- 
holder, and (2) whether the execution-creditor has by his act intentionally qaused the 
other to believe that the payment was received in satisfaction of the obligation and 


whether the parties have acted on that belief — * " . 
The question of waiver ıs a mixed question of law and fact. Basin 
nv Abüul Waheb Sikdar : . * 206 


Wharfage—Delay in taking delivery—Indian Railways Act (IX of 890) Section 47, 
~ Sub-section (3)—Sanction. g | E 
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Wharfaye—(Contd ) eder TS 
Rules framed by a partitular Railway Company for charging shtaze on ' 
goods for delay in taking delivery which Have not received the' sanction, of the $524 


Governór-General in Council and published in the Gasette of India under sub- mem < 
section 3 of section 47 of the Indian Railways Act are not binding HarlZal - 
? '*  Sinhav The Bengal-Nagpur Railway Co. .. |^ .180 
"Wife of a separated Hindu, payment by, of her husband's debts during his 

life-‘ time—Husband’s erence by widow '—Onus d 


seë Hindu La  .. : Ag 


. . 
Seit Chun Na E E E ccn GEBANG or future event ; see Indian 


Succession Act, Secs 5. 111, 187 : + 58 
Gift to daughters in equal shares dua then to” their respective sons— 
Suit for construction by: daughters—Decree giving liberty to apply—Death of oùe 
daughter—Application for partition, maintainability—Gi! tò a .cldss—Incapuerty 
of some member to take—Indian Succession Act (X of 1365), Secs 85, 98,-101—-The 

Hindu Wills Act (XXI of 1870), Sec. 3— 'ncovporating statute, coastruction of. 

A testator by his Will directed in certain ezents, which happened” "to make over’ 
and divide the whole of my estate, both real and personal, unto and between my daughters, 
in equal shares to whom and their respective sons-I give, devise," and bequeath the'same 
but should either of my said daughters die without leaving any male issue surviving but 
leaving my other daughter her surviving then in such.case the surviving daughter Ed her 
sons shall be entitled to the share of the deceased daughter or in the case of-the death of. 
either daughter leaving sons, the share of “such D dangbter is to be Paid to such her son or 
sons share and share alike,”! : 

At the time the bequest t to the daughters fell in, there were living two daughters of: 
the testator, R and P, and five sons of P, three of whom were bornin the life-time of the 
testator and the rest subsequently. > D 

In a suit for construction of the Will by R, the Privy Council held that the daugh- 
ters did not take an absolute interest and' in the order in Council consequent on that 
decision it was ordered “in the events that have happened (the daughters) are entitled- 
to the estate of the said testator including the additions and accretions thereto in equal 
shares for life and with benefit of survivorship between themselves" The decree of the 
High Court, in so far as it was not reversed by the.Privy Council, gave the. parties, 
amongst whom were the sons, ‘of P, liberty to apply for partition, upon the necessary 
parties being added, and generally from time to time as they might be advised ^ 

Subsequent to the Privy Council decision P died, as also one of her three sons in 
exigtence at the time of the testator’ sdeath The appellant applied under the liberty in 
that behalf contained in the decree 

Held—That the i was properly made and no separate suit for that purpose 
was necessary. ' 

9 That the Privy Council i in making their order were merely indicating the utmost 
interest the daughters could take in the events which up to that time bad happened ay 
between tRemselves and apartifrom any subsequent event 
. That according to the ieee construction of the Will, the’ three sons of P, born in the 
life-time of th testator, would take half'of the estate in. which their mother P had a hfè 
interest as decreed by the Privy Council. The two sons who were subsequently born did 
nôt take any interest in the estate 

Section 3 of the Hindu Wills Act controls the quantity, as wéll as the quality of 
the interest created and th their naturabani ordinary meaning include Mie capacity of à. 
doneegto | take. t 

The ‘incap wity of some members of the class to take did mot invalidate the gift to P’s 
sons,under the Igdian Successfon Act. 
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Will—(Conid ) g > 

Rule of construction of statutes incorporating the Provisions of a previous 
enactment pointed out Radha Prosad Mullick v. Ranimoni Dasi 183 
—Construction— Hindu Law—Grft to a class soms of whom cannot take—Remain- 

der—Vested and tiansmutable interest—Testator's death—Effect of the ards “by 

right of inheritance ". immediately following those making a bequest—Bequest fo 
after-born children 

When there is a gift to a class, some of whom are, or may be, incapacitated from 
taking it because not born at the date of the gift or the death of the testator as “he case | 
may be, and where there is no other objection to the gift, it should secure for the- beliefit 
of those members of the class who are capable of taking it. 

The Will of a Hindu, after giving life estates to his mother and wife, proceeded as 
follows ^ 

"On the death of my mother and wife, the sons of my sisters, Golap Sundar 
Barmanya and Annapurna Barmanya, that is to say, their sons, who are now in existence 
as also those who may be born hereafter, shall, in equal shares, hold the said properties 
in possession and enjoyment by right of inheritance ” 

Held, (on the construction) that the testator's nephews were intended to take a 
vested and transmitable interest on the death of the testator, though their possession and 
enjoyment were postponed 

Held, also, that the gift was good in favour of the nephews ofthe testator, who 
were alive at the time of his death 

Quaere - whether the gift to afterborn children was confined to children coming into 
existence between the date of the Will and the testator's death. there being nothing in 
the circumstances in which the Will was made to render that view improbable ? 

It was contended thatthe words "by right of inheritance" mean that there was 
really no bequest ın favour of the nephews, and that so far as they were concerned, the 
Will only declared a tight of inheritance 

Held, that the expression could not have been inserted for the purpose of rendering 
meaningless words of bequest to the nephews, which had only just been used. ` 

Observations as regards mode of construction of Hindu Wills Phad 

bati Barmanya v Kali Charan Singh .. 434 
Evidence—Testamentary capacıty—lliness and junidetenos of the oid 

—Undue influence—Persons propounding the Will benefiting by 1t 

The onus of proving thetestamentary capacity of a testator hes on those by whom 
the will is propounded, and the evidence held to discharge that obligation is not displaced 
by the mere proof of serious illness and general intemperance of the testator 

Evidence of circumstances of the character that there was motive and opportunity 
for the exercise of undue influence by the persons propounding a will, ‘and that some 
of them in fact benefited by the will to the exclusion of other relatives of equal or nearer 
degree, may suggest suspicion and would certainly lead the Court to scrutinise wfh 
special care the evidence of those who propound the will, but is net by itself sufficient 
to set the will aside on the ground of undue influence. * 

In order to set aside a will on the ground of undue influencethere must be 
clear evidence that such influence was in fact exercised, or that the illness of? the 
testator so affected his mental faculties as to make them unequal to the task of. 





disposing of his property Bur Singh v Uttam Ming : , Es Ah 
3&4 Will IV, Ch 85, Sec. 75. ... n e «e 387 
Serait land—lIjara lease—Holding over—Land? duas of- Relevancy— 
Bengal Ténancy Act, Sec. 116 ; see Ejectment. V ate weg 5608 
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THEJNDIAN HIGH COURTS AND AMERICAN DECISIONS, 


“We hope the Indian High Courts wil not encourage 
these trans-atlantic excursions, but if they must go so far abroad, 
we think Canadian or Australasian decisions would be safer to 
play with." Thus writes Sir Frederick Pollock (1) in his review 
of the judgment of Mr. Justice Beaman of the Bombay High Gourt 
inthe case of Anna Ram v. G. P. Ry. Company (2). "The 
doctrine of that decision (3) has been freely criticized in America, 
and some State Courts refuse to accept it." This is a note 
given at the end of the report of a recent House of Lords 
case (4) inthe Appeal Cases for 1909, of which Sir Frederick 
Pollock himself is the editor. The difference in the nature 
of the remarks of Sir F. Pollock on these two cases is clear— 
in one case the judgment of Mr. Justice Beaman and in the 
other that of Lord Collins is the subject matter of his criticism— 
one case is reported in the Indian Law Reports and the other 
in a part ofthe Law Reports of the Incorporated Council of 
Law Reporting in England of which Sir Frederick Pollock 
Himself is the editor. It is evident from the remarks of Sir-F. 
Pollock quoted above that he does not approve of reference 
to American decisions by the British and British Indian Courts. 
‘When, in spite of such opinion of such an eminent jurist, we 
find that there have been, within the last six years (5) no less 
than fifty-seven cases (6) reported in Sir F. Pollock's Reports, 
in which American decisions were either cited by such eminent 
law$ers as Sir Edward Clarke (7), Asquith (8), Haldane, (9) 


(1) VI Law Quarterly Review 192 (1910). 
(2) (1909) 1. L, K. 84 Bom, 427, 12 Bom. L. R 78. 
8) Railroad Co. v. Stout (1878) 17 Wall {U 8) 657. 
by Oookea v. Midland G. W Ry of Ireland (1909) A. C. 229, 242. 
(5) English cases rw which American cases were either cited or referred to 
previous to 1904 wyi be found in Bal's "Cardinal Rules of Legal Interpreta- 
tion" 2nd Ed and Noiton-Kyshe*s, ‘ Ihe Dictionary of Legal Quotations.” 
e (0) For those cases, see Note A at the end . 
(7) The Uyited States of America v. Gaynor (1905) A, O. 128, (181.) 
(8) Hambro v Burnand (1901) 2 K. B. 10, 14, 20. 
e (9) Aüarney-General for Manitoba v, Attorney-General for Canada (1904) 
A. O, 799, 801. 
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Lush (1) and Sir R. Finlay (2) or referred to and discussed by 
such eminent Judges as Lords Halsbury (3), Collins (4), 
Macnaghten (5), Alverstone (6), Barnes (7) and Lords Justices i 
Fletcher-Moulton (8), Kennedy (9)yand Farwell (10) in England, . 
and that in the Calcutta, Madras and Bombay Series of the Indian 
Law Reports for the last six years no less than 52 cases (see note 
By have been reported in which American decisions ,wtre 
"referred. to by Judges like Mr. Justice Mookerjee (11), Sir 
Subrahmania Ayyar (12), Mr. Justice Chandravarkar (13), Mr. 
Justice Woodroffe (14) and Mr. Justice Wallis (15) ; it may be 


(0) Risdon and Iron Locomotica Works v. Furness (1906), 1 K. B 40, 54. 

(2) Toronto Ry. Coy v. King (1908) A. C. 260, 268, Harnett v. Orwk (1908) 
A. 0. 470, 472. Balkis Consolidated Coy. v. Tomkinson (1898) A. O. 896, 399 ; 
West Rand Central dre. Lid, v. The King (1905) 2. K. B 891, 894, Foster v, 
Warblington Urban Council (1900) 1 K, B. 648, 852; Webb v Outrim (1907) 
A O. 81, 84, 85. 


(8) Webb v. Outrim (1907) A. O. 81, 85, 88. 

(4) Hambro v, Burnand (1904) 2 K. B. 10, 14, 20, 21, 26 ; Da Beers Consoli- 
dated Mines Lid v. Howe (1905) 3 K. B. 012, 627. 685; Risdon Ironamd . 
Locomotica Works v Furness (1906) 1 K. B. 49, 57 ; Cooke v Midland G IV, Ry, 
of Ireland (1909) A. C. 229, 242. 


(6) Bryant, Powis and Bryant, Lid v. Quebec Bank (1893) A, O. 170, 180, 
referred to by Collins M. B. in Hambro v. Burnand (1904) 2 K. B 10, 20, 21, 
26 ; Home Insurance Ooy of New York v. Victoria- Montreal Fare Insurance Ooy, 
(1907) A. O. 59, 65, Macintosh v Dun (1908) A, O. 390, 401. 
` (6) West Rand Central fo. Ltd v. The King (1906) 2 K R. 391, 894, 410; 
The Salt Union, Ltd. v. Brunner Mond & Co. (1906) 2 K. B. 822, 831. 

(7) Young v Hoffmann Mamwfaoturing Coy. (1907) 2 K B. 646, 663 ; " The 
Commonwealth” (1907) P. 216, 218, 221; Ogden v. Ogden (1908)P. 46, 68, 
67, (with Cozens Hardy M. B, and Kennedy L. J ). 

(8) Fuster v Warblington Urban Council (1906) 1 K B 618, 652, 687 

(9) Ruben v. Great Fingall Consolidated (1903) K B. 650, 658 (Kennedy J.) ; 
Risdon Iron So. Works v. Furness (1905) 1 K. B 804, 809, 814. Qreen- 
shields, Cowre j Co v Stephens & Sons (1908) 1 K. B. 61, 61. Wilson v. Carnley 
(1908) 1 K. B. 720, 742, (with Vaugban Wilhams L. J.1; Lowery v. Walker 
(1910) t K, B. 178, 198; Bank of Afra Lid. v. Cohen (1909) 2 Oh. 129, 146 ; 
* The Commonwealth " (1907) P. 216, 218, 221; Ogden v Ogden (1908) P. 46, 
66, 77. (with Oozens Hardy M R. and Sir Gorell Barne L J). 

(10) Coldriek v Patridge 4 Co Lid (1909) | K: B. 530, 544; Hillyer v. 
Governors of St, Bartholomew's Hospital (1909) 2 K. B, 820, 826, 880, 

(11) Mahesh Narain v. Nowbat (1906) I. L. R. 82 Calo 837, 851; Girwar 
Bingh v Siraman Singh (1905; I. L. R 82 Cale. 1060, 1067 ; Jadu Nath v. Ru 
Lal (1906 I. L. R. 83 Cale. 967, 980, 984 ; Hoysudds v. Kalı Nath (1906) I. L ny 
88 Cale, 085, 904 ; Jaggetwar v. Bhuban (1908) I. L. R. 38 Oale. 425, 438, 439; 
Gour v. Prasanna (1906) I, L R 38 Oale. 812, 818, 819 ; Bhajahari v. Behary 
(1906) I. LR 33 Calo. 881, 888; Dharma Das v. Amulyadhor (1908) I. L B, 
33 Cale. 1119, 1180 ; Satish v. Ahara Prasad (1907: 1 D. B. 84 Calo. 408/415 ; 
Baleshwar ve Bhagirathi (1908) I. L, R. 85 Calo, 701, 718 714; Chairman of 
Giridiy Municipality v. Srish (1908) I. L. B. 85 Calo. 859, 868; (BC) 
120, W. N. 709 714 ; Dhanu Ram v. Alurli Mahto (1909) I. L. R. 86 Oalo: 566, 
571; Rai Charan v. Administrator General of Bengal (1909) T. L, R. 86 Galo, 
856 for other cases see Note B. 

(12) Venkatachalam v. Zamindar of Shiraganga (1908) 1. L. R. 27 Mad. 408, 
414; Annakumary v. Alwhwpayal (1903-4) I. L. B. 97 Mad, 561, 556, 515 7 
Bomu Pillar v. Municipal Council of Mayacafam (1906) I. L. R. 28 Mad. 520, 
524; Grifticasa Moorthy v. Venkata Ayyangar (1908) I. L. R. 29 Mad. 289« 
269, 270, For other cases, see Note B. P E 

(183) Emp. v Narayan (1907) I. L. R, 82 Bom, 111,127 (FE. B.). 

(14) Rup Chand v. Sarveswar (1906) I. L. B. B8 Calc. 918 923 ;9924. x 

(15) Ohama Swami v. Padala Anandw (1908) I. L. B. 31 Mad, 499, 441, 442, 
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pertinently asked how far Sir Frederick Pollock's remarks are 
‘justified. In some of the English and in most of the Indian cases, 
the American decisions were referred to by the Judges, though 
noś cited at the Bar (1). Now the first question that may be 
asked in this connection is, are the American decisions binding 
upon the British and British Indian Courts?" The answer has 
always bet, in the negative and no one has ever suggested that 
such decisions are binding on these Courts. Then the next 
question that is generally asked is “ what is the good of referring 
to American decisions if they are not binding on the British and 
‘British Indian Courts ?” 

We shall see here what answers have been given.to this They afford ius- 

question by eminent Judges both in England and in this country, ‘ton 
"As itis well-known” says Walton J. (2), " that there isa great 
trade upon inland waters in the United States of America, 
I have thought it desirable to look into the American 
cases. lam afraid my investigation has not been exhaustive, 
nor quite up to date. The decisions of the American Courts 
are not of course in any sense binding, but we read them with 
respect, and they afford useful illustrations." 

“The law" says Lord Macnaghten (3) “appears to their ^ Sometimes the law 
Lordships to be very well stated in the Court of Appeal of the ‘Stary Well stated in - 

ps ry ppea! o 9 them. 

State of New York, in President &c. of Westfield Bank v. 
Cornen " (4). Collins M. R. in referring to this case in Yambro v. 
Burnand (5) said: " The matter however does not rest here, for 
the view which has been ultimately established in the United 
States by a strong concatenation of American authorities appears 
to have been anticipated in England, and at length finally adopted 
in a,recent decision of the Judicial Committee of the Privy 
Council.” - 

"Sir Robert Finlay " says Fletcher Moulton L. J. (6) 

° queted against himself at the close of his argument two 
American cases dealing with the subject, which I find decide the 


4 


(1) Apollinaris Ooy, v. Nord Deutsche Insurance Ooy. (1904) IK. B. 252, 
259 ; 260 ; Coldreck v. Partridge 4$ Co, Ltd. (1909) 1 K.B. 580; 544; Green- 
shields Cowie 4 Co. v. Stephens & Sons (1908) 1 K. B. 61, 61. 


($1 Apollinaris Ooy, v. Nord Dextsche Insurance Coy. (1904) 1 K. RB. 259, 
259 260 See also In re Scarr and Genl. Aocident § Cv. (1905) I K. B. 887 Bul; 
394, per Bray J, . 

(8) "Bryant, Powis and Bryant v LasBangus Du Peuple (1803) A. 0,170. 

> 180; Hillyer v. Governors of E^ -Bartholomew's Hospital (1909) 2 K. B. 880, 

823, 8259830. Bancharam v. Adya Nath (1908) 13 O. W. N. 966 ; 972, per 
Mookerjee J ees i 

(4) 87 N. W. By (10 Tiff) 822? 

(6) (1904) 2, K B. 10, 24, 20, 21, 26 . 

(6) Foster v. Warkhington Urban Council (1906) 1 K, B, 648, 952, 657. 


. 


Án 


The precise point 
has been decided in 
the American Courts. 


When the reason- 
ing in those decisions 
18 very clear, 


There may be di- 
rect authorities in 
the States while there 
is none in England. 


4 


They may be based 
upon sound princi- 
ples of justice equity 
&nd good conscience, 
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I have independently arrived.” 
Sometimes the American decisions are referred to because 
the precise point seems to have been decided in the Ameriean 


Courts (1). 


P 


ho. xui. : 


point in the same way and for the same reasons as those at which ] 


“ The first reported case in England" says Lord Barnes (2), 
' in which the matter was dealt with was the case «o? Priestley 
v. Fowler (3), the reasoning, however, in which does not perhaps 
appear to be so clear as that of Shaw C. J. of Massachusetts in 


Farwell v. Boston 


and Worcester Railway Corporation (4), 


whose judgment in that case has been described as "the most 
complete exposition of what constitutes ‘common employment’ 


and seems to be the source of the later decisions. " 
best way of expressing my view " says Lord Justice-Farwell (6) '* on 


(5) "The 


the subject will be to read a passage from the judgment of 


Shaw C. J. in the case to which I have referred." 


* It is admitted " says Lord Macnaghten (7), "that in this 
country there is no authority directly in point. 
direct authorities in the United States in favour of the conclusion 
at which the High Court has arrived. American authorities are, 
no doubt, entitled to the highest respect." 

“Those (American) decisions" says Mookerjee J. (8) “appear 
to us to be based upon sound principles of justice, equity and 
good conscience, and not merely upon doctrines peculiar to 
English or American Jurisprudence. " “We do not refer to these 


decisions 


There are 


” says the same learned Judge in another case (9) “as 


authorities in any way binding upon this Court, but simply ês 
indicating that the doctrine that the reversal or modification of a 
judgment does not invalidate the sale nor divest the title of the 
purchaser, is based upon the perfectly intelligible principle that a 
purchaser at a judicial sale is not compelled to go behind the 
judgment or decree and investigate the facts upon which it was 


(1) The Salt Union, Ltd. v. Brunner Mond 4 Oo. jd) 2 K *B. 822, 831;* 
Toronto Ry. Co vy. Hing (1908) A. O. 280, 268; 
Rajah Rengiah (1908) J. 


(31 8 M. and W.1 


(4) (1842) 4 Met. 19 
(5; The Pets el (1898) P 820, 32% per Sir Fatnois Jeune 


S Coldrick v. Partridge 5 


L. BR 27 Mad, 168, 176, 176. 
(2) Young v. Hoffmann Manufacturing Ooy. (1907) 2 K. B. 945, 658. 


Co , Da. 


(1909) 1 °K, B. 580, 514; 


Rajah of Parthasaradhi, vy. 


ve 
* 
* 


Sea algo 


Hillyer v. Governors af St. Bartholomaw’s Hospital 1909) 2K. B, 820,829, 825, 


830. 


(7) Barada v. Gajendra (1909) 13 0 W N 587, 574" 


(8) Janukdhari v. Gossain Lai (1909) 18 0. W, N 710,8715; Musab, Gulab 


Koer v, Badshah (1909) 13 O. W. N. 1197, 1215. 


^ 
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rendered.” Ls decisions have also been cited in «British India 
by the Judges, while examining any particular principle of 
“Taw (1). | 

“No cases” says Sir S. Ayyar (2) “were cited in the 
‘argument throwing light on the point, and apparently the 
question is new to this country. So far asil am aware there is 
litte English authority bearing on the point, and this is possibly 
because the conditions of,judicature in England have scarcely 
admitted of any such question of conflict arising. If, however, 
we turn toe the "United States, such questions, owing to the 
existence side by side of Federal and the State Courts, have 
arisen not infrequently, and a number of cases are to be found 
in the reports of the tribunals of that country, dealing with 
sufficient fulness and clearness, the main principles applicable to 
the matter, the working thereof in actual practice.". 

The American cases are also cited incases where the English 
and Indian authorities are silent, and "then only in the same 
way as any professional treatise may be referred to i.e. for the 
reasoning and arguments, which must stand or fall on their own 
merits.’ These are some of the reasons given by eminent 
Indian Judges why American decisions are referred to in India. 
Now let us examine, with due deference, some of the objections 
of Sir F. Pollock to such reference. Sir F. Pollock disapproves 
of Mr. Justice Beaman's reference to Beven’s “Negligence in 
Law,” and to the American cases cited therein. But ina recent 
English case (3) reported in the Reports of which Sir Frederick 
himself in the editor, Kennedy L. J. did the same thing, vzz., 
Kennedy L. J. referred not only to Beven but also to the 
American case referred to by the learned author in a foot note. 
"1 should suggest" says Kennedy L. J. "that the true line is, 
as seems to be suggested by Mr. Beven in his book on ‘Negli- 
gencé in Law" 3rd Ed. Vol. I p. 443—Mr. Beven quotes as an 
authority on that subject the judgment of Bigelow C. f. in 
Sweeny v. Old Colony and New Port Rathoad Company" (4). 
Then Kennedy L. J. accepted the law as stated by Mr. Beven. 


„Sir Fredesick’s next objection is that old American decisions 


are referred to by the Jud ges in India. One of the cases referred 
. * 


(1) Rai Churn v. The Administrator- General of Bengal (1909) 130. W. N. 
858, 856 ; Jeyram v. Mahadeb (1909) 18 O. W, N. 643, 649. 


b, Rajah Parthasaradhi v4 Rengiah (1903) I. L. R 27 Mad. 168. 176, 176. 
(3) Lowery v. Walker 1910) 1 K. B. 178, 198 per Kennedy L. J, 
. (4) (1865) 92 Mass, 368. ` 


When the question 
to be decided 18 new 
In this countiy. 


ón 


Jurisprudence does 
not conaist only of 
technical rales, 
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to by Mr. Justice Beaman is reported in 89 Mass. 207 (7863), and the 
case referred to by Lord Justice Kennedy is,reported in 92 Mass, ~ 
368. But does age really detract anything from the value of” 
principles of justice, equity and good conscience? On the other. 
hand, cases may, like many things, gain in value with age, spe- ` 
cially when any principle of justice, equity and good conscience 
discussed therein is discussed aud adopted in subsequent cases? 
Then, in reply it may be said, " true, the Judges in England 
cite old American cases, but Sir F. Pollock's remarkg do not 
apply to them but only to the Judges in British India, because 
even the full reports of American cases may be confusing 
without some knowledge of divergences between the law and 
practice of different States as well as the general difference, 
between American and English practice” (1). The answer to 
this objection is that when such divergences have been pointed 
out in a book like Pollock on Torts (2), there is very little danger 
of such confusion resulting from the want of knowledge of such 
divergences, on the part of the Judges in India. Then, again, if the 
decisions in which American cases have been referred to are care- 
fully examined, it will be seen that such an apprehension is baseless, 
The decisions in Belbhadar v. Sheikh Barkat (3) Jogendra v. 
Baladeb (4), Chairman of Giridhi Municipality v. Suresh (5); 
Barada v. Gajendra (6) Fanukdhari v. Gossain Lal (7) 
Musst. Gulab v. Badshah (8) Manindra v. Secretary of State (9), 
Rajah Parthasaradhi v. Rajah Rengiah, (10) Somu Pillar v. 
Municipal Council of Mayavaram (11) and Surendra v. King 
Emperor (12) clearly show how carefully the American decisions 
are discussed and how the technicalities of the different 
systems of law are generally noticed in British India. THen, the 
next point that should be noticed in this connection is that the 
different schools of Jurisprudence do not consist mainly of 
technical rules, but also contain certain general broad .principles 
of justice, equity aud good conscience, and that is why the Indian 
Law Commissioners considered the Foreign Codes carefully , and 


‘introduced the rules of foreign law suited to the condition of the 


(1) XXVI L. Q. R. 192 (1910). e . 
(2) Ibid. 

(8) (1908) 11 O. W. N. 86. 97. ; 
(4) 0807) 12 0. W. N. 127. 180. s : 
(5) (1908) 12 © W. N. 709, 74. 

(6) (1909) 13 O. W. N. 657,574. | * 

(7) (1909) 18 C. W. N. 710, 715. . \ 
(8) (1909) 18 C. W. N. 1197. 1215. 

. 84 Cale. 257, 286, 288. T 

. 37 Mad, 168, 175, 182 

ad. 520, 524. .* 
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+ „people of the country (1). Under these circumstances, why should 
not the interpreters of the Codes discuss the law and the Law 
: Reports in cases where the Anglo-Indian Codes are silent ? 

It has been pointed out by several eminent Indian Judges 
that English and American decisions are referred to because they 
indicate plainly certain rules of law that are based upon 
substantial grounds of convenience and justice and not rules based 
on any artificial er technical reasons peculiar to any particular 
system of law (2.) There is another important reason why 
foreign decisions have to be referred to in British India, and that 
is that several branches of law in British India have outgrown the 

* different Anglo-Indian Codes dealing with those branches of law, 
and it has therefore become necessary "to study the principles 
underlying each and every topic of law." Thus we find that not 
only the Judges in India but several commentators have not 
only referred to American cases but also discussed the writings 
of several American Jurists and their works have also been 
appreciated by trans-atlantic jurists (3). These things do clearly 
show, if they show anything, that it is not for the sake of 
trans-atlantic excursions, but for the serious business of consider- 
ing juridical questions that American decisions are cited by the 
Judges in British India. 

The practice of referring to foreign law and decisions is 
not of recent growth in this country. The rules of English law 
were introduced into the Presidency towns with the advent of 
the East India Company, and when the Supreme Court was 
established in Calcutta, the’ learned Judges of that Court, as 
appears from the notes of Mr. Justice Hyde, used to refer to 
English law and English cases. In the Mufussil, the Courts of 
the ,East India Company, under the provisions of different Regu- 
lations, used to decide a good many cases according to the rules of 
“justice, equity and good conscience," and in so doing the Judges 
willmgly and unwillingly introduced the rules of English Law 
into India, Ever the different Civil Courts Acts in British 

* India and the Charters of the different Chartered High Courts 
a&thorise the Judges in India, to decide certain classes of cases 


1) See the Letter, dated 14th Ootobe» 1837 to Lord Auckland from Lord 
uda las and other members of the First Indian Law Commission and also the 
Heports of the subsequent Law Commissioners, 

. (2) Messi, Gulab v. Badshah (1909) 180. WAN. 1197, 1215. : 
(8) ffee.Casperz on the Law of Hsatoppel and res judicata, 8rd Edition, and 

Woodroffe and Antesr®Alv’s Law of Evidence in British India, Woodroffe on In- 

Junction and Ghosapn Mortgags,8rd Kd. E 
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according to the rules of justice, equity and good conscience (1)... 
Sir Barnes Peacock has gone even further and his Lordship in 
construing the provisions of an Act of the Indian Legiglature * 
referred to a paragraph in Domats’ Civil Law (2). 

Now let us see what is the effect of the remarks of Lord 
~ Macnaghten in Mackintosh v. Dun (3), where His Lordship says: 
* It is admitted that in this country there is no authority directly 
in point. There are direct authorities in the United States in 
favour of the conclusion at which the High Court has arrived. 
American authorities are, no doubt, entitled to the highest 
respect. But this is a question that must be decided by English 
law. In the dearth of English authority, it seems to their. 
Lordsbips that recourse must be had to the principle on which 
the law in England on this subject is founded. With utmost 
deference to the learned Judges of the High Court, their Lordships 
are of opinion that the decision under appeal is not in accordance 
with that principle." This was an action for libel, a subject on 
which the English law “is so detailed, and its principles have been 
applied to such an enormous variety of facts, that it is very 
difficult to find any subjects as to which, it being silent, American 
law has spoken." When there are no English cases, there are 
the principles of English law to guide the English Judges. In 
such cases, therefore, the Judges cannot follow the American 
: cases disregarding the principles of English law, and that is what 
had been done in the above case, according to Lord Macnaghten, 
and the decision of the High Court was set aside by the House 
of Lords. This case then is no authority for saying that 
American cases should not be discussed by the English and 
Indian Judges. On the other hand, His Lordship in the same 
case says, " American authorities are, no doubt, entitled to „the 
highest respect.” Now let us see, what is really the nature of the 
cases in which American decisions have been referred to. They 
are generally cases for which there is no specific rule of Jawi,” 
written or customary, to guide the Courts, gr for the true- 
interpretation of any particular principle of law ; e. $, lessee's e 
right to underground minerals when there is no reservation in, 


the lease (4), exercise of franchise (5), ordinary and customary 
* e 
1) Bengal Assam Civil Courts Act, Beo, 87(2) (Act XII of 1887). \ 
(a) Hurro Chender v. Svoradhon-e (1868) B. L. R. Sup Vol 985, 991, Bee 
also Panchanan v Dwarka (1905) 8 C. L. J. 290, 65. ° 
48) (1908) A. 9. 890, 401. 
(4) Megh Lal v Raj Kumar Thakur Giridhari. (1908). 11 O. W. NG 527, 533. 
(6) Makara” Rameswar v. Secretary of State (190) 110. W. N, B56, 


. e e * 


Vor. XII THE INDIAN HIGH COURTS AND AMERICAN DEOISIONS. “Iy 


` 


use of water, rights of riparian proprietors (1), contracts in 
restraint of trade (2). 

We have noticed before that sometimes the Judges of the 
different countries decide a question in the same way and for 
the same reasons and come to the same conclusion independently 
of each other (3). In such cases if the attention of the Judge 
is drawn to foreign decisions supporting his view, he may 
either refer to ethem in his judgment, as has been done in 
same of the Indian cases, or leave them severely alone not 
even mentioning them in his judgment But what useful 
purpose will be served by the Judges' omission to refer to 
foreign decisions in such cases ? None. On the contrary, the 
very mention ofthe opinion of Judges like Holmes, Bigelow, 
Shaw and others will in many cases add to the weight of the 
decision of the Judges in British India and will, in a country 
like India, make the task of Legislators easy. Another striking 
fact in this connection is that most of the decisions in which 
American cases have been referred to are decisions of Indian 
Judges. This fact answers one ofthe main objections to such 
reference, v:z. the danger of introducing the principles of 
foreign law not suited to the condition of the people of the 
country; because the Judges being Indians they know the 
people and the law of the part of the country where they 
administer justice. History of legislation inthis country clearly 
shows that the Anglo-Indian legislators, afraid of hurting the 
feelings of the people, have been and are unwilling to introduce 
wholesome principles of foreign law, but when the future Legis- 
lators will find that those principles have been introduced into 
the country by judge-made law, and that the Judges themselves 
were Indians, they will not find it difficult to base legislation 
on suchejudge-made law, and thus the cause of legislation 
will be greatly helped by this practice in India. The changing 
Ciraimstances of the country bring many cases before the 
Courts for which there are no express rules, written or 
e customary, and the Judges naturally seek to find out the 

principles o“ Justice, equity and good conscience" in Western 
jurisprudence, This has also happened in Japan (4). Law in 


(li Balbhadar v Sheikh Barkat (1908) 11 O. W. N. 85, 97. 

(2): Shaikh Kalu v. Ram Saran (1909) 18 O W. N. 389. 8394 

(3) Fuster v. Warbliagton Urban Council (916) I K B 648, 

(4) Gozumi’s Ciril Code, pp. 18, 19 Toe early Enghsh FJudges in 
England also borrowed the principles of Roman Law withoutementioning the 


source or authority. 5 
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British India, at the present time, is in theemelting pot, andit, 
is for the Indian jurists to say what shape it should take and 
whether foreign ingredients should also be thrown intpitto : 
make an amalgam beneficient to the country. The Indian 
Judges are not only to be the administrators of law and justice 
but they should also be jurists. They and they only can solve 
the difficulties which not only come before the Courts of law but 
beset the Indian Legislators. Enquiry into any particulas branch 
of law began by the Judges and reported in the Law Repozts 
should be taken up by others; and in these days of “ scientific 
study of law” they will be a great help to the students, who are 
to take a comprehensive view of the different branches of law. 
and should be free from the trammels of the spirit of exclusiveness 
which has been the bone of Anglo-Indian jurisprudence and 
which Sir F. Pollock seems to be so anxious to strengthen. The 
introduction of or reference to the equitable principles of Western 
jurisprudence by the Judges of the Indian High Courts makes the 
task of the Anglo-Indian Legislators easier and creates a spirit of 
enquiry in the minds ofthe students of law which is of vital im- 
portance in these days of the study of comparative jurisprudence. 
Under these circumstances, and specially when we find that Sir 
F. Pollock himselfin classifying the substantive private law of 
England took the leading ideas of his arrangement from an 
eminent American Judge (1) we can safely say that nothing 
but good willresult from the practice of referring to the 
American decisions by the Judges in India under proper 
safeguards. Such references are not, and should not be treated 
as " trans-atlantic excursions, " but are signs which unmistdkeably 
point out the fact that there is a desire to develop the law 
of the country inthe mind of the people and that the days 
of conservatism and the spirit of exclusiveness in, matters 
juridical, are numbered. 

B. K. AcHARYYA, ° 

e DBar-at-Law. 


*. 
(1) The Encyolopadia of the Laws of England, Vol. I, Introduction p 7. 
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Cases in which American decisions have been cited or referred to 
and reported in the Law Reports of the Incorporated Council 
of Law Reporting from the year rgog A. D. 


adtiorney-General for Manitoba v. Altorney-General for Canada (1904) 

A. O 799, 801; The United States of America v. Gaynor (1905) 
. A. U. 128, 181; Williams v. Howarth (1905) A. O. 651, 558; De Beers 
Consolidated, Mines td v. Howa (1908) A. O. 455, 456 ; Colonial Sugar 
Refiging Coy. "Ltd v. Ireing (1906. A. O. 860, 862; Emerson v. Maddison 
(1908) A O, 569, 572 ; Webb v. Owutrun (1907) A.O 81, 85, 88; Eguitabla 
Fire and Accident Office Lid, v. The Ching Wo Hong (1908) A O. 96, 97; 
Home Insurance Qoy. of New York v. Vistoria Montreal Fire Insurance Coy, 
11807) A O. 59,66 ; Macintosh v. Dun (1908) A. O. 890,401; Toronto Ry 
Qoy. v. King (1908) A. O. 269, 263; Greenshields, Cowie 4 Oo! v. Stephens 
and Sons Lid, 11908) A. O, 481, 433 ; Harnett v. Oriok (1908) A C. 470, 472 ; 
Cooke v. Midland G. W. Ry. of Ireland (1909) A. O. 229, 280, 242 ; Dominion; 
Coal Ooy. Ltd, v. Dominion Iron and Steal Coy. Ltd. (1909) A. O. 298, 299; 
Dominion Natural Gas Coy v, Collins. and Perkins (1909) A. O, 640, 646 ; 
Great Torrington Commons Conservators v. Moore Stacens (1904) 1 Oh, 347, 
852 ; Assheton Smith v. Owen (1906) 1 Ch. 179, 195 ; Bank of Africa Lid. v. 
Cohen (1909) 2 Oh. 129. 189, 146; Appollinaris Coy. v. Nord Derdtsohe 
Insxrancea Ooy. (1904) 1 K. B. 252, 259, 280; Ruben v. Great Fingall 
Consolidated (1903) 1 K. B. 650, 658 ; Hambro v. Burnand (1904) 2 K. B. 10, 
14, 20, 21, 26 ; Hargrores Aronson § Co. v. Hartopp and another (1905) 
1 K. B. 472, 476 ; Maguire v. Liverpool Corporation (190511 K B. 767, 777, 
Rex v. Osborne (1906) 1 K B. 551, 560; MeFadden v. Blue Star Line (1805) 
1K R 097,702; In re Scarr and General Accident Assurance Corporation 
(1905) 1 K B. 887, 891, 394, 390 ; Risdon Iron and Locomotiwe Works v, 
Furness (1905) 1 K. B 304, 809, 314 ; (same case on appeal, see (1906) 1 K. 
B. 49, 57) ; De Beers Consolidated Mines Lid. v. Howe (1900) 2K. B. 612, 
627, 030 9 West Rand Central Gold Mining Coy Lid. v. The King. (1906) 
2K. B 391, 894, 410 ; Stanbury v. Kester Corporation (1905) 2 K. B. 888,840 ; 
Compania Naviera Vatconzada vy Ohurchill and Sim (19061 1 K. B, 237, 241 
247 ; Foster. v. Warblington Urban Council (1906) 1 K B. 648, 652, 687 ; Clark 
v. London General Omnibus Ooy. Ltd (1906) 2K B. 648 ; 662, 657 ; The Salt 
Union Lid, v. Brunner Mond § Co. (1906) 2 K B 822,831 ; Cribb v, Kynoch 
Ftd. (1907) 2 K B. 548, 561, 560 ; Joseph Thorley v Orohis Steamship Coy. 
(1807)1 K. B. 660, 662 ; James Nelson 4: Sons Ltd. v Nelson Line (Liverpool) Ltd. 
e1907) 1 K. B. 769, 776 (The original case is reported in (1906) 2 K. B, 804, 
809); Young v. Hoffmann Manufacturing Coy (1907) 2 K. B. 646, 658; 
GPeenshields’ Cowie 5 Co, v. Stephens & Sons (1908) 1 K.B 5l, 61; Hastings 
Corporation v. Letton (1908) 1 K B. 878, 885 ; Spisrs v. Hunt (1907) L K. B. 
7209728, 724 ; Wilson v. Carnley (1908) f K. B. 729, 781, 736, 742 ; Coldriok 
v. Partridge & Co. Ltd. (1909)" 1K. B. 680, 544 ; Municipal Council of Sydney 
x. Bull (1909) 1 K. B. 7, 10; WrigM vt Amdeweon (1009) 1 K B, 209, 211; 
Hillyer t. „Governors of Bt. Bartholomew's Hospital (1909) 9 K. B. 820, 888, 
835,830 ; Kapitigalla*Rubber Estates Lid. v. National Bamh"of India Lid. 
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(1909) 2 K. B. 1010, 1018, 1028 ; Esparta Bottomley{1909)2 K. B 14, 915, 
Bater v Bater (1908, P. 209, 215; The Hopper Wo. 08. (19081 P, 84. 40; 
* The Commonwealth ” (1907) P 216, 218. 221 ; Ogden v. Ogden (1907) P. 46,. 
68, 77; The Turquoise (1908) P. 148, 151; The Saint Paul (1909), 
P. 48, 46, 





NOTE B. 


1, Mahesh Narian v. Nowbat (1905) I. L, R. 88 Calo. 88% 851 pgr *Mookerjie J. 
2. Girwar Singh v, Siraman Singh (1996) T, L. R. 82 Calo. 1060, 1067 Bo. 
8. Rupchand v, Sarrenoar (1966) I, L, B. 83 Oalc.. 915, 923, 924 per 
Woodroffe J. 
. Jadu Nath v. Rup Lal (1908) 1. L. R 88 Calo. 967, 980, 984 per Mookerjes J, 
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b. Royzuddi v. Kali Nath (1906) I L. R. 83 Cale 085, 094 Do. 

8 Jaggeawar v. Bhuban (1906 I.L R 88 Calc 425,438, 489 Do. 

"7. Girish v, Kedar (1900 T. L R. 38 Cale. 590, 594 per Maclean C. J. 

8. Gour v. Prasanna (1906 I L. R 83 Cale. 812, 818, 819 per Afookerjee J. 

9. Bhajahari v. Behary (1906) I. L. R. 88 Calc. 88), 888 Do. 

10. Dharma Dasv Amulya Dhan 1906) I L R 23 Cale, 1119, 1130 Do. 

ll. Chairman Howrah Municipality v. Khetra (1906) I. L. B.83 Oale. 1290, 

, 1297, Do. 

12, Satyabadi v, Harabati (1907) I. L B. 84 Calo, 228, 230 Do. 

18. Manindra v. Secretary of State for India (1907) I, L. R. 84 Calo 257, 286, 
286 Do. 

14. Jagat Tarini v. Naba Gopal (1907) Y. L. R. 34 Calo. 305, 315, 319, 320 Do. 

15. Megh halv. Rajkumar (1906) I. L R 84 Calo. 858, 366 Do. 

16 Satish v. Ahaca Prasad (1907) I L, R 84 Calo. 403, 416. 

17. Rameswar vy Seoretary of State for India (1907) I L. RB. 84 Calo. 470, 
487-489 Do. 

18. Hakim Lal v. Mooshahar (1907) I L B 84 Oalo 999, 1016—1018 Do. 

19. Zribemi Sahu v, Bhagwat Bi» (1907) I 5 R. 81 Cale. 1037, 1056-1057 Do. 

20 Jogendra v. Baldeo Das (1907) 85 O. 961, 969-972 Do, 

Bl. Kripa Bindhu v. Amnada Sundari (1907) I. L. R. 35 Cale, 84, 61, 
(F. B. Do) 

29. Ashutosh v. Behari Lal (1907) I. L. R 85 Calo 61,75 (F. B.) De 

93 Baleshwar v. Bhagirathi (1908) I L. R, 86 Oale. 701, 718-714 ° Do, 

24. Chairman of Giridih Municipality v Brisk (1908) 85 O 859, 868 Do. 

85. Jogendra v. Shyam Das (1909) I L. R. 86 Cale 543, 656 Do, . 

26. Dhanu Ham v. Merli Wahto (1909) I. L. R, 86 Oalc.€566, 571 Do. 

27, Gurdeo Singh v. Chandrikah Singh (1907) 1 L. R 36 Calo. 1925 217-221 Do.e 

28. Mathewson v. Ram Kanai (1909) I. L. R. 36 Oale. 675, 702 Do. š 

29. Hudson v. Morgan (1909 I, L. R 86 Oale. 713 7228 Do’ st 

80. Jagon Ham v. Mahadeo Prosad (1909) 1 1. B.86 Calo 768,728 Do, 

81. Rai Charan v. Adnimutrater- Gen of do (1909) I. L R. 36 0 Noe, 
861 Do. . 

82, Banchharam v. Adyanath d$ LL R.86 Calo. 986,941, (F, B) — Do. 

89. Fraser v. Tha Bombay Manufacturing Coy (1904) I L. B. 29 Bom, 112 
peri Rusted}. x 
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.B£. Municipal Oorporationof Bombay v. Seoretary of State for India (1904) 
I L R. 29 Bom, 580, 596 American decisions cited by Sir B. Soot, 
E the then Ad- Qonl, 
'86. Sulleman Sumji v. The Bank of Bombay (1907) T L. B. 81 Bom, 319, 834 per 
Chandraiarkar J, 
36. imp. v. Narayan (1907) I. L. R 82 Bom. 111, 127 (F. B.) Do. 
87, Venkatachalam v. Zamindar of Shivaganga (1908) I, L, R, 47 Mad, 409, 419, 
per Sir S. Ayyar O. € J. 
` 88. Annakwpars v. Mwthupayal (1993-4) I, L. B. 27 Mad, 651, 556, 575 per 
'* — Bir 8, Syyar O. C.J. and Russell J. 
89. Ramansdhan Chetti v. Narayan Chetty (1904) L L. B. 27 Mad, 602, 604 
605 per Ayyar O. C J. 
40. Vedanayaga v. Vedammal (1904) I.L. R. 27 Mad. 591, 595, 590, per 
b Ayyar J. 


Al, Rajah Parthasaradhi v, Rajah “Rengiah (1903) L L. B. 27 Mad, 168, 115, 
181 per dyyar J. 
42. Ramaswime v. Emp, (1908) I. L, B. 27 Mad, 971, 277 per Ayyar, O. O. J. 
43. Aiyappa v. Kuppusami (1900) I L. B. 28 Mad. 203, 210 dyyar J. f 
44, Akula Paradesi v, Dhells Jagannadha (1904, I. L. R. 28 Mad, 167, 159 
Ayyar J. 
45, Meenakihi Ginning v- Mylo Sreeramwiw (1901) I. L. R. 28 Mad. 19, 22 
Ayyar 0. C. J. 
46, Sankaranadicelu v. Ssoretary of State for India (1904) I, L, R. 28 
Mad, 72, 81 Ayyar J. 
47. Somu Pillai v. Municipal Omencil of Mayavaram (1905) I. L, B. 98 Mad, 
520, 624 Ayyar O. O. J. 
48. Muthar Sahib v. Kadır (1906 I. L. RH. 28 Mad. 544  Ayyar O. C. J. 
49. Subba Narayana v. Ramaswami 1901) I. L B, 28 Mad, 244, 218, 250 per 
AyyarJ. 
60, Srinicasa Movrthy v. Venkata Varada (1905) I' L, B, 29 Mad, 239, 269, 
270 per White J.and Ayyar J. 
51. Annahhalaiy Malayandi (1906) I. L. R. 29 Mad. 436. 486 per Ayyar J. 
52, Ohama Swami v. Pudala Ananda (1908) L L. B. 81 Mad 489, 141, 412. 
53. Ssshagiry v. Vythiliaga (1909) I. L, B. 38 Mad, 211, 218 per Miller and 
* Munro J. J. 
54, Anna Rdm v. G. I. P. Ry. (1908) LL R 34 Bom 427, 
Thete are several other cases in the Oaloutta Law Journal (Vol. I~ 
Vol XL) and Calcutta Weekly Notes (1905-1910), 
. 
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SHORT NOTE. 
» e . —— 
geri edioata— Rent sutt—Title suit—Dental of title— Directly and substan. 1910. 
1 T F — 
tially in tssue— Forfeiture. Juno, D 29. 
Appeal by the Plaintif. | i 


. Held (Chatterjee J),— When the title of a third party is pleaded by a tenant in Bam Obangra Roy 
& rent suit and that third party is not party to the rent suit, the question Giris Ohandra Prenja, 
of title is not res judicata. When, however, the tenant defendant in rent S. A. No o. 2070 2 
anit claims a title in himself adversely to the plaintiff landlord and the sübse- '"" 1908. 
quent title suit being between the same parties, the question of title will be — 
res judicata if the isane of title was directly and substantially raised in the 
rent suit. 

When it is found that the relationship of landlord and tenant is wanting, 
the so-called tenant becomes a trespasser and is liable to be ejected, 

I. L. R. 17 Cale. 196 followed. 

Baby Zarak Chunder Chakrabarti tor the Appellant, 

Babu Khetra Mohan Sen tor the Respondent, 


Appeal allowed, 





REVIEWS. 
The Law relating to Electrical Energy in India by J.. 


W. Meares and N. N. BLOMEFIHLD, Carcurra, Rs. 10.—This: 
handseme volume is an important contribution to a subject of 
growing practical importance. Mr. Meares who as Electrical 
adviser to the Government of India is competent to speak with 
authority upon the subject has been assisted so far as the legal 
aspect of the matter is concerned by Mr. Blomefield, and the 
result i is a work remarkable for scientific accuracy and practical 
exposition of legal principles. The text of the Electricity Act 
e Of 1910 is reproduced and is preceded by a valuable introduction 
which covers nearly two hundred pages and is followed by Statu- 
"tory Rules dn the subject. There is a very instructive appendix 
the treatment of persons suffering from electrical shock. The 
VA is really very readable and oyght to be read not merely by 
_ the Electrical Engineer or by*the practising lawyer but also 


by the.lay man who uses Electrical energy for purposes of . 
. 


daily life. . . 








15s REVIEWS. [Vpr XII. 


Solicitor’s clerk, Part II by CHARLES JONES, 9TH. EDITION, 
ErriNGHAM WirsoN, LoNDON, 1910.—The usefulness of the work 
before us is indicated by the fact that four large editions *of it 
have been sold. It does not profess to bea dry scientific work 
but contains a large amount of information on Criminal Law} 
Licensing Law and Bankruptcy proceedings, stated in a form 
intelligible to beginners. The glossary at the end i is of. great 
value and explains many legal maxims and technical expressions, . 
The new edition will be found as useful as the previous ones, 


The Analytical abstract of the Criminal Procedure Code 
by KANTI CHANDRA Pramanice, M.A. Lucknow, 1910.— This 
pamphlet is intended evidently for candidates preparing for law 
examinations, It gives the substance of the more important 
sections conveniently arranged together with questions selected 
from examination papers. If rightly used, it will be useful for pur- 
poses of revision to those that have studied the Code itself in full. 


Government of India, SUPPLEMENTARY CHAPTER, by SIR 
C. Insert, Oxrorp, 1910.—This pamphlet brings up to date 
the classical treatise of Sir C. Ibert on the Government of India. 
It gives the text of the India Councils Act, 1909, preceded by 
an explanatory chapter and followed by the statutory rules on 
the subject. 


- Confessions and the Evidence of Accomplices by PRAsANNA 
NARAIN CHOWDHURY, B.L., CALCUTTA, 1910, Rs. 4.—We welcome 
the new edition of this valuable work. The text of the first 
edition has been completely recast, while a large amount of new 
matter has been introduced. The extracts from the various 
decisions are full so as to render it unnecessary in most cases ‘to 
refer to the original Reports. The cases have been taken from 
official as well as non-official Reports so as to make the volume 
a practically complete survey of the law on this subject and We 
have no doubt the new edition will have a wide Circulatiqn. 


Indian Railways Act by D. I. MEHTA and P, A. SHARP, 
AHMEDABAD, 1910.—This is a thoroughly practical work on 
Indian Railway Law written by two members of the legal pra 
fession who have had considerable experience of this branch of 


the law. The text of the Att is zéproduced and to each section ; 


is appended an exhaustive collection of Indian and English Cases. 
In the Appendix are reproduced selections from related Acts 
and various Statutory Rules and Forms. We have tested the 


a 
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statement of fhe law in various places and found it generally ful. 
and accurate? The work gives ample evidence of a great deal 
of care spent upon it and no member of the profession who may 
have to deal with Railway Law should be without it. 

The Law of Mortgage in India by Dr. RAsHBEHARY 


GuosE, TRACKER Spink, & Co. CALCUTTA, 1911, Fourrs EDITION, 


i «or. I, fs. 12.—1t is unnecessary to have a lengthy review of a 


.treatise which occupies a unique position in the legal literature 


ofthis country. Ever since its first publication, nearly thirty- 
five years ago, the work has been rightly treated as the leading 
authority on the law of mortgages so far as Indian Law is 
concerned. Though in successive editions the expansion of the 
work has somewhat affected its character as an invaluable book 
for students, it yet retains its principal characteristic, namely, the 
luminous exposition of first principles. We venture to put for- 
ward the suggestion that an abridged edition may be prepared 
for the benefit of students and may be prescribed as a text book 
for candidates for the B. L. examination. It is incomprehensible 
how any beginner in the study of law can be reasonably expected 
to understand the principles of the law of mortgages from the 
provisions of the Transfer of Property Act which furnish enough 
of puzzles for the busy practitioner. The work as presented in 
its new form deserves careful study by all advanced students 
of law and all members of the profession. It is in no sensea 
mere book of reference, and we feel no doubt that the busiest 
practitioner wil be amply repaid his labours not merely by 
the orderly exposition of legal principles and the lively criticism 
of judicial opinions but also by the literary allusions and the 
graces of style which appear in every page of the volume. We 
nofice that in the new edition the work is to be published in 
two volumes. "The learned author has shown great consideration 
to the profession by publishing the lectures separately, and we 
venture to express the hope that when the second volume, 
, which will contain the text of the Transfer of Property Act, is 


i brought dut, it will contain comments upon all the sections 


f the Statute ; the profession will no doubt be thankful for the 
illuminating notes of the learned author upon those portions of 
the Act which do not directly’ congern the law of mortgages. 
It i$ Super daous to add that the get up of the yolgme is worthy 
of! the reputation of the, publishers. 
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° THE NATURE OF BENAMI TRANSACTION— 
IS IT TRUST? ‘ 
Description of a 


$1. A denam transaction may be shortly described as one pinami transaction. 
in which {the real owner of property allows it to appear in the " 
‘name of an ostensible owner, under a sort of secret understanding 
between themselves and to transact allbusiness relating to that 
property in the name of jthis person who is known as the 
benamidar. 








A benami transaction may arise in one of the two ways, _,Arives by way of 
v3 gift or of conveyance, 
namely,(2) where the real owner of the property makes a fictitious, j 
unreal, or nominal ¢ransfer of it to another person either by a ° ~- 4 
deed of sale or of gift or any other conveyance which is never 
meant to take effect; (b) wherea person purchases a property with 
his own money but takes the conveyance in the name of another 
person, who is not meant to be given any right or interest in 
the purchased property. 
A denami transaction thus means a sale ora purchase made 
in the name of some one, other than the actual vendor or pur- 
chaser and includes property purchased or vested in a fictitious ^ `’ ii 
4 owner, the ostensible, title being in the name of one person, but 
the real ownership vests in another (1). 


§2°The exact nature of this anomalous transaction in , 

: 4 ; . English jaw regard- 
. which things are not what they seem, in which one person appears ‘ing similar transfer. 
to have all the rights of ownership and yet is not the real owner, 
"has to be ascertained. In the class of cases in which there is a 
patchase by å who pays the money, anda conveyance in the 
name of B, of which Dyer v. Dyer (25 is the leading authority, it Presumption of 
is, According to English Equity, a question of intention to be  Heswiting Trust, 
decided upon the evidence. If Bisa stranger, a resulting trust 

s * 
** (1) Dgsai’s Dictionary of Law Terms. and Phrases. . 
(3) (1788) 3 Oox. 92. .. f 
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Exceptions in case for A, the purchaser, is presumed, Where B is not a stranger but, + 


of wife or child, 


Presumption of ad- 
canocment, 


Benami transac- 
tion—a sort of Re- 
sulting Trust, 

Views of Mayne. 


: No exception in 
ease of child or wife 
as in English law. 


Same views of 
Agnew, Oollet, Ameer 
Ali and Woodroffe 
and Dr. Gour, 


Analogy to Result- 
ing Trust, $ 


is a child or other person to whom A stands in the place of a parent 


or where B is the wife or other near relation of A, the reasonable ' 


inference from A's taking the conveyance in the name of B is, 
according to English Equity, that he intended to benefit D ; 
instead of a resulting trust being presumed, there must be clear 
evidence that such was intended. A contrary equitable presump- 
tion known as aavancement will be raised in faveur of, these latter 
persons (x). 4 

$3. On the analogy of theabove, Mr. Mayne in his learned 
book on HinduLaw and Usage has observed that " The law of 
benami is, in no sense, a branch of Hindu Law. Itis merely a* 
deduction from the well known principle of Equity that when 
there isa purchase by Ain the name of B, there is a resulting 
trust of the whole to A ; and where there is a voluntary convey- 
ance by A to B and no trust is declared or only a trust as to part 
that there is a similar resulting írustin favour of the grantor as 
to the whole or as to the residue as the case may be, unless it can 
be made out that no trust was intended. In the English Courts 
an exception is made to this rule where the person in whose 
name the conveyance is taken or made isa child ofthe real 
owner or any one whom he stands in Joco parentes or his wife, 
when the transaction is presumed to have been by way of advance- 
ment to them. But this exception has not been admitted in 
India, Here the rule is well established that whether the nomi- 
nal owner be a child or other relation or a stranger, a purchase 
made with the. money of another is prima facie assumed to be 
made for the benefit of that other." The same view has been 
adopted by the learned Tagore Law Professors for the years 
1881 and 1893 and also by Justices Collett, Ameer Ali, Woogroffe 
and Dr. Gour (2). . 

$4. If A the owner of property cause it to be transfefred to 
B with an understanding between them that B is to be the 
benamidar only, the tendency of English ide&s would no doubt 
be to treat B as the owner of property £n trusi for A and it would* 
be impossible to deny that some features of the relation between 
A and B present some analogy to the relation ofa trustee and 


* 

(1) See Colletts Specific Relief Act, 4th Ef. pp. 17-18: Lewin on Hests 
171—177, Agnew on Trosts—Tagore Law Lectures pp. 08 &o. 

(2) Mayne’s Hindu Law agd Usage, Chapter Kitt $142: Agnew’s Tagore Law 
lectures or the Law of Trusts in Intia—Leoture V, pp. 97 &c. : Oollett's Spect- 
fic Relief Act, 4th Ed. pp. 17-18 ; Ameer Al! and Woodroffe's La'w.of Evidence, 
pp. 1010 &o, ;*Gour's Transfer of Property, Vol, I, 338,21 Éd, 

e . 
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, Cestue que tin Epgland. Nevertheless to speak of B as the 
” Owner of the legal estate and of A as the owner of the egurtadle 
, estate—which afe implied in the relationship of a trustee and 
` cestne que trust—is manifestly wrong, the distinction pointed 
out by English lawyers in the phrase ‘legal and equitable estate’ 
hating no existence in India(1). The English Law of Trusts recog- 
nises, as we know, two estates or interests in the subject matter of 
trust, vrg, the legal estate of the trustee and the egustable estate 
of the cestte que trust. There may therefore be according to 
that law two persons holding different estates inthe same pro- 
perty. "Both are entitled to convey their estates, both are 
„Entitled to the rents and profits ; one the legal owner to receive 
them, the other the equitable owner to enjoy them” (2). There 
is no doubt that trusts in the strict sense of the term in which an 
English lawyer uses it—that is to say, trusts to the existence of 
which a legal and an equitable estate wholly separate from and 
independent of each other, are necessary—are unknown to the 
old Hindu and Mahomedan Laws. There being no distinction in 
these laws between legal and equitable estates, it was, of course 
impossible that there would be anything corresponding to it (3). 
The peculiarity of the English Law of Trusts arises out of the 
specialities of procedure resulting from the distinction between 
the Courts of Common Law and of Chancery which also has nothing 

here to correspond. 

Nevertheless trusts in the wider sense of the term, that is to 
say, obligations annexed to the owaershtp of the property which 
arise out of a confidence reposed in and accepted by the owner 
for the benefit of another are constantly created by the natives of 
this country and are frequently enforced by the Courts (4). There 

. may be no distinction between the “/egaland equitable’ estates 
or between the ' legal and equizable rights,’ but it is always pos- 
sible that one person may have a certain beneficial interest to be 
deriyed out of an estate and that another may have a right to the 
property out of which that interest issues. The holder of the 
property ih that case is entrusted with the duty of securing to the 
other the beneficial interest to which he is entitled, or in other 
words he takes it subject to the trust (2). The most important 


) Mar®by’s Lectures on Indian Lawe Lecture VI, p 102. 
(2) Agnew's Tagore Leotures on the Law of Trusts, Testare I,p 8. 
8). Ganendra v, Upendra (1869). 4 B. d. R. O, O. 131, Per Phear J. in the 
Tagore case. 
' (4) lbid: Gazette of Indis, dated Rev. 18,” 1880 : Jotindra Mohan v, Ga 
nendra “fohah, (1872) 18 W. B, 859. 
(5) See Cowell's Tagore Leotires on Hindu Law—Leoture XII, page 259, 


* 


Essentials of trust— 
legal ani equitable 
estates, 


Unknown to Hindu 
and Mahomedan laws, 


Trusts in wider 
sense recognised by 
them, 


No legal or equis 
table estates, 


^ NS 


Its essentials, 


Ownership of pro- 
perty in trustee— 
subject to mght to 
benefita in Ga Ta 
toust. 


No actual transfer 
in Benami. 


Real owner re- 


mains in possession, 


Benamidar has 
neither legal nor 
equitable title in 
property kept in his 
name, 
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illustration of such a trust is the case of the Sedart .of ao 
Thakur. : 

From the above itis clear that to constitute trust jn this * 
broader sense, it is essential that (a) the ownership of the property 
should be vested in one person and that (2) another should have 
the right of enjoying the benefit arising out of that property and 
that the arrangement is the result of a confidence reposed by the 
latter upon the former. ° * 

$5. In the case of a benami transaction, there is no doypt 
that some sort of confidence is reposed by the real owner of the 
property upon the Jenamidar. But the question is whether by 
virtue of the property being kept benami in his name, the e 
benamidar acquires any right of ownership over the property so 
as to give rise to the relation of trustee and cestue que trust 
between the parties to the transaction. In most cases of the 
benam# holding of property, there is no actual transfer of the 
property from the real owner to the dezamidar as in the case of 
a trust, but only the execution of a deed as evidencing a transfer 
which however is not real. The real owner never divests himself 
of the possession of the property concerned nor does he place the 
benamidar in possession of it, He always takes care to retain 
the possession himself and to realise and enjoy the profits thereof. 
He never gives up the denam: deed tothe dbenamidar, but always 
takes care to retain all the z74:c£a of ownership in his own hands. 
Then again in most cases the denamidar himself is kept quite in 
the dark as to the creation of denami or the execution of the 
deed of transfer or conveyance in his name ; and in many cases it 
has been held that the assent of the Jenamidar is not at all neces- 
sary for the creation ofa valid denams. Before creating the 
benams the real owner takes care to find out a really safe man on 
whose honesty, integrity and faithfulness he can rely and who 
will not, when he discovers the enami, set up a legal title in 
himself over the property over which heis vested only with an 
apparent, fictitious and nominal right of ownership -and for acquir- 
ing which he had not to spend a single pice out of his oWn pocket. e 
And lastly the &enamidar's right to bring suits in hjs own name, 
like that of the trustee, with respect to the property concerned 
has not yet been recognised bf all the High Courts “in India. 


“As was remarked by BanerjeesJ. of the Calcutta High Court, who 


-had wide experience, of the Mofüssil in Bengal, the Benarmidar ls, 
generally treated merely as a person in whose yame any property 
stands without his having any legal-or equitakle title ig the 


A 


Pp 


| 


Vou. XIËL] THE NATURE OF BENAMI TRANSAOTION——I8 IT TRUST ? $1 


t 
« ,Same (1). «has ordinarily in the denami sales the legal estate 


does not in all gases vest in the denamidar and constitute him a 
trusteg for the real owner (2). And it has .been held that the 
benami transaction does not create the relationship of trustee and 
cestue que trust between the benamidar andthe real owner at 
least within the meaning of the Limitation Act (3). 
$6. But in spite ofall this, out of the Supreme Court and 
the range of ideas of exclusively English origin, it seems to have 
been generally considered that in cases of denam# transactions, 
the denamidar isa trustee for the real owner. And even the 
highest judicial authority has accepted that view without question 
and observed that " implied trusts were long recognised and 
established in India in the case of the benami purchases " (4) 
Whatever might therefore ordinarily be the nature of the benami 
transactions and the relation between the parties toit, the law of 
the Óenamiis now regarded as merely a deduction from the 
equitable doctrine of resulting trusts and it is held that it creates 
a sort of resulting trust in favour of the real owner and all the 
rights and liabilities of a trustee attach to the denamidar. But 
although thé denami transactions have once held to be in the 
nature of resulting trusts, all the rules governing the same are not 
held to apply to them, We have seen that, according to English 
Equity where there is a purchase by A in the name of B or volun- 
tary conveyance by A to B and no trustis declared there isa 
resulting trust in favour of the grantor. In English Courts an 
exception is made to this rule, where the person in whose name 
the conveyance is taken or made isa child of the real owner or 
any one to whom he stands in Joco parentes when the transaction 
is presumed to have been made by way of advancement to them 
and not by way of a resulting trust in favour of the real owner of 
the property. But this exception has not been admitted in this 
country. Whether the nominal owner bea child or a stranger, 
à purchase made with the money of another is prima facie 
assumed for the benefit of that person. Another exceptional case 
in which, according tothe English Equity, no resulting trust is 
presumed isa where a person advances the purchase money for 
property, which is conveyed to his own wife or where he makesa 
tyfusfer of it in the name of his wife. In such a case the contrary 
(1)- Mahendra v. Kali 41903) L L. B, 30 Calo, 266, 7 0. W. N. 229. 
si (7) Subdanna v, Kunhanna (1907) I. "s R. 8) Mad. 298. 
(8) Kates v Bhola (1867) 7 W. R., 188 Wooma v, Dwaikanajh ae nw. -B 
72, (10) 2 9/1, By AiO, J, 284. S G 


. 
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. Even then he is 
generally regarded 
a8 trustee and 
benami transaction 
as resulting trust, 


But no presump- 
tion of adrancement, 
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Benamldar may 
become trustee, when 
legal estate vests in 
him either by act of 
real owner or by his 
own act, 


Law of Benamí no 
branch of law of 
contract, 


| 


#HE OALÓUTTA LAW JOURNAL. (Vou. XIII. 


equitable presumption of advancement is raised in fabour of the 
wife. But in India there is no such presumption (1). 

The same principle has been applied to the Mahomedans i in 
the case ofa purchase made by the father in the name of a a son 
or in the name of a wife (2). 

$7. But though ordinarily the benami transaction, whether 
by way of transfer or conveyance, does not create a trust nor con- 


stitute the relationship of cestue gue trust and trustee betwgen. the 


real owner and the Jenamidar, there may be circulmstanceg, 
which may convert a mere Jenamidar in whose name the pro, 
perty stands into a trustee. Thus there is nothing in the law 
which prevents a real owner from vesting the legal possession of 
the property kept in his name in the benamidar, when he creates 
the benami, so as to make him a trustee or the denamidar may, 
by his own act and conduct and course of dealing with the pro- 
perty, make himself so liable to the real owner that the law may 
imply a trust being imposed upon him in favour of the real owner. 
The subject will be dealt with in detail ina subsequent chapter. 
$8. The law of the denami is in no sense a branch of the law 
of contract. The principle of one of the common forms of benamt 
contract in this country is that A contracts with B, though, by 
the desire and convenience of one or other of those 
parties, the name of C is used instead of that party. It is clear 
that in such a case, C did not contract at all, He was not 
the agent of either but a stranger to the whole business (3) whose 
name only was used. When therefore a transaction once made 
out to be a mere enami, it is evident that the denamr- 
dar absolutely disappears from the title. His name is simply an 
alias for that and the person beneficially interested (4). The con- 
tract, therefore, was realy made between A and C, though, one 
or other of them, might have assumed the name of B. In such 
cases therefore the rule that 'evidence is not admissible to show 
that a person who appears on the face of a written contract, to be* 


personally a contracting party is not really a «contracting party 


(1) Ram v. Muhammad, (1898) 26 I. A. 88, I. L. R, 20 Calo. 227: G$ tna 
v. Ganga Pershad (1854) 6 M. I. A 53 : Bayyud v, Bibee. (1869) 18 M. I. A. 282 
18 W. R.1 P. O. Bissessur v, Luchmessur, (1879) 6 I. A. 238, 5 O. L. B. 477: Nagia-, 
bhai v, ‘Abdulla, (1882) 1. L.K. 6 Bom. 717; Ashabai t. Tyeb, (1883, I. L R^ 
9 Bom, 115. 

See Mayne’s Hindu Law and Usage*Ohap XIL $442 and authofities De 
there. Collett’s Specific Relief Aot, 4th Edn ppa17-18. 
7 Ec v, Ultaf (1869), 18 M, 1A. 282; Surnomoyee v. Luchmiput (1863) 
338. 
$9) Bipin v, Bam, (1870) 14 W.B. fs, 5 B, L, B. 284 248): Donzalle v, Kedar,’ 
(1871) 7B L. B, 720 (727), 16 W. B. 187. 
(4) Mayne's Hindu Law and Usage, 6th Ed. Chapter XIfl sers. 


|| 


Vor. XIII] THE NATURE OF BENAMI TRANSAOTION—IS IT TRUST? 235 


se aud therefore not'liable as such upon the contract! (1) has no 
application ayd is quite wide of the case we are dealing with. 
For fhere is no question of surrender nor of substituting one con- 
tract foranother (2). Insuch cases the Court is not bound by 
what has been described as the mere paper expressions ofthe 
parties and is not precluded from enquiring into the real nature of 
the transaction between them (3). Then again the rule of law that 
.prevenfs g third person from claiming the benefits under a con- 
tact even though made for his benefit (subject to certain excep- 
tions) (4) cannot bar the right of the beneficiary under a benami 
transaction from claiming the benefits thereunder. For the bene- 
ficiary in this case is not a stranger to the contract at all but is in 


fact the really contracting party. 


RADHAROMON MUKHERJEE. 


(1) Ameer Ali and Woodroffe’s Law of Evidence, 3rd Edition, 748. 
(2) Per Jackson J, in Bepeen v. Ram (1870) 14 W. R. 12 (15). 


(8) Per Woodroffe J. in F. B. Oase, Beni v. Sadasuk (1905) 1 O. L, J, 155, 
I. L. B, 82 Calc. 437. 9 U. W. N. 305. 


(4) See Bir Frederiok Pollook’s Indian Oontract Aot, 2nd Ed. pp. 16-17 
Jahandar v. Bam (1910) 11 O. L. J, 864, 14 O, W. N. 470. 


SHORT NOTE. 


Civil Procedure Coda (Act XIV of 1888), Seo, 244— Representative— Purchaser 1811, 


of property before attachment. — 
January, 31, 


There was a simple money deoree against the heirs of A, in exeoution of 
which certain property was attached on the allegation that it waa the property Kali Kumar 
of A and had descended to his heirs. The said property was sold before attach- Pidyarajie 
ment by those heirs to B, Misrijan and otherg, 


* Hold (Chitty and Chatterjee J J.)—That B was not the representative of — g, A No. 2756 of 
the judgment-debtor, within the meaning of Sec. 244 of the Code of Civil 1908, 
*. 
Procedure (1882). 
“Babu Atul Krishna Roy for the Appellant. 


Babu Khitish Ohunder Ben for the Respondent. 
Appeal allowed, 
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Tho Muhammadan Law of Inheritance, Vol. I by M. M. 
IsHrAK, B. L, CAMBRAY & Co., CALCUTTA, 1910.—Muhammedan 
Jurisprudence has in some instances suffered by reason of ‘tht 
omission of the administrators of Anglo-Indian Law to refer to the 
original sources on the subject. Attempts have been made in recent 
years in more than one notable instance to remove this d'ficulty* 
and we welcome the present volume as a useful contribution “in 
this direction. This instalment gives the Law of inheritance and 
sets out the more important texts in original with translations. 
The judicial decisions are also clearly analysed. On the whole 
we have here a compact volume in which the principles are 
lucidly explained and it ought to have a wide circulation among 
the students and members of the profession. 


Law Students’ Series, Book I—by T. A. VENKASWAMY 
Row, Law Printinc HOUSE, MADRAS, 1911.—This is the first 
number of what is likely to prove a useful series for students. 
The aim of the series is to furnish the text of the Acts with an 
index of the subject matter. Students are sometimes encumbered 
with an abundance of commentaries, and it is an advantage to 
them to realise that after allthe law is to be found in the texts 
of the statute. 


Legal Proceedings in England, by J. S. RUBINSLEIN,— 
SWEET & MAXWELL, LONDON, 1910.— This pamphlet furnishes a 
short guide to practice and procedure in the English Courts and 
its utility is increased by the addition of a special cypher code 
to facilitate communications by foreign correspondents. 
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SHORT NOTES. 


pates Partition Act (V. of 1895 B. O.), Sec. 99—Oommon tenanoy— 

. Private partition — Puisi. 

Held (Chitty and N. Chatterjes JJ.)-—Beotion 99 of the Estates Parti- 
tion Act does not apply to & case where there has been a private partition, the 
estate in such a case not being held in common tenancy within the meaning 
. of that section, anda putnidar is entitled to retain possession of the land 
" allotted to his lessor in private partition notwithstanding the subsequent 

partition by the Collector. 


' 


Hridoy v. Mohabatannissa (I. L, R. 20 Calo. 285) approved. 


Babus D. L. Kastgir and Girija Prosonno Roy Chowdhury for the 
Appellant. 


Babus Basant Kumar Bose and Kritant Kumar Bose for the Respondent. 
Appeal dismissod, 
ee Bengal Tananoy Aot (VIII of 1885), Beos, 160(0), 107.—' Protected 
interest '— Betel-leaf plantation —' Date of Sale.’ i 
$ Heid (N. Chatterjee J.)—That the land on which a bord or betel-leaf 
plantation was made for more than 12 years wasa protected interest within 
the meaning of scction 160, Ol. (c) of the Bengal Tenancy Aot, 


The words ‘date of sale’ in section 167 of the Bengal Tenancy Aot mean 
the “date en which the sale is confirmed.’ 


Houlci Syed Shamsul Huda and Babu Narendra Kumar Basu for the 
Appellant, 


Babus Kisori Lal Sarkar and Debendra Nath Bagohs for the Respondent. 
" Appeal dismissed. 


Salg— Good fath— Vendor vn possession, 


e Held (Coxe J.)—The mere faot that a debtor retains some interest in pro- 
perty sold by him does not make the transaction fraudulent in all cases as a 
mitter of law. ° 


Tf propegty is sold below its value n the understanding that the seller 
shay) still be entitled to occupy it ata low rate of rent, that may be strong 
evidence that the transactiqn is not made hit good faith. 


* Babus Tarakishore Chowdhry and Braja “Lal Chuokerbati tor the Appellant, 


f-  Babut Mohendra Nath Roy and Brojendra Nath Chatlerjes tor jhe Respondent. 


. |. e : . . Appeal dismissed, 
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CASES AND COMMENTS.  '" 


Covenant—Resirictive covenant—Surrender of lease—Grant of 
new lease—Lessee taking with notice of original restrictive 
covenant. "v. 
The defendant A wasin occupation of premises, 137, High 

Street, East Ham, under a lease for 21 yes from September, 

1903. The lease contained a covenant that A “would fot carry ` 

on in those premises any noisy or offensive trade other han 

that of a pork butcher. A was also in occupation of premises 

170, High Street, East Ham, in which he carried on the trade 

ofa general butcher. In August, 1908, he sold his leasehold 

interest in the latter premises to the plaintiff and the interest 
and goodwill of the business; and he covenanted to use his 
best endeavours to promote the said trade and to secure to the 
plaintiff, his executors, administrators, and assigns the full ad- 
vantage of his (A’s) connexion and custom; and he further 
covenanted for himself, his executors, administrators, and assigns 
that he would not carry on or be concerned or interested in 
or assist any other person to carry on or be concerned or obtain 
any interest in the trade or business of a butcher within three 
miles of 170, High Street, East Ham, and further that he, his 
executors, administrators, and assigns would not at 137, High 

Street, sell or deal in fresh meat other than pork. In 1909 the 

defendant B, who knew of the restrictive covenant applicable 

to the premises at 137, High S reet, was minded to purchase 

that business. A surrendered his lease to the landloml, and a 

new lease was granted to B, by the terms of which he was 

entitled, so far as the landlord was concerned, to carry on in 
those premises the trade of a general butcher. B then carried 
on therein a general butcher's business. In an action by the 
plaintiff claiming damages against A for breaches of covengnt 
contained in the assignment of the premises 170, High Street, 
and an injunction restraining B from selling or dealing in fresh 
meat at 137, High Street. 

Held, that the plaintiff was entitled to dam&ges against*A 

for breaches of covenant and to an injunction eagainst B 

as claimed. j e ` 


. "N 5 OTICE. 
> The High Court will be closed for 4 Bole jatra " on, 
Wednesday the 15th, instead of on Tuesday the 94th. Maroh 1911, 
as previously notified. ° 


vm. 
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ADULTERY IN THE INDIAN PENAL CODE. 


The existence of a superior wisdom in Law isa matter of 
* — such wniversal knowledge, that no legal provision is ever sus- 
™ pected of being wanting in the only sure guarantee, which it is 
possible to secure. But for it, it would have been impossible to 
obtain for Law, the unquestioned and universal allegiance that it 
now commands. Nevertheless, it is just possible that here or 
there we fail to recognise this guarantee. Not that we mean to 
speak disparagingly of the supreme genius of Legislators, but 
only that even they are not altogether beyond the operation of 
the eternal truths—'" Even Homer nods” and “To err is 
human.” Recent as the growth of Indian Law is, it must be 
conceded, that it has kept pace with that of the most civilised 
countries of the world. It owes its genesis to, among others, 
that famous Legislator, Lord Macaulay, in whom the world recog- 
nised at once a staunch politician and wise statesman. The 
Indian Penal Code, modelled on the Criminal Law of the western 
countries, supplied a comprehensive and effective machinery for 
the adminstration of criminal law here. 

With all deference to the learned authors of the Code we 
must admit that the provision for the offence of adultery therein 
is not faultless. After briefly and clearly defining the offence, 
section 497 goes on to say—" Zhe wife, in such a case shall not 
be punishable as an abettor.” This protective provision has 
puzzled the intelligence of many a learned lawyer and deserves 
somé consideration. Human ingenuity has suggested various 
reasons but not one of them is sound. We shall first quote what 
*the authors themselves have to say in defence of it, before we 
proceed to cohsider the soundness of other explanations. 

Say the authors of the Code—" Though we well know that 

°° the deartst interests of the human race are closely connected 
e Vithethe chastity of women 4nd the sacredness of nuptial con- 
e tract, we cannot but feel that there are some peculiarities in the 
state of society irt this country, which may well lead a humane 
man to pause before he determines to punish the infidelity of 
wives. Theecondition of the women of thi? country is, un- 
happily, véty different from that of the women of England and 


i 
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France ; they are married while still children ; they fre often 
neglected for other wives while still young ; they share the 
attention of a husband with several rivals. To make laws for 
punishing the inconstancy of the wife, while the law admits the 
privilege of the husband to fill his zenana with women, is a course 
which'we are most reluctant to adopt. We are not so.visionary 
as to think of attacking by law, an evil so deeply-rooted in the 
manners of the people of this country as polygamy. We leave 


‘it to the slow, but we trust the certain operation of education, 
and of time. But while it exists, while it continues to produce e 


its never-failing effect on the happiness and respectability of 
women, we are not inclined to throw into a scale already too 
much depressed the additional weight of the penal law." 

. With respect to this explanation eminent Judges have made 
the following remarks, which we beg leave also to quote— The 
reasons given above for not punishing a wife as an abettor seem 
neither convincing nor satisfactory. Tt would be more consonant 
with native ideas, if the woman also were punished for adultery." 

We shall now proceed to consider about the other possible 
reasons for which that special provision might have been made. 

^ In the first place, it may be argued that adultery is an 
offenée against marriage and therefore an offence against it can 

“be only committed by a stranger. We do not for a moment 
“believe in the correctness of the suggestion but on the other 
hand we are inclined to think that the gravest sort of the offence 

emanates from either party to the marriage itself. A married 

‘woman ought to be more particular of the sanctity of married 

"life than a stranger and if she goes astray she certainly commits 
amore heinous crime. Ifthe wife herself induces a third person 

_to perpetrate the crime, why should she be protected by a special 
provision of the Code ? "A 

Another suggestion that has been now and then made rests 

on the accepted theory that women belong to the weaker sex and 

that they are consequently incapable of such dold ventures, 

unless induced into it by some one of the stronger sex? The 


.World is now in its dottage and our experience of humgn nature , 
P» J 


militates against this argument. For ought we have heard, 


believe, and know, human passions are as strong in women as, * 


* 


Af not stronger than, in men. There isas? much probability of : 


wives desecrating their husbands Bed as of a stranger's doing 
it, if either be probable at all. : . 
í Let À us now consider the question “in the igat of truth. 


s 
. 
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. Whateverfmay be the justice of it, a Hindu enjoys the privilege 
* ofpolygamy and if he cultivates a liking for women he may and 
* does marry as many women as he pleases. There is the least 
necessity for him to go about hunting after married women and 
bring himself within the pale of the Criminal Law. Surely this 
„Tegal: aspect of the question must bring home to the mind of 
every educated man, that a large percentage of the offence is 
.beipg committed only at the instance of the ill-favoured women. 
"They ard! not to marry morethan one husband and if they should 
feel inclined for the society of men how are they to satisfy them- 
selves if not by adulterous connections ? This is the truth and 

it has to be said though to the scandal of women. 

What again looks cruel in the existing law is, why the 
stranger and the stranger alone should be held responsible for an . 
offence against marriage, while one of the parties to the marriage, 
has herself taken a part in it, either as principal offender or 
abettor ; for either she must be, and if not,the offence would 
stand on a different footing. (It willcome to Rape under sec- 
tion 375, Indian Penal Code). The wife, who left the solemnity 
and the holiness of the nuptial contract to go to the winds, is 
certainly a more heinous offender than the stranger who merely 
encroaches on the civil rights of the husband. 

In England, for instance, adultery is not a crime, but gives 
rise only to an action for damages. That appears to be supremely 
just, having due regard to the probabilities of human nature, and 
the necessity ior protecting private rights. In China and France, 
the wife and,the adulterer figure alike as offenders in Court.and 
in our own country the law is somewhat similar in the following 
parts :—The Punjab Frontier districts and the North-West 
Frontier Provinces. Weare also told that in Beluchistan also the 
wife is brought to book. 

. We fail to see the faintest glimpse of judicial wisdom in the 

. *last sentence of the section in review. It falls with a heaviness 

for which there ig no justification, on the poor adulterer who after 

. all wassnduced info it in a moment of indiscretion. The Code 

of Manu enjoins absolute and unswerving faith on wives and we, 

* ‘the followets thereof, ought to chastise them in a greater measure 
than tbe adulterers. e 

e We commend it tosthe approval of our wise legislators that 

the last sentence in that section-be deleted therefrom. If that is 

' done there will be the scare of a possible criminal prosecütion 

hanging over He heads of wives too and it will operate as an effec- 

tivé check upon ill.disposed women. There may not then occur as 
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many cases as are now reported. Only the other day we had the an 
telegraphic summary of the Bombay case in which, although 
-the adulterer was sentenced to pay a heavy fine, the faithlesg wife 
could not be punished. At any rate we would ask our law-makers, 
if it would not be in the interests of justice and equity that every 
case should be decided on its own merits. If the facts in evidence 
should disclose a clear case against the wife, why should we not 
leave it to the discretion of the Court to punish her or Note? “We, 
, would only say this much, that, as it is, the last sentence in sge- 
tion 497 affords immunity to a large class of vile women and that 
there is no necessity for the existence of an absolute and unquali- 


fied protective provision in the Code. - e 
- V. VENKATACHARI, B.A., BL. 
d CASES AND COMMENTS. 
Husband and wife—Agency of wife—Goods ordered by wife after 
agar Ta ) deserting husband— Liability of husband. 
6 The defendant, when he and his wife were living together 
Mathieson. ata particular address, gave his wife authority to order goods 
3515 from the plaintiffs. The wife having deserted the defendant and 


SOME gone to live with another man, she ordered further goods from 
27 T. L. R. the plaintiffs, which she instructed to book to the address at which 
153. she and her husband had resided, but to send them to the address 
~~ where she was living with the other man. Immediately the 
defendant knew the reason why his wife had left him he gave 
notice by advertisement that he would not be responsible for her 
debts. This advertisement only came to plaintiff's knowledge 
after they had supplied the goods in question on the wife's order. 
The defendant having refused to pay for those goods, the plain- ` 
tiffs sued him to recover the price. 
Held, that the defendant was not liable. . 


Landlord and tenant—Lease—Action for rent-—House taken fürs 


Upfil immoral purposes. 

Wright. The plaintiff let a flat to the defendant. At the time of let- x 
EXER ting, the plaintiff's agent knew that the defendant was an immoral 
1910. woman and intended to receive a certain man there for immoral * 

a] TL. R. purposes, and that the rent wquld really be paid by that map. 
160. Two quarters’ rent not having been paid by the defendant, the 
mE plaintiff sued to recover the same, 

e eid, that as the house was let for an immoral purpose the ' 
plaintiff was net entitled to recover. | e> 
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., CASES AND COMMENTS. 


` HER 

Gwwmning— Betting —Forbeasance to make defendant's default public 

* —New contract——Gaming Acts, 1835 (5 and 6, Will IV. 
C. 41) S.r ; and :645 (8 and 9 Vict, C. 199), S. 16. 

The plaintiff and defendant were book-makers, and as the 
result of certain betting transaction between them a sum of £30, 
Ios, was due from the defendant to the plaintiff. In an action 
to recover this amount the plaintiff stated that when thé debt 
became due the defendant asked for time to pay, and requested 
that the matter might be kept absolutely confidential, as if it got 
aboutit would do him a lot of harm. The plaintiff agreed to 
give defendant time, and promised to keep the matter confi- 
dential. He stated in his evidence that, if the matter had got 
about, the defendant would have been finished as a book-maker. 
The County Court Judge gave judgment for the plaintiff, holding 
thata new contract had been entered into between the parties 
by which the plaintiff forbore to sue the defendant or declare 
him a defaulter in consideration of the defendant's promise to 
pay the debt at a future date. 

Held, that there was ‘evidence upon which the County 
Court Judge could come to that conclusion. 

Decision of Divisional Court affirmed. 


. 


Education —Child at school exposed to danger—Neghgence of 
. teacher— Liability of education authority. 

e The plaintiff, a girl of 14 years of age, a pupil at public 
elementary school, was sent by her teacher, forthe teacher's own 
purposes, to poke the fire and draw the damper in the teacher's 
° private ropm. The plaintiff obeyed, and in doing what she was 
. told to do her clothes caught fire, and she was injured. In an 
action “against the teacher and “the education authority claiming 
“danae in respect offher injusies, the jury found that it was a 
negligent thing on the part ôf the teacher to send the plaintiff 
to atténd to [he fire, and they founda verdict in favourf the 
Plaintiff. e z ° 
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Held, that the teacher was liable, but that as what was done 


by her was done, not as part of the carrying “on of the school, but? * 


for a private purpose of her own, the educatiom authority were 
not liable for her act. b 


Undue influence—Parent and child —Mortgage by unmatrted 
daughter to secure parent's debt— Presumption of parental 
influence— Onus of proof. 


Transaction in the nature of bounty from child to parent 
are in equity always regarded with the greatest jealousy 
when taking place before the child is completely emancipated 
from the parental influence, and this principle is not confined to 
gifts or donations properly so-called, but extends to other benefits 


for example, to a security executed in favour of the parent's credi- 


tors, Inthe case of a daughter, who, having no means of subsis- 
tence of her own, continues, after coming of age, to live under 
her father's roof, the parental influence almost necessarily con- 
tinues, and the mere fact that she has for some years been of full 
age does not put an end to the presumption that she is still act- 
ing under that influence. When, therefore, the parent borrows 
money upon the security of a document executed by an unmarried 
daughter living under his roof it is incumbent upon the lender to 
ascertain and assure himself not only that she understood what 
she was doing, but also that she was not acting under parental 
influence. f 


SHORT NOTES. . 


Iransferibility—Holding, mortgage of — Holding, sale of —Iransferees, 
Appeal by the Defendants, . 
The plaintiff was a mortgagee of a non-transferable holding. The defen- 

dants were co-sharer landlords who purchased the holding in execution of their 


decree for rent in a suit for their share of the rent. d 
Held, (Coxe J.)—That the question of transferibility did not arise, 
14 C. W. N. 71 followed. " 
Babu Hem Ohwunder Sen for the Appellants. 
Babu Gunada Charan Sen for the Respondents. e *. 
Appeal dismissed, 
e e 
. . x * 
. 
° A $ 
e. . . ^ e 
: e * = 
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REVIEWS. 


Legal Maxim: by Herbert Broom 8TH Enrrion sy J. G. 
PEASE B.A., AND H. CHITTY MA Sweet & MAXWELL, LONDON, 
1911, £l-10s.—The work on Legal Mixims by the late Dr. 
Broom is one of the classics of the law and does not stand in need 
of commendation from the reviewer. It was first published in 
1845 and speedily obtiined a wide circulation. Since then, it has 
been a favourite text book with all serious students. The work 
presents the fundamental principles of English law in the form of 
maxims illus.ratei by reference to judicial decisions. The max- 
ims themselves are arranged according to subjects ; this mode of 
classification enables the student to take a connected view of 
maxims which relate to the same or allied branches of the law. 
In the present edition, a number of recent decisions which bear 
upon and illustrate the principles expounded, have been added. 
The work ought to be carefully studied by all students in this 
country ; it will widen their outlook and help them to take a 
broader view of first principles than can possibly be obtained from 
a study of dry and crabbed statements usually contained in Indian 
statutes. It would in our opinion be desirable to have a cheaper 
edition of the book so as to bring it within the reach of the aver- 
age Indian student, and'if this is done, an appendix might easily 
be added of Indian cases which illustrate the maxims contained 
in the body. 


. The Law of Prohibition sy H. R. CURLEWIS, B.A., L.L.B., 
AND D. S. EDWARDS, BA. LL.B, WITH A CHAPTER BY F.]. 
WnorrEsLEY—SwEET & Maxwe tt, LONDON, 1911, £1-15s.—The 
volume ebefore us has been prepared by two members of the bar 
in Agstralia, and deals with a subject of great importance. As the 


. . 7 . . 
* authors rightly point out, unlawful aggression is never so danger- 


ous as when it takes place under colour of judicial process, and it 
has besn one of the attempt’ of the law to provide various 
remédies to heck the exercise by Courts of powers which do not 
appertain f them. The writ of prohibition is from this point of 
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view one of the most important remedies available to a litigant and e 
the decisions thereon to be found in the reports are net always easy 
to reconcile. The learned authors are to be congratulated upon 
the production of this book in which they have collected and 
classified practically the whole law on the subject. What adds too 
the value of the work is the fulness of the material ; we have not 
only the cases decided in England but also those decided by the 
Australian Courts ; these latter are set out in suffitient dettil'to . 
enable the reader to form his own opinion without reference tw 
the original Reports. Mr. Wrottesley has added the concluding * 
chapter which deals specially with the law in England. The 
principles of which we have a lucid exposition in this volume are 
of great value to the practitioner in all cases where there is usurpa- 
tion of jurisdiction by a Court of justice, and the work will repay 
careful perusal even by lawyers who are not called upon to take ` 
part directly in the administration of English or Australian law. ' 


Solicitor’s Clerk, PART I Bv CHARLES Jones, 7TH EDITION, 
ErriNGHAM WiLsoN, LoNDON, I911.— We welcome a new and 
revised edition of this unpretentious volume which has been 
for many years a favourite companion of solicitor's clerks. 
The work contains information upon the ordinary practical 
work of a Solicitor's office, and it must have been useful to a 
large number of begiuners in the profession. Some of the 
chapters we notice have been recast, and in its present form, the 
book amply deserves the continuance of the recognition hitherto 
extended to jt. s 


The Indian Limitation Act sv T. V. Sanjrva Row, 2ND Eni- 
TION, MADRAS, 1911, Rs. 10.— The annotated edition of the Indiaf 
Limitation Act by Mr. Sanjiva Row at once took the foremost 
place among commentaries on the subject upon its first publica- . , 
tion in August 1909. A large edition was absorbed in less than 
a year and we have now to extend a cordial welcome &o the 
second edition which has been revised and brought up to date by 
Mr. Rama Nath Aiyar. The merits of the work are wdll known id 
and need not be reiterated, Thg notes are exhaustive, well, 
arranged, concise and accurate; and we meywely repeat the unani- «4 
mous testimony ofthe profession when we say that the work ‘is 
indispensable. The get up of tfe volume is excellent . and is 
worthy of the reputation of the Law Printjng House. ° | 

e 
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Benfal Municipal Act sv BHAIRAB CHANDRA DUTT, B.L., 
38D EDITION, R. Campray & Co., CALCUTTA, 1911.—We are glad 
to nptice a new and enlarged edition of Mr. Dutt’s well known 
commentary on the Bengal Municipal Act. The text has been 
Jwised with reference to the most recent amending Acts: . The 
judicial decisions have been duly noted up to date, while the 
additional information contained in qhe Appendix has been 
largely increased. The edition is now one of the most useful 

4 qyailablé to the profession. 


The Law relating to Registration sy DURGA CHARAN 
BANERJEE, M.A., B.L,, R. CaAMBRAY & Co., CALCUTTA, 1911.—Mr. 
Banerjee is a distinguished graduate of the University and the com- 
mentary on the Indian Registration Act which he bas prepared 
will be found to justify his reputation. He gives a connected ac- 
count of the whole law on registration and states clearly the prin- 
ciples deducible from judicial decisions. The introduction gives a 
general account of the object, scope, and history ofthe Registration 
laws, while the Appendices give useful information upon allied 
topics in other enactments. The work is quite up to date and 
will be found useful to a practitioner in search of principle or 
authority to elucidate an obscure point. 


The Code of Criminal Procedure sy Somoni, 7TH EDITION 

BY N. T. SHAMANNA, B.A., B.L}, Deccan Book AGENCY, Poona, 
1910.—-Mr..Sohoni’s commentary on the Criminal Procedure 
Codé, in spite of formidable rivals, has retained one of the fore- 
most places amongst commentaries on the Indian Codes. The 
present edition has been brought absolutely up to date, while the 
characteristic features of the original work, namely, its lucidity and 
logical arrangement have been preserved. We have no doubt that 

» * the work in its present form will continue to be a favourite with 


practitioners. e 
7 . 


. < THE KHULNA GANG CASE, 


e 
e`. At the High Coury on the 1st April 1911 a Special Tribunal, 
consisting of the *Chief Justjce and Justices Mookerjee and 
Caspersz, sat to try the case knowh asthe Khulna gang case in which 
Nikhileswat Bhattacharjee and seventeen others*were committed 
by Mr. Bradley Birt, District Magistrate of Khulna, under section 
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400 ofthe Indian Penal Code for being members of ? gang of 

dacoits and for committing a series of dacoities. 

3 The Advocate-General (Mr. G. A. B. Kenrick K, C. with 
Mr. E. P. Ghose for the Crown. 

Messrs. F. N. Mitter, R. N. Chowdhuri, and P. C. Sex, , 
for the accused. 

The Advocate-GeneraJ in opening the case informed their 
Lordships that he had recently an opportunity of geing intethe |, 
case of all the 18 men now in the dock. Having considered ande 
weighed the evidence against Bholanath Chakravarti, he had * 
taken the earliest opportunity to enter a nolle prosegut against that 
man by virtue of the power vested in him. Continuing the 
Advocate-General said that 16 men were committed on the roth 
December last by Mr. Bradley Birt. Subsequent to that date, two 
former absconders, Bejoy Kumar Chakravarty and Bhagabutty 
Bhattacharjee, had been arrested at different times and committed. 

[The Chief Justice: Having regard to what you have 
stated, we have a right to acquit Bholanath.] 

Addressing the accused Bholanatb, his Lordship said : Bhola- 
nath, the Advocate-General having informed the Court, on 
behalf of the Crown, that he will not further prosecute the case 
against you, we direct that all further proceedings be stayed 
against you and you will be discharged from the same. This dis- 
charge shall amount to an acquittal. 

The accused Bholanath was then removed from the dock. 

The Clerk of the Crown then read the charge against the 
rest of the accused and all pleaded guilty to the same. * 


. 
The Advocate-General, in briefly stating the facts of the case 
said that fortwo years past the peace of the District of Khulna 
and Jessore had been disturbed by a series of dacoities in which 
depredations on private property had been accompanied by the 
use of fire arms and guns. The authorities, on receipt of certain 
information, arrested a number of persons, of whom two confessed 
and made full and detailed statements with regard to the exist- 
ence ofa gang. On searches being made, the police recovered fire- 
arms and machinery forthe manufacture of cartridges anf counter- '* 
feit coins. It was stated by the approver that the ulgmate | 
object was of a revolutionary * character, though the evidence. « 
indicated rather that the crimes had been perpetrated for the per- 
sonal advantage of the criminals. ‘After referring to the gravity of 
the offences with which the accused were charged, ‘the Advocate- 
General pointed out that ccnstituticnally ihe .fébcticn, ard 


e 
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respoflsibility of awarding punishment for crime was vested solely 
in the Judicial Bench. He then offered a suggestion with regard 
fo the punishment. He said that he had express instruction from 
Government to suggest a certain course for their Lordships’ con- 


e sideration—a course which was characterized by an unusual 


degree of clemency. The accused had been in custody aver eight 
months, and, by a plea of guilty, they had at least obviated the 
e necessity fpr a trial which would involve considerable publié incon- 


T venience, It was to be hoped that by their acknowledgment of 


their guilt, the accused had indicated that they had some percep- 
tiou of the enormity of the criminal acts to which they had pleaded 
guilty. He was instructed by the Government to suggest that their 
Lordships might be disposed to direct the release of the accused 
on their entering into bonds to appear and receive sentence when 
called upon ; in the meantime, they should be of good behaviour 
and keep the peace. This suggestion, he said, he thought it 
only right to inform their Lordships, was based on explicit instruc- 
tions received by him from the Government yesterday, and did 
not emanate from any advice or opinion of his. In the case of 
the three accused, who had been already convicted, and were 
under sentence in respect of the Moisia Dacoity, he said, their 
convictions would stand. If their Lordships approved the legality 
of the course suggested on behalf of the Government and its 
-expediency in view of all the circumstances -to. which he had 
alluded, they would so order. 

Mr. F. N. Mitter, on behalf of the prisoners, expressed gratis 
tude to the Government for the clemency: shown to them. The 
accused were truly penitent for what they had done, and their 
parents and themselves were prepared to give an- undertaking for 


: their future good behaviour. He said that among the accused 


was a student attending school, and he trusted that their Lordships 

ewould direct that his complicity in the offence. would not be a 
bar to his further prosecuting hisstudies. Counsel, in conclusion, 
presented a petition on behalf of the three convicted accused who 
had" been placed in the “ B” class register in the jail and prayed 
“that, gs they were not habitual offenders, their Lordships would 
direct them to be transferred to the “A” class for their 
first offence. i 


. d. í 
Bhe Chief Justico’s Address. 
. The Chief Fustice, addressing the prisoners in the dock, 


said :—Ni®hileswar Bhattacharjee, and those" who are standing 
* with you in the dock, you have pleaded guilty to the offence with 
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which you are charged ; and though the law sanctions a “severe 
penalty for this crime, the Government, it has been represented 
to us, in view of all the circumstances, has suggested and asked 
that we should deal with you leniently. Though the Advocate- 


General intimated to us that this came only recently to his, 


knowledge, we do not understand that he dissociates himself 
from what he has laid before the Court. What is suggested 
is, that having regard to all the circumstances and to [he lengthe 
of time you have been in custody, you should now enter Into a 
recognisance to appear and receive judgment when called on. 
That is a course which points to considerable clemency on the 
part of the Crown ; and I take it as indicating that you will be of 
good behaviour and keep the peace. Then what you have done 
in the past need not mar your future career. The Government 
has done its part. Itisfor you nowto make a fitting response. 
Your Counsel has assured us of your penitence, and I trust that 
that penitence is real, At any rate, I would implore: you for 
your own sake, for the sake ofthose who are dear and near to 
you, and for the sake of your country that you will make a stre- 
nuous endeavour to be loyal and peaceful citizens and show your- 
selves worthy of the quality of mercy that has been exercised in 
your favour. It would be wrong for this Court not to accede, and 
we do willingly accede to the suggestion that has been made to us, 

We therefore direct, as has been proposed by the Advocate- 
Generab on behalf of the Government, that you shall be released 
on your entering into your recognisance of a bond to appear and 
receive judgment when called on. That isa contingency which 
I sincerely trust will not arise. Whecher it does arise or nòt 
depends on you, Until your behaviour is such as to call for such 
action, you are released from this Court. J, therefore, order your. 
release on your entering into those bonds. 

Addressing Mr. J. N. Mitter, his Lordship said : With TA 
to the petition which you presented, we can make no order upon 
it. I have understood the learned Advocate-General to say that 
our order would not operate in the case of the three accused 
whoh already been convicted. Their convictions will there» 
fore, stand. 

Mr. J. N. Mitter : Your Lordsh?p, will, I trust, kindly recom- 
thend the case of the three petitioners. : 

The Chief Justice: The petition will be forwarded e us to 
the Government for consideration. 
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THE TEST OF BENAMI TRANSACTIONS. 
I.—The question of the greatest difficulty that arises Difficulties in dis- 
in dealigg with the denami transactions is how to distinguish as ali Ney 
the real frôm the benami. For indeed it is a matter of common 
egperience that in these benami transactions, the proceedings 
which would attend a real transfer are carefully gone through 
.in order to throw a veil of the reality and all the subordinate 
parts are notoriously fitted in to correspond with the enami 
arrangement in its integrity. The same motive which dictated . 
an ostensible ownership would naturally dictate an apparent 
course of dealing in accordance with such ownership (1). And 
the subsequent acts done in the name of the nominal owner 
would be explained by a reference to the original transaction. 
It is wel known that the recorded enam: proprietor has to 
pay the revenue into the Government treasury, receive the rent 
from the raiyat and do everything in the Collectorate in 
connection with the revenue affairs of the estate, using the 
berami name. There is a mutation of name following imme- 
diately upon the fictitious transfer and the Benamidar's name is 
registered in the list of the revenue-paying estates, kept in the 
Collectorate or when the property is only a rent-paying one in 
the landlord's, skerssta, The documents of title and other fndicta 
of property stand in his name quite consistently with the benami . 
case. And even the rent suits and other proceedings relating to 
the property bear his name. Allthis has been well illustrated in a 
case’ in which as was observed by the Privy Council, the denam: 
transaction had been elaborated with a perfection that is uncom: 
. mon even in India (2). In this case " every thing has been done to 
proclaim to the world that the benamidar was the owner of the 
properties ; the title-deeds have been executed in his name, the 
dakhil-kkari? has been made and the dutwara effected in his name 
and the receipts have been given to the raiyats in his name. The 
real owner thus succeeded so well in making the denamidar appear 
4o be the true owner of the property that he was able to make 


Tilustiation, 


a title to strangers.” ° . > 
. 
(If Nydmut v. Feel B. S. D. A. of 1869, p. 139, Rolgo v. Dindoyal, 


21 W.R.257, ° * 
(Q) Rutha ve Bojrang, 18 C. L. R, 280, 


40n 


Real question is 
whether there is 
actual tranefer of 


ownersbip, 


Transaction 


not 


really what it par- 


ports to be. 


No intention 
transfer, 


to 
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$ 2.—In this state of things in which every ewWleavour is 


aos . LÀ 
most scrupulously made to make a fictitious transaction appear 


to the outside world as the real, though often witlf no dishonest 
motive it becomes most difficult to distinguish the real from the 
unreal. In a case, therefore, in which one person claims to be 
owner of a property by virtue of a deed of gift or of sale tuf 
another attempts to enforce his claims against the property on 
the ground that it belongs to his debtor or claims the property 
as his own on the ground that the appareat gitt or cbnveyance* 
is not real and that he himself or his debtor is the real owner 
of the property covered by the deeds and not the other who is 


only his denamidar and holds the property only as such, the | 


very first thing that one is called upon to decide is whether -the 
apparent transaction is not-the real one—whether there was-an 
actual gift or sale of the property. from the one or to the other 
or whether the deed of gift or sale ig not what it purports to be 
but only a sham transaction conveying no title to the property 
concerned from the one to the other. : 

$ 3.—The answers to these questions are not at all free 
from difficulty and the Courts have with scrupulous care avoided 
laying down any general rule upon the subject. But a careful 
perusaland minute analysis of the caselaws bearing upon it 
will enable us to deduce certain general rules from them. But 
in doing so we must always bear in mind and must never forget 
that we are dealing with a transaction which is not in reality 
what it appears or purports to be. A deed of gift or of sale, for 
instance, is produced which is duly signed and executed and 
even registered and purports to convey absolutely the property 
and it is contended, on the one hand, by one party that he 
acquired an absolute title to the property by the gift or sale 
which is evidenced by the deed itself and on the other hand, 
the executant of the deed himself or any other person having 
some claim upon him and wishing to enforce the same against 
the property, inspite of the deed, contends thatthe deed in fact 
isnot what it purports to be and that it is never meant to 
convey thetitleto the other party which he claims. The prog 
duction of a paper in writing purporting to be a grant by a party” 
to another with his signature atgached thereto affords mo doubt 
a strong presumption that it is, his writen agreement and if i$ 
isafact he did sign the paper animo contrahendt, the terms. 
contained in it are conclusive. But in the present: case, the. 
party begins *one step earlier : the parties me? and expressly 

t * 


" . 
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stated to @ch other that though for convenience one party 


"would sign it, as an. agreement, " andofin fact the paper was: 
signed, with the express intention that it should not be an 
agreement, the other pariy cannot fix it as an agreement upon 
the party so signing." (3). 

5 4.— The first thing therefore that we must do in order to 
judge whether a transaction, which purports to convey or 
transera property by way of a sale.or a gift, is really so or 
only a fictitious or sham transaction is to find out the real 
igtention of the parties (4). In the absence of evidence of a 
contrary intention, all the interest which the donor is at the 

. time capable of passing m it and also in. its legal incidents will 
pass to the donee by the deed of gift (5) whether a gift or a 


sale of property is alleged, the intenuon on the part -of the: 


owner to transfer the ownership may be negatived by evidence of 
conduct on his part indicating an intention to retain ownership: 
Thus when the owner of Government promissory notes endorsed 
them to his son but stil had the interest paid with his own 
hands, and in making his will still treated them as if they were 
his own, the conclusion arrived at was that it wasa Denamti 
transaction and no gi't was intended (6). On the other hand 
possession and receipt of the rents ty the person claiming as 
donee of a property is strong evidence to prove the gift as 
agunst a claimant who alleges that the transaction is benami 
and relies on the fact that he furnished the funds for the purchase, 
which fact would otherwise have been almost conclusive (7). 
Thus a deed executed for no consideration, but which purported 
to contey title and which was nof intended by both parties to. be 
mere sham will, if it is known to the grantee and is partially 
acted upon and if the grantor knew the nature of the transaction, 
operate to convey the title which it purports to convey (8). 
On the other hand a deed which is not intended to take effect 


e "Or only intended to be a fictitious or sham transaction cannot be 


of any avail eventhough it is formally executed and registered. 


(8) Bee the observations of Earle J. in Pym v. Campbell 6 R. & B, 870. 
(4 Jemail v Hafiz, 33 Cal 778 P.O, 10 C. W. N. 670 P.O, L R 88 
e^ A 80, \arayanasami v. Guiindasami, 29 Mad. 478. Gosta v. Ruhini, 13 0, 
W. N. 692 
(5, Sep. 8 Transfer of Property Ast, Chattor v Sherswkrani, 5 B. L, R. 
128, Pabitra v. Damadur, 7 8,  R 67* 
@ (5) (hahim v Zohra, Lek. 2LI. A J, LL L R 19 AIL. 267, Vasladan v. 
Raghu Nandan, 1. V, 8, 9: Oal 7 
2 (7) Rame Vohammed. |, 0, R. 27* Cale, 927, L. R. 26.1 A 38. 
See nlo. Shepherd and Browne’a Transfer of Property Act, 6rh ed 646, 
(8) Alnrithajhagumat v. Peratiami 1. L. B, 82 Mad. 895 distinguishing 
Yarmate v. Ohundra, I. L. R. 20 Mad. 826. 


. 
. 
b . 
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Real test is the ` 
intention of parties. 
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The effect of a document depends upon thg intentfon of the | 
parties. i 
And in order to find out what was the real iħtention of the 
Piceni a parties to a transaction no hard and fast rule can be laid down 
babilties of each but each case as it arises must be decided according to its own 
T peculiar circumstances and probabilities. In scanning the *cit- 
cumstances and weighing probabilities, we must have regard to 
the following facts, namely (1) the source from which, the. 
purchase money was derived and the adequacy of the same." 
What they are. (2) Possesston of the property (a) the party in possession ang 
the nature and character of such possession ; (4) whether posses- 
sion was taken after the alleged gift or purchase—if not taken, 
why not. (3) The positrons of the parties and their relations to one 
another. (4) The circumstances, pecuniary or otherwise of the 
alleged transferor. (5) His motive in making the alleged transfer. 
(6) Custody of title deeds. (7) Their previous and subsequent 
conduct (9). These will be dealt with in detail later on. 
$ s.—But it must be noted here that each of these cir- 
cumstances taken by itselfis of no particular value and affords 
no conclusive proof of the intention to transfer the ownership 
from one person tothe other. One ofthem may be of greater 
value than the other; for instauce the source of the purchase- 
money has always been regarded as the most important 
They raise presump- Criterion, but it in no sense affords conclusive proof of the matter. 
ae shift onus But a combination of some or all of them and a proper weighing 
and appreciation of their value would go a great way towards 
indicating whether the ownership was really transferred or where 
the real title lies. But these circumstances when combined, or 
each one of them by itself, only raise a presumption of real 
ownership in favour of the party who is able to prove all or any 
of them and shifts the burden of proof upon the opposite patty 
and in case he is unable to discharge the burden by adduging 
evidence of some one or other of the facts indicated above, hee. 
will fail. But if he is able to produce such evidence, a presump- 
tion will again arise in his favour andthereby the barden of , 
proof will be shifted to the other party. And thus after making, 
the proper presumptions and placing the burden off; proof upon * 
proper parties, we must see whether the facts provesl fit jn 
consistently with the theory P the uiid or real course ofe 
dealing and judge accordingly. . 
e Question of pre: *The real question eek resolves itself inte ,o&e of 


sumption and burden ` ? . e" 
of proof. (9) Dalip v. Ohowdhrain, 12 O. W. N. G0®P, 0.; I, L. R, 30 All, 258, 


* . 


. 
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* « weighing the evidence, making proper presumptions from such 
evidence and placing the onus probands upon the proper parties. 
In sifort it resolves itself into a question of presumption and 
burden of proof. 


A RaDHAROMON MUKHERJEE. 
SHORT NOTES. 
ù SAN A ae 
* Court of Wards Rot (IX of 1879, B, C.), Seos. 10A, 6£4—Final publication 18H. 
- of notice— Admission by pleader— Mistake of law. 


February, 22. 
Appeal by the Plaintiff. 


v 
The only question that arose in the appeal was whether the plaintiff was Krishna Prasad 
e entitled to interest after the submission of his claim under section 10A of the gag Namin Singh, 
Court of Wards Act, == 
The notice was published 1n the Gazette on the 12th June I907, but it was 8. p Hou 
not published in the Judge's office until the 18th November, 1907. The claim CU TM 
was filed sometime before the 11th February 1908. 
The pleader admitted in the first appellate Court that the claim had not 
been filed within 6 monthe of the date of the publication of the notice pres- 
€ribed by the seotion : 
Held, (Coxe J.)—That as the claim was filed within 6 months of the 
final publication of thenotice in the Judge's office, the plaintiff was entitled to 
subsequent interest, 
The words “the date of the publication of the notice” at the conolusion 
of the first clause of section 10A of the Court of Wards Act ought to be oon- 
strued as meaning the date of the last publication under section 64A. When 
the pleader construed it as meaning the date of the first publication, he was 
making a mistake in the construotion of an enactment, or in other words a 
mistake in law, An admission based on a mistake of law was not binding 
on the plaintiff. 
Bgbus Mahendra Nath Hoy and Lalit Mohan Ghose for the Appellant. 
Babus Ram Charan Mitra and Joy Gopal Ghosha for the Respondent, 


Appeal allowed, 


Swb-mortgage—Transfer of Property Act (IV of 1882), Sac, 60—Reconteyance, 1911, 

Appeal by the Plaintiff, — 

The defendants Nos. 8 and 9 executed an usufructuary mortgage of the Aprih s 4. 
disputed property to the defendant No, 1 and the father of defendants Fakir Ohandia Singh 
Nos 2to 7. These mtter defendanta executed a simple-8ub-mortgage in favour 

e of the plafntiff Subsequently, the defendants Nos 8 and 9 borrowed money ‘ees 
„from the defendant No 10 and paid off the mortgage which they had executed B, A. No. 1189 
=, in favour of*the defendant No. 1 and the father of the defendants Nos, 2 to ot 1909. 
7 and thgreafter sold the property in suit to the defendant No. 10. 
F Held, (Coxe J )—A sub-mortgagee i8 not entitled in all cases to sue for the 
property mortgaged, | . 
. Section 60 of the Transfer of Property Actonly states what the mortgagor’s 
right'are." It does, not lay down that he must insist on all those rights before 
the mortgage càn $e regarded as redeemed. d 
“Where the mortgage was paid off and the mortgage deed returned, the 
mortgage was | redeamed, though the mortgagor did not insist on a reconveyance. 

Babu Khetra Meskun Sen for the Appellants, 

e Pabu Bepin Behary Ghose tor the Respondents, ME 


t. 
Brimanta Napit. 


ttan 
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e 
Personal decree passed against defendant No 1 and against the estate of ° 
the deceased father of the defendants Nos. 2 to 7, " 
Appeal dismissed, - 


REVIEWS. 1 


Death Duties by CHARLES Beatty, 3RD EDITION, Errinc- 
HAM WILSON, LONDON, 1911, 4s. NET. Ia this small volume the 
author furnishes a thoroughly practical guide to thg suójéct of 
death duties and preparation of death duty accounts. That ehe 
work has been found useful is patent from the fact that thrde 
editions have been called for in less than six years. In the 
present edition the cases have been brought up to date and 
the effect of the important changes introduced by the Finance 


Act of 1911 carefully explained. 


The Declaration of London by Norman BeNTWITCH, 
EFFINGHAM WILSON AND SWEET AND MAXWELL, LONDON 1911— 


“ss. NET. Mr. Bentwitch is an authority on International Law 


and has made his reputation by his treatise on Private Property 
in Wars. The present volume deals with the declaration of 
London drawn up by the Naval Conference of London in 1909. 
It sets out the text in French and English and a full commentary 


“thereupon. To this are annexed texts of the Hague Convention, 


the Declaration of Paris, and the Naval Prize Bills. We have 
therefore in a small compass all the materials necessary for the 
study of what has been regarded as the most important docu- 
ment of International Law in recent years. The,provisions of 
the declaration are rather difficult to judge as their effect remains 
to be seen. In any event the view seems to be unfounded that 
it will prove an instrument of national destruction and may 
produce universal starvation in England in the event pf a war 
with a great continental power. Mr. Bentwitch shows that taken 


as a whole the declaration may prove an advantage to England,* e 


but he is obliged to admit that difficulties mgy be created by 
reason of the failure of the Conference to settle t*vo very 
important points, namely, the conversion of merchantmen into, | 
warships on the high seas, and the determination of the enemy 
character of cargoes. But this disadvantage is sufficiently 
counterbalanced by the settlement of adi ci d questions *, 
like blockade, contraband,edoctrine of continuous voyages and , 
the destruction of neutralrisers. On the whole the book before 
us gives a fair 1nd sober estimate of the possible" gffects of the 
Declaration of London and this lack of partisanship tends to give 
the work its real value as a reliable guide to this interesting topic. 
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"MISTAKE IN THE FORMATION AND PERFORMANCE 
OF A CONTRACT.* 

I.e Prelimjnary discussion. 

The hw relating to mistake is in state of great confusion, 
end several different views have been entertained as to the cause 
of the difficulty. Mr. Pollock says (1) that the difficulty is mainly 
. verbal, and arises from three causes: (1) confusion of proximate 

with remote causes of legal consequences ; (2) the assertion of 
propositions as general rules wbich ought to be taken with 
reference only to particular effects of mistake in particular classes 
of cases; (3) omission to assign an exact meaning to the term 
“ignorance of law." Mr. Kerr is of the opinion (2) that the 
difficulty has been increased by the fact that no clear and sharp 
line has been drawn between mistakes in fact and mistakes in 
law. Mr. Anson (3) thinks that the subject has been confused in 
two ways: one, from the practice of blending the subjects of 
mistakes and failure of consideration ; the other, from the attempt 
to ascertain the state of mind of the parties, and to distinguish 
error common to both from error which has misled one. 

We start with the general principle that the law affords no 
relief in the case of a mistake. Where, therefore, the law corrects a 
mistake, it must do so for some affirmative reason, and the chief 
difficuky, as pointed out by Mr. Pollock, has arisen from the 
attempt to deduce one set of principles from a number of cases 
belonging to several distinct branches of the law, and wherein, 
as the relief from mistake is an exception to a general rule, 
the relief perhaps depends on different principles. 

.* Ti is the purpose of this article to show that so far as the 
law of contract is,econcerned, the results of the cases, although the 
. reasoning is in great confusion, are in substantial accord, and may 
be arranged under afew well-settled principles of the law with 
“as little conflict as can be expected. We shall therefore discuss 
on]y cases of mistake in what may be called a contractual act, 
vith such explanatory «eference, to other cases as will serve to 
, keep the outlines of fhe subject elear in the reader's mind. 
* Ftom the Columbia Law eum Vol. XI, p. 197. 


(D Contracts, 7th Ed. pa . (2) Fiaud and Mistake, 4th Ed, p. 467. 
. . E. ) Contracta, 4th Ed, 132, E 


46n THE OALOUTTA LAW JOURNAL. [Vor. XIII. 


It is necessary, if possible, to form an accyrate coftception of 


what a mistake is. The idea is defined with tolerable accuracy . 


in the popular mind, but it is not easy to frame a definition Suit- 
able for the purposes of a legal discussion. Mr. Justice Story (1) 
defines mistake as some unintentional act, or omission Or error 
arising from ignorance, surprise, imposition or misplaced conf. 
dence. This definition is classical and has been incorporated in 
some Codes, and adopted by most modern writers whọ have 
attempted to define mistake. It is, however, entirely to broad. 

A man may intend an act with all the force of his mind, ang 
yet make a most egregious mistake. Furthermore, the notion of 
mistake entirely precludes the idea of the act being induced by 
imposition or misplaced confidence. When the latter is the case 
there is fraud. The distinction between fraud and mistake is 
often difficult to draw as a matter of fact, but seems clear 
on principle. ` 

The conception of a mistake involves, in the first place, the 
idea of action, as mistake can never be predicted of a state of 
mind. The individual who never does anything never makes 
a mistake, unless it could be said that he makes a mistake in 
life by never doing anything. A mistake, therefore, consists in 
doing something ; it consists in doing something which, it after- 
wards turns out is wrong. A mistake may be said to have 
occurred where a person, acting as the result of his own untram- 
meled volition, has said something, done something, or promised 
to do something, and then discovered in the light of subsequent 
knowledge, that he would rather, on the facts as.they existed 
then, have acted differently. The notion of a mistake has 
always been confined to a mistake with reference to a past or 
present fact, and will be so considered in this article. The cases 
of mistake as to the future are generally discussed upder “the 
heading of impossibility of performance, and seem properly to 
belong to that branch of the law, and do not, therefore, further 
concern us here. In these cases the parties have made a perfect 
contract, and by reason of the occurrence of subsequerft circum- 
stances, it becomes impossible for one or the other party tp 
perform his part of the agreement. The circumstance may have 
been totally unexpected or ma% have been in the contemplation 
of thé parties as occurring one way, and then has occurred im 


another. While this disténctigm may be of importance, it does, 


no? bring these cases any nearer to the limits of, this article 
e e 
(1) Eq. Juris. 13th Ed. 108 * n 
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+. At this point ‘we must distinguish the cases of deceit and 
mis«representation. We shall deal only with the case of an 
act dene in formation of the contract, or an act done in per- 
formance of the contract, and shall consequently exclude the 
cgse of an act done to induce the other party to enter into 
the contract. Thus, where the seller represents that the article 

he is selling is of a certain quality, and, in consequence of 
the Yepregentatton, the purchaser agrees to buy, the contract 
congists of the offer and acceptance fixing the price and delivery 
Of the article, and the previous representation as to the quality, 
while leading the other party into the formation of the contract 
forms no part of the contract itself. Cases of express warranty 
are also, for this reason, outside our limits, as are also cases of 
honest mistake in making a statement inducing the formation 
of the contract (1). 

The subject of mistake was originally, and is still, considered 
as a heading of equitable relief. When a mistake was made, the 
Chancellor was called upon to exercise his powerful jurisdiction 
to relieve the.parties from the consequences, and the common law 
afforded little opportunity for such relief. Much of this equitable. 
jurisdiction was introduced into the common law by the action 
for money had and received. Accordingly, the subject has been 
approached from this point of view, and the question of when 
money paid under-mistake may be recovered, has been discussed at 
length by a number of learned authors, (2) who do not distinguish 
between money paid under mistake in the performance of the 
contract, and*money paid in mistake where there is no contrct, as, 
for instance, where money is paid in satisfaction of a supposed 
tort, or in payment of taxes supposed to be due. 

. We shall lay aside, for the moment, the distinction 
between mistake of law and mistake of fact which is drawn 
in these discussions, and about which something will be said 
“in ethe next paragraph, and point out that, so far as the law 
of contracts is coficerned, the cases of money paid under mistake 
* ‘may be arranged under several headings corresponding with the 
classificatiaa we have adopted, as follows (1) money paid in per- 
formance of a contract with a mistake entering into the formation ; 
(2) money paid in.mistaken performance of a contract ; (3) money 
“paid where the othey party has made a mistake in performance ; 

* (4) money paid in performance: whére there is some defgnce 
to the paymept “of which the party paying wag ignorant (1). 


@) (1867) I9. R. 2 Q. B. 580. 
(2) Beo Keener, Quasi Contracts 120. 


. 
* 
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ie T 
The cases relatling to money paid in mistake, it is believed 
can never be clearly understood unless they are classified under 


headings of substantive law, without reference to the question 
of remedy. 


The most embarassing difficulty in the entire subject is fhe 
supposed necessity for drawing a distinction between mistakes of 
law and mistakes of fact. This distinction has been drawn by 
great authority, and the general principle laid dowh thabth€re can: 
be no recovery of money paid under mistake of law, and, fs a 
corollary to that proposition, that there can be no relief of any 
kind from the consequences of a mistake of law. No distinction 


was formerly drawn between mistakes of law and mistakes of fact, : 


andit was first said by way of dictum in 1802, in England, that there 
could be no recovery of money paid under a mistake of law (I), 
the remark apparently being based upon the proposition that 
everyone must be presumed to know the law. The propriety of 
applying this presumption outside of the criminal law has been 
vigorously assailed, and the validity of the distinction between 
mistakes of law and mistakes of fact has little support in reason, 
although it is frequently observed by the Courts. Furthermore, 
the distinction between a mistake of law and a mistake of fact is 
as elusive and difficult to draw as is the distinction between law 
and fact themselves. Since no one has been able to state with any 
clearness the principle upon which the distinction proceeds, or to 
furnish any test by which it can be applied, and as the decided 
cases are in hopeless confusion when studied with the distinction 
in mind, there seem to be a few good reasons for discarding 
it altogether. | 


It is apprehended, further, that at least so far as mistake in 
the formation and performance of a contract is concerned, *the 
distinction we have just referred to is totally immaterial.* If we 
distinguish between mistakes of law and mistakes of fact, the 
cases resolve themselves into hopeless confusiop. If the distinc- 
tion is disregarded, the cases can be arranged with wery little 
conflict under a few well-settled principles. For these reasons 
we'shall pay no further attention to the distinction in “this article" 

It frequently happens that an agent makes a mistake sin 
“the performance of his duty, the pexformance of which, om 


behalf of the principal, involves a performance of the contract., 


Tife question arises here as to how far the .principal'ia affected 
(1) (1802) 2 East 469, - ii 


| € 
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* eby the mistake of tlle agent, and how far an agent must shoulder 

the responsibility of the mistake himself. The solution of these 
' cases depends on the principles of the law of agency, and does 
not further concern us here. 

e ein like manner, the cases dealing with the question of how 
far a Court of equity will correct a mistake in the case of a gift 
either on behalf of the donor or donee, lie entirely outside of 
our 'diftussion. * A number of these cases are collected in the 
note (1) as they were discovered in running over the authorities 
oh the subject. In great many of them, where the Court refused 
relief, it did so on the ground that the case was a mistake of law. 
How far that consideration was properly involved does not 
concern us here, . 

It sometimes happens that one party has made a mistake in : 
the formation or performance of acontract, and, at the same i 
time, promised to do or has done an illegal act. These cases are 
more properly classified uader the heading of illegality. 

Where the parties agree upon the basis that the fact, which 
enters into the formation of the agreement, is doubtful, and the 
consequent risk each is to encounter is taken into consideration 
in the stipulations assented to, the law will afford no relief, 
notwithstanding the mistake of one of the parties, provided ' 
there be no concealment or unfair dealing by the opposite party. 
In such a case, each party takes the risk of the fact in the case 
being one way or the other, and he generally has no ground for 
redress if the event turns out otherwise. While, it is true, he 
has made'a mistake in his judgment, yet the law says that since 
his attention was called to the matter, and he chose to proceed 
as he did, without further investigation, he must take the 
consequences, 


(1) Odiambia Law Review 
. Vol., XI p. 208 note. 


oe ROLAND R. FOULKE, x 
= (To be continued.) 
. — 
SHORT NOTES. 
* 
4 e. Burrender— Partial right. - 
Appeal by the Defendant No. 1. pb 
The defendant No.,2 was à tenant with a right of ocenpanoy holding April, 2% 


* under phe plaintiff who was the gaonkia of*the 16 annas of the village. He wayan 
Iswar Behara 
mortg tged his holding to the defendant No. 1 with possession and subsefuent ne 
thereto made a syrrender of his holding in favour of the plain fist, The plaintiff Kasi Nath Panda. 


brought-a sait for ejectment of defendant No, 1, The Judicial Commissioner 8 A. No. 1008 
held that he was not entitled to eject but to redeem, as the mortgage by of 1909, 
defendant No. 2 was'still subsisting. 


4 . 


50n 


Aprile, 94, 
— 
e Intu Mea 
t 
Jerbux Bhuya. 


A. O. No, 54 
of 1910. 


Maroh, 80, 


Nawab Balimulla 
Bahadur and others 


v. 
Rajjab Ali 
5, A. No. 1805 of 


7911. 


1911, 


—— 
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The plaintiffs then brought a suit for redemption of the *nortgage and, e 
recovery of possession of the land. 

Held, (Holmwood and Chatterjee JJ.}—Surrender in fiw isa matter of * 
contract between landlord and tenant and it is the right of the landlord to ` 
1nsíst upon having back the entire interest that had passed to the tenant. But 
there is nothing in the law to prevent him from accepting anything less. € » 

Babus Ham Ohunader Majumdar and Ohandra Sekhar Banerji for the 
Appellant, 

Babu Satis Ohwnder Ghose tor the Respondents, 


Appeal dimi. 


Appeal, rehearing of—Ootrt, which has jurisdiction. 

Appeal by the Defendant No. 2. ^ 

The appeal was from an order of the Subordinate Judge refusing the 
petitioner's application to set aside an ewparte decree under Order 41 Rule 21 
of the Code of Civil Procedure. That Court decided that it had no jurisdiction 
to entertain the application, 

A suit was brought for possession of certain land against five defendants 
The Court of first instance holding that the land belonged jointly to all the 
five defendants, gave the plaintiff a decree for one-fifth of his claim and for 
possession jointly with defendants Nos, 1 to 4. The plaintiff appealed against 
the decree making all the defendants respondents. Defendant No. 1 alone 
appeared. The lower appellate Court (Court of Subordinate Judge) varied the 
decree of the Uourt of first instance, and gave plaintiff a decree for the whole 
land. That decree was ewparte us far as defendant No. 2 (the petitioner 
appellant in the High Court) was concerned, Defendant No. 1 preferred an 
appeal to the High Court making the plaintiff alone respondent, and his appeal 
was summarily dismissed under Order 41, Rule 11, Defendant No. 2 applied to 
the lower appellate Oourt under Order 41, Rule 21 for a rehearing of the appeal. 

Held, (Obitty and N. Ohatterjee JJ.)—That the Subordigate Judge had 
jurisdiction to entertain the application. è 

Dhonai Sirdar v. Tarak Nath (12 O, L. J. 63) doubted and commented on, 

Babus Mohendra Nath Roy and Krisina Prosad Sarbadhikari for the 
Appellant. a 

Babu Surendra Nath Guka for the Respondent. A 

Appeal allowed : Oase renanded 
. 
. 


Oosts—Witness's empente—Appeal, " 


Appeal by the Plaintiffs. 
Held, (Ooxe J.)—A plaintiff, when his suitis decreed with eosts, is ordite 
narily entitled to obtain costs incurred by him for the attendance of his 


witnesses. * ; Ki bd 
Babu Surendra Nath Guha for the Appellant : i = 
No one appeared for the Respondertt, ° A 
. Appeal allowed: Case remtanded, 
*. e * 
Lens . e ` 
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Joi suit, maintainability —Sub-division — Pulani rant. 811. 

“e Appeal by the Plaintiffs, 
Held, (N. Chagterjee J.)— Where the shares of the tenants in putni as well Kad 
. * as the shares of the rent payable by each in his own share are separately shown Abinash Chandra 


January, 6. 


in the rent receipts, a joint suit against all the tenants for recovery of putni Ohowabury 
rent was not maintainable, e Purnananda Khan, 
e s — 
Pyari Mohon v. Gopal Path (I. L. R. 25 Calo. 531) followed. MES 
Babu Hara Prasad Ohatterjes for the Appellant, 1909. 


Babus Barat Uhunder Roy Chowdhry, Braja Lal Chaokerbutty, Shyama == 
Charan Roy gad Rema Kant Bhattacharjee tor the Respondent. 
è Appeal dismissed. 


REVIEWS. 


‘ Law of Ejectment, by J. H. WILLIAMS AND W. B. YATES, 
SECOND EDITION, SWEET AND MAXWELL, LONDON I9II, 208. 
We are glad to .be able to welcome a second edition of this i 
valuable treatise on the law on ejectment. The first edition 
published in 1894 dealt with the development of the subject 
which had not been discussed in any special treatise during the 
half a century preceding. The work therefore at once took its 
place as the leading book on the subject. The present edition 
incorporates all the recent decisions about,400 in number and 
the various Statutes passed since the publication of the original 
edition. The size of the book at first creates the impression 
that the new edition covers about twice the space occupied by 
the first edition. The difference in the number of pages is 
however about fifty, and the increase in size is due mainly to 
the thicker paper used. We have tested the work in many 
places and found it absolutely up to date. We have no doubt 

* that if will continue to enjoy the same unique position as before. 


All India Civil Court Manual by T. V. SANJIVA Row, 
IMPERIAL Acts, VoL. IJ, Law Painting House, MADRAS, 1911. 
We feal ‘confident that all members of the profession will extend 

, « heafty welcome to the second volume of the All India Civil 
Cofirt Manual. The two volumes bring together practically the N 
whole ofsthe Civil Law in this country as embodied in Statutes, 
but the most important portion of the work consists of the foot- 

*notes whiclfare remarkable for their brevity and accuracy. Ia 
fact we have here a running gommentary upon all the Indian 

e Statutes giving referencgs to the most important judicial decisions 

in the smallest conceivable space. Itis only by constant use of 


* . . 
the wolumes that their true value can be appreciated, > e 
* 9 t . 
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The Law of Limitation iiid Pregcription including | 
Easements, Tacorz Law LECTURES, 1882, by UPENDEA Nari ` 
MITRA, M.A., B.L, 5TH EDITION, CALCUTTA 1909-1f,— We welcome e 
this new edition of the standard work upon the subject of 
Limitation and Prescription. At the time of the death of. the 
learned author, it*was known that he had collected full materfals 
fora new edition and had seen a considerable portion of the 
work through the Press. It has now been cqmpleted, revised 
and brought up to date by two members of the profession one 
of whom is the son of the author. In view of the full criticiam 
of the work which appeared in the first volume of our Journal 
(page 45), it is not necessary to attempt any. elaborate review. 
on the present occasion. It is sufficient to say that the book 
which is characterised by extreme fulness, lucidity and accuracy, 
retains its characteristic features in the present edition. The 
cases have been brought up to date and the decisions noted in 
the addenda to the previous edition have now been inserted 
in their proper places. It is important to note that the 
commentary has not suffered in quality by the incorporation of 
the new materials; this could hardly be affirmed of some well 
known editions of ccmmentaries on Indian Codes, We feel 
confident that the new edition will have the same wide 
circulation as before, because it is in no sense a digest of cases for 
the practitioner, but a lucid and orderly statement of legal 
principles supported by an exhaustive enumeration of the 
authorities. 


The Lawyer’s Reference, Allahabad, Criminal bj T. V. 
SANJIVA Row—Law Printing HOUSE, MADRAS 1911.—This is 
an additional volume of the series known as the Lawyer's 
Reference, we have here a historical survey of the life history 
of every criminal case reported in the various Law Reports, 
private and official, published in the United Provinces of Agra 

7 and Oudh. We have had occasion to expl 
plain the value of this 
series which enables the busy practitioner to ascettain at a ° 
glance how the doctrine laid down in a particular cage has been : 
amplified or qualified in subsequent judicial decisions. Thet 
work has now extended over several volumes, but*it is ean 
advantage that they may be separately eprocured, otherwise the 


cost of the series might prove almost prohibitive to the averagee 


prectitioner. .. EE 
. e . 


x . 
. " 
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MISTAKE IN CONTRACT.—( Continued.) 


If.—MISTAKE IN FORMATION. 


e The ‘attention of the learned reader is now invited, after this 
somewhat lengthy preliminary discussion, to the subject of this. 
article. This digression was necessary, however, because of 

* the confusion in which the subject is generally involved, as there 
is no hope for a satisfactory conclusion unless we have a clearly 
defined starting point with the surrounding underbrush cleared 
away. There issome advantage, furthermore, tothe reader if 
he is plainly told what he will not find; he will then very 
easily make up his mind whether to proceed further or not. 

The subject will be discussed under the following headings :. 
(1) mistake in the formation of a contract ; (2) mistake in reducing 
the contract to writing ; (3) mistake in the performance of the 
contract. This classification is somewhat novel and must: 
be justified by reason and the cases, although it cannot be- 
justified by the authority ofthe text writers. The leading 
writers on the law of contract treat the subject of mistake 
chiefly as it affects the formation of the contract, and in none 
of them is the classification we have adopted insisted upon. We: 
shall briefly refer to some of the views which have been. 
entertained. 

Sai Mr. Pollock says : 

. “Mistake does not of itself affect the validity of contracts at 
all. But mistake may be such as to prevent any real agreement’ 
from being formed; in which case the agreement is void; or 
mistake miy occur in the expression of a real agreement ; in 

-which case; subject to rules of evidence, the mistake can be 

s rectified.” (1) 

O 3% Mr. Anson treats of mistake in the chapter on reality of 

E consent. He says that mistake is a question which affects the 
theeting of the minds of the parties in the formation of a contract, 

* andthensays: . ° s 

$ ee The parties may not have.meafit the same thing ; or one 
Or both’ may, While meaning the same thing, have fofmed 


dl, „Pollock#Oontracte {7 Ed.) 440, 
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untrue conclusions as to the subject matter pf the agreement. 
This is mistake." (1) 


e 
Mr. Justice Holmes (2) treats mistake as preventingethe | 


formation of the contract, and says, that when mistake is said 


to make a contract void, there is no new principle which comes, 


in to set aside an otherwise perfect obligation, but that in every 
such case thereis wanting one or more of the first elements 
of a contract. Either there is no second partys or the two 
parties say different things, or essential terms seeminggy 
consistent are really inconsistent as used. In these remarks, the 
learned author confines his attention solely to mistake in the 
formation ofthe contract, and makes no comment on the case 
of mistake in performance (3). 

It is clear, therefore, that there is little unanimity 
among the text writers, although some of them hint at 
the analysis we have adopted. We shall now ascertain 
how the matter stands upon principle and the decided cases. 
The subject of mistake in formation is first in order, before 
proceeding to which, however, the attention of the learned 
reader is invited to the distinction between (1) the mistake 
which prevents the formation of a true contract, (2) the mistake 
which though entering into, does not prevent the formation 
of the contract, and which may or may not be the ground for 
relieving one party or the other from its burden, and (3) the 
mistake occuring subsequently, as mistake in reducing the 
contract to writing, or mistake by one party or the other in 
the performance of the contract These distinctions, when 
clearly borne in mind, will materially contribute toa proper 
understanding of the subject. 

Mistake entering into the formation of the contract may ke 
divided into three headings: (1) such mistake as will prevent 
the formation of the contract; (2) such mistake as will sot 
revent the formation of the contract, but may or may not be 
a ground of relieving one party or the other frem its burden ; 
(3) such mistake as will neither prevent formation nor "be any 
ground for relief to the party making the mistake. e Mistake, 
furthermore, is of two kinds, unilateral and mutual. By unilateral 
mistake is meant a mistake made By one party to the contract ? 


. . 
(1) Anson, Contracts (8 ed. N. XJ 156, e. 
2, Common Law (1881) 808, 809, 315, 

(3) "Leake, Contraots (4 ed.) 206 Bishop, Contracts (È eq.) Seos. "eda, %03, 

707,709, Benjamin, Sales (2 ed.) Socs 50 eto, & 114 eto, . 

e 
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. 
* . and by mutual ‘mistake is meant a mistake made by both 


parties to the contract. 

*Thé case of mutual mistake is to be subdivided into (1) the 
case where the parties do not agree in the terms ofthe offer 
and acceptance, and there is, therefore, no contract formed, and 
(2) the case where the terms of the offer and acceptance agree, 
but the parties in that agreement both make the same mistake. 


< The trst instance of mistake prevents the formation of the 


contract, and the second does not prevent the formation, but 
"may or may not be ground for relieving the parties from the 
burden of the obligation. 

The first two cases of mistake entering into the formation 
of the contract to which we have referred, are both cases of 
mutual mistake, but one is a case of misunderstanding, and the 
other a case of mutual mistake proper. The term mutual 
mistake, however, is loosely used by many Judges and text writers 
to include both cases, 

It is often said that where there is a mutual mistake, the 
minds ofthe parties never meet and there is no true contract. 
This is true if the term mutual mistake is used as meaning mutual 
mis-understanding. If, on the other hand, the parties have both 
made the same mistake, there is certainly a meeting of the 
minds, and if the offer and acceptance agree, it is difficult to 
escape from the conclusion that there is a true contract formed 
according to the rules ofthe common law. The term mutual 
mistake will be used in this article, and this seems to be its 
proper Significance, as meaning the same mistake made by both 
parties to the contract, in which case there must necessarily be 
a complete agreement in the offer and acceptance. 

. MISUNDERSTANDING. 
We shall first take up the case ofa misunderstanding, in 


.e considering which we must distinguish several cases: (t) where 


Ld 


tfe offer and acceptance apparently agree but there is a latent 
ambiguity because of which the minds of the parties do not 
meet; (2) where the offer and acceptance do not agree on 


* their facdt—the case of a bilateral contract ; (3) where the" 


offeree, performs or attempts,to perform upon a misappre- 
hension ofthe terms, of the offer, -the case ofa unilateral 
contract. - wee . v 

The leading,case upon latent ambiguity in the offewand 
acceptance i$ the case af Raffes v. Wichelhaus* (1) where the 


- 0 
(1) (1864) 2 H & (, 906; Langdell, Cases on Contract $9, 
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parties agreed to buy and sell 125 bales of Surat cotton to arrive ,* 
ex Peerless from Bombay, with certain other terms gs to the time 
of payment. It appeared that the seller had in mind a ship called 
the Peerless which sailed from Bombay in December, and the 
purchaser had in mind a ship called the Peerless which sailed, 
from Bombay in October, the parties apparently being ignorant 
of the circumstance that there were two ships of the same name 
sailing from that port. The purchaser refused to take the c8tton, . 
and on suit being brought against him by the seller, judgmeat 
was given for the defendant. The Court, apparently, based the * 
decision on the ground that there was no meeting of the minds 
of the parties, and therefore no complete contract (1). 


-In this case the offer and acceptance apparently agreed on 
the face but there was a latent ambiguity owing'to the circums- 
tance that there were two, ships by the name of Peerless sailing 
from Bombay, and upon it appearing that such was the case, 
and that one party meant one ship and the other party the 
other, it was clear there was nocontract. The time of the arrival 
of the ship was probably a material factor owing to the condition 
of the cotton market. This isa rare case of misunderstanding 
and no other case like it has been found. 


The other two cases, one, where the offer and acceptance do 
not agree, the case of a bilateral contract, and the other, the case 
where one party performs under a misapprehension as to the 
terms of the offer, the case of a unilateral contract, present no 
difficulty, and a number of them are collected indiscriminately 
in the note. In all of them it is clear that there is no contract. 


If the contract has been partly or wholly performed by one 
party or the other, upon the mistake being discovered, the law 
will afford appropriate relief. Thus, if one party has paid the 
money due or supposed to be due, he can recoyer it back.,* If 

s" necessary, the supposed contract will be rescinded and the partias 
placed in s#a# quo, each being required to return the attempted 
performance. So, also, the purchaser who takes goods under an 
ambiguous offer must pay for them, as he cannot enforcean « 
unconscionable construction on the offer uncommunicated to the 
other side. d . PA 


tile H ied ? 
Where it is?impossible to restpre the performance, as where 
that performance consists of work doneor the foods have been 
(1) Holmes, Oorfrzon Law, (1881) 809. Benjamin, Sales f2 éd) Beo. 417. 
Pollock, Ooniraets .7eed,) 475 Addison, Contracts (10 ed ), 43, fal," . e 


ta 


Vor. XIII] MISTAKE IN OONTRAOT. 5n 


e » 
consumed, the*law rejects the supposed contract and awards 
‘reasonable gompensation against the party who has been benefitted 
by the performance which cannot be restored. 
MUTUAL MISTAKE IN FORMATION. 


“a 
We now come to the case of a mutual mistake in the form- 


ation of a contract, that is, the case where each party in the offer 
ang acceptance makes the same mistake gs to the same thing. 
Ihe i is in these cases a perfect agreement between the parties as 
to all the terms, and, in some of them, the law permits the parties 
to be relieved from the burden of the contract, and in some it does. 
not. It is clear, therefore, that the mere circumstance that they have 
made a mutual mistake is not of itself sufficient ; there must be 
some other element present to explain the relief afforded by 
the law. l 

We shall first endeavour to classify the cases in which the 
law does afford relief, and those in which it does not afford relief, 
and then see if any guiding principles can be discovered, 

The most conspicuous instance of a relievable mutual mistake 
in the formation of a contract is the case ofa lease of land where 
the parties mutually assume that the land contains valuable 
natural deposits, which the lessee is to dig and for which he is to 
pay a royalty to the lessor, and it turns out that there are no such 
deposits on the land. In this case the law is clear : that the lessor 
cannot recover the royalty. The lessee, however, has no remedy 
against the lessor for outlay in the event of failure. The law, 
therefore, only relieves the party prejudiced by the mistake from 
the burden of the contract. The lease, however, may be so 
drawn that the lessee is to pay rent whether any natural deposits 
are found or not. In this case the lessee has taken a chance and 
cannot complain (1). This is not, however, a case of mistake, 
bécause the attention of the parties was called to the doubtful 
fact, and they expressly provided for it in the lease. ~ 

Anothes class of cases occurs where there is a mutual mistake 
as td'the existence of the thing sold. The leading case on this 
branch, of the law is Couturier v. Hastie (2) where there was a 
sale of a cargo of corn at sea, the parties being ignorant of the 
cirfumstance that the cargo dhad been damaged and sold. The 
purchaser repudiated the contract, and it was held that the seller 
could not recóvér the price of the cargo ; he was unable to fulfil 


ü) Ad oc Fair (1876) L. R. 4 Oh. D 448. Jowett v. SpeRosr (1817) 
1 Ex. 64 iis v. Thompson 11956; 1H.&N.195* Marguis of Bute v, 
" Thompson 911841) 18 M, & W. 486 
(2) 11856) 6.H, L, 0. 673 ; 8, 0, 25 L, J. Ex 265? 
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: LAM 
his part of the agreement, and even on the strictest principles — , * 
of the common law could recover nothing, as he could geither aver 
a performance nor readiness and willingaess to perform (1). iz 


The only difficulty in these cases arises where the purchaser 
is willing to pay the price, and seeks to recover from the seller* e 
damages for failure to perform. At common law he could 
recover, but equity to remedy the. obvious injustice relieves the 
seller from liability ón the conrtact. In like manner?in the case — * 
of a sale or lease of real property, where there is a mutual@ 
mistake as to title, and it turns out that the vendee or lessee is 
in fact buying or leasing his own title, or that the title is in a 
third party, the law is clear that the vendee or lessee will not. be 
compelled to pay for something he does not get. Agreements of 
this kind are particularly under the jurisdiction of equity owing 
to the doctrine of specific performance, and it is apparently well 
settled that the Chancellor will not compel specific performance 
on behalf ofthe vendor when the vendor or lessor has no title to 
offer, because the vendee will not be compelled to pay something: 
for nothing, and no decree of specific performance will be entered 
against the vendor or lessor, because the Chancellor cannot compel 
the doing ofan impossibility, that is, he can not compel a man to 
convey a title he does not own. As it is clear that this will be done 
while the contract is executory, it must accordingly follow, after 
the contract has been executed, that a Court of equity will decree 
restoration and prevent an unjust enrichment (2). 


In like manner, where there is a sale of personal property - 

and there is a mutual mistake as to the title of the seller, th& 

law will relieve the seller from the burden of the contract. Here, 
again, it is to be observed, that the seller cannot recover on the 
contract at. law .as he cannot perform his part, and that the oply ' 
need of the interposition of equity is when the purchaser hás. 
Pe the price and seeks to recover back his money, ‘or sues the = 3 
seller for damages for failure to perform. In most cages of sales 

of personal property, however, the mistake in title is not'dis- - . 
covered until the purchaser has paid his money, and the seller 

has made the transfer under his supposed title, This point 
generally comes up. under the heading of money paid under “e 
mistake. : . . 4a, 


. 
(1) Pollock, Oontractaz(7 Ed.) 420, * ° . a 
(3) Biggham ¥, Bingham, (1748), 1 Ves. Sr. 126 ; Keener, Vol. 8, pp. 5, 43.° 
Story, 1 Tay Jurisprudence (18 ed.) seo 124, p. 188, sed, 141, p. 159.. 
Cooper v. Phibbt (1887) L. R. 2 Eng. and Ir, App 149. 
Earl Bean Champ v. Winn. (1878) 6 H, L.O, 228. uL; 


s . 


*» 
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Itfis often said in these cases that there is an implied 

.warranty of title and the right of the purchaser to recover 

depends on that implied warranty. (1) Of course, if in any given 

case there is such an implied warranty, and the thing sold turns 

, OUt to be otherwise, the relief of the purchaser depends on the 

fact that he relied, from the circnmetances of the case, conscious- 

ly or unconsciously, on facts upon which the Courts predicated 

the implied, warranty, and therefore he did not make a mistake, 

elt is probable, however, that the notion of implied warranty 

e isa mere fiction, under cover of which the common law Courts 

administered an equitable remedy. (2) Furthermore, if the 

action is brought on the warranty, the measure of damages will 

be different from that applicable where the suit is on the contract 
for failure ta deliver. 

Where, however, there is a sale of a patent, it has been 
decided that a failure of title to the patent will give the pur- 
chaser no ground for relief, (3) and although this decision has 
been followed, (4) it has been strongly criticised by Mr. Keener, (5) 
and there are dicta and decisions supporting his view. 

There are many cases, also, where there is a sale of a chose 
in action, such as a corporate security, note, etc., which although 
mutually supposed to be valid, turns out to be void. In these 
cases there is very little reference to the doctrine of implied 
warranty, but the purchaser is universally afforded relief in the 
shape of being allowed to recover back the money paid. (6) 

Where the mistake is as to the existence or non-existence 
of an imdividual, the parties being in mutual error as to whether 
tHe person is dead, and the existence of that person is material 
to the contract, the law will grant relief because of the mutual 
mistake. (7) 

' «Where there is a mutual mistake as to the value of the 
. thing sold, in case of sales of personal property or real estate, 
with the exceptions hereinafter mentioned as to the latter, t 
law will not afford relief to either party, and the same rule applies 
to thè case of mutual mistakes as to quality. 
P Where, however, the mutual mistake as to value arises 


4 ) -Eichholz v. Bannister (1864) 17 0. B. (N. 8.) 704, 

. (9) Benjamin, Bales (2 ed.) sect 627 eto. 

> (8) Taylar v. Hare (1805) 1 B. & P. N. R. 260. 
. (4) Lawes v. Purser 11856) 6 E."& B. 930, 
(5) Keener, Qhasi Contracts, (2893) 38. 
e (6), Westropp v. Solomon (1819) 8 O. B. BAB, Jones v, Ryde (1814, 4 Taunt, 

488.* Guerhey v.*lVomersley (1854) 4 E.& B 188 

(1) Colfer 9. s (1848) 7 Beav. 188. Strickland v. Turner (1852), Exch. 208 
Soott y Crylwn [1903] 2 Oh. 249. 
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because the parties both rely on the report or opinion of $ third sa 
party, the law is otherwise, and the mistake is a ground of. 
relief, (1) . 

Another exception to the rule as to the non-relievability 
of mutual mistake as to value occurs in cases of sales of real estate, o , 
most of which arise on a bill for specific performance, and the 
relievability of the mistake is probably dependent on the greater 
jurisdiction which equity has exercised over the performange ef* , ° 
agreements for the sale of real estate and the great importance » 
which the common law has attached to that species of property. 
The relief, however, is administered in like manner even after the 
deed has been delivered, in which case, where necessary, the law 
will give the vendee relief by way of defence in a suit for the 
balance of the purchase money, or allow the vendor-to recover 
any balance of purchase money due, or, if necessary, rescind the 
contract and direct reconveyance by the vendee and repayment 
by the vendor. 

The mistake as to value, however, must depend on a mutual 
error as to some specific circumstance connected with the land 
and affecting the values, as for instance, mistake as to quantity 
in sale of standing timber, or mistake as to the existence of 
valuable natural deposits, or a mistake as to existence of improve- 
ments, or mistake as to area, which last circumstance requires 
more extended observation. 

Where the vendor and vendee each thinks the land contains 
a certain area, and it turns out that there is an error and the 
difference is so great as to be material, and it appears that the price 
of the land was fixed by the area, the law will afford relief and 
the vendee may recover the excess price, if any, paid; and the 
vendor may recover the balance due because of the greater area 
conveyed, and in some cases the contract may be rescinded. (2) ° 


'The same principle applies even where the sale is for a lump 
sum if it appears that the question of the quanti&y of the land 
materially influenced the selling price. In most cases of a*sale . 
for a lump sum, however, the land is sold as a whole, Without «C 
reference to area, and the law affords no relief. If there is a 
great discrepancy between the destription and the premises “e 
conveyed, the law will sometimes interfere ors that ground alone. | <a 
Where, howeger, it appears that in thè course of the offer and "E 


(1) Cows v. Prentigg (1815) 8 M, & 8. 344 Freman v. Joffrtes 41869) L; B.4 


Ex. 189. 
(2) Keener, vol. 3, pp. 229, 256, 388, Hill v. Buohley (16111 is Ves, 994. ~e 
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acceptance or at the final settlement there is a doubt as (o the 

. quantity, and the parties close the agreement with that doubt 
jn mind, Sach takes the risk and there is no relief. 

Where there is an agreement for the sale of land, and it 

a is the intention of the parties to fix the price at so much per 

acre, the law compels the payment of the purchase money 

according to the quantity, and it is presumed that the parties 

« igtended a survey, even though not provided for in the agreement. 

tn these cases, there is really a contract with one of its terms 

e * incomplete and unaccepted, and if the vendee aecepts a deed des- 

< cribing the land without having made or insisted upon a survey, and 

pays part of the purchase money, he cannot defend in an action 

for the balance on the ground of deficiency, because he had an 

opportunity to correct the mistake and failed to do so. This is 

a case where the vendee takes the risk of the fact being as he 

supposed it to Be. 

Where, however, there is no evidence except the deed, and 
the description in the deed differs from the lot actually conveyed, 
neither party can have relief. 

There are a number of other cases of mutual mistakes in the 
formation of the contract in which relief has been afforded 
which do not seem to fall within any of the groups we have just 
noticed. They are collected in the note. And a few cases of 
-mutual mistake in which no relief was afforded are also collected 
in the note. 

We have now made a somewhat rough arrangement of some 
of the .cases depending on the effect of mistake in formation of 
2 contract, and the question is asto the principles involved. It 
appears that where the mistake is such that one of the parties 
cannot perform the contract as made, as where the mutual mis- 

' take is as to the existence of the thing sold, the existence of 

, wWatural deposits agreed to be mined, mistake as to title, with an 

tos exception in the case of mutual mistake as to title to a pateat, 
” the law wil) give the party who is bound to perform, relief from 

the*contract on some equitable ground, but his inability to 

recover on the contract depends solely on the common law, 

because he cannot aver performance or readiness to perform. 

e° © Inthese cases, ifthe party not prejudiced by the mistake 

» has performed, hs can recover back his performance on showing 

“the failure to’ perform by the other party. There are, therefore, 

two” separates questions, one, the right of a party to the*contract 

to be relieved from its burden, the other, the Tight of the ‘other 

. . 
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party, to recover back the performance under, the céntract. 
Upon what principle does the law protect the party who has, 
suffered from the mistake? We have seen that in somé instances 
he is protected and sometimes he is not. 

It is very difficult to distinguish many of these cases from 
those where the relief is afforded on the ground of impossibility 
of performance. The leading case cn this point is Ciford v. 


` Lord Watts, (1) where A demised to B certain land, with a 


4 


covenant in the lease that B should dig not less than a cêrtain 
amount of clay in each year and pay a royalty. B did not dig the 
amount, and A sued on the contract and assigned the breach. Plea. 
on equitable grounds that defendant could not dig that amount 
of clay because there was not that much clay in the ground, 
which defendant did not know when he made the covenant, 
and the plea was sustained, This is a plain case where the Court, 
in a common law proceeding, allowed an  eQuitable defence 
upon the ground of impossibility of performance, and is not to 
be distinguished from the cases heretofore referred to, where 
there was a mistake as to the existence of natural deposits on 


land. The similarity of relief afforded has been noticed by 


several writers. (2) It may be concluded, therefore, that in 
the cases referred to, the party prejudiced by the mistake may 
be relieved from the burden of the contract when it turns 
out, on the facts as they really are, that it is impossible for him 
to perform the contract. The question as to when it is legally 
impossible to perform a contract 1s answered by the law of 
impossibility of performance and not by thelaw of mistake, lt 
also seems that the party prejudiced by the mistake can have mo 
relief except the relief from the burden of the contract (3). 


(1) 41870) L, R. 5 O. P. 576, 

(2) Bishop, Contracts, (2 ed.) Sec, 587, Pollock, Contracts (7 ed.) 419, ad 
Contracts. (8 ed.) 390, 391. 

(3) Kerr, Frand and Mistake, (4ed,) 483. a 


(To be continued.) . 
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Public Companies by B. O. BigcHAM AND F. G. C. Morris, 
EFFINGHAM WILSON, LONDON, ,I9II as. 6d. NEt.—This handy 
volumeewill Be welcomed by all who take part in the formation 
and flotation df Pfiblic Companies. It is intended prinfarily for 
the benefit of the ldy man, anxious to make an investment but ° 


- RorAND R. FoULEKE, E 
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as referefice is made to many of the leading judicial decisions 
in the subject, the beginner in the law will find it useful. It 
furnishes within reasonable limits an intelligible account of many 
of the important legal questions which arise in the formation of 


X Public Companies. 


The All India Digest, 1839-1910, Criminal Vor. H 
by 7. y. SANJIVA Row,—Tue Law PRINTING HOUSE, MADRAS. 
—We ‘welcome the second and concluding volume of the All 


* 
e India Criminal Digest by the late Mr. Sanjiva Row, the first 


volume of which we reviewed in vol. XII p.825. It is unneces- 
sary to state that the second volume is characterised by the 
same qualities of logical arrangement and precision as the first 
volume, The work will be of great use to the busy ‘practitioner 
and we trust that the All India Civil Digest which it is under- 
stood is ready will now be published, 


Customs and Customary Law by Sripati Roy, Ban.-AT- 
Law, Tagore Law LECTURES 1908, CALCUTTA, I911.—Mr. 
Sripati Roy is well-kncwn to the profession asthe author of 
useful monographs on different branches of the Criminal Law, 
namely on the Law of Confession and on the Law ofSanction 
to prosecute. His previous efforts have been marked by careful 
and adequate treatment of the subjects taken up ; when therefore 
he was appointed Tagore Professor of Law, expectations were 
raised that a meritorious work would be produced. Our 
expectations have not been disappointed. The subject entrusted 
to Mr. Roy by the University, viz. Customs and Customary 
Law in British India is one of great practical importance and 
has never been systematically treated by any writer before. 
Mr. Roy has therefore been obliged to take recourse to the 
original sourges as also to collect and analyse the various 
judicial decisions given during the last century. The work is 
divided into 18 chapters, each of which is devoted to an exposi- 
tion ofa particular department of customary law, for instance, 


* family customs, caste customs, trade customs, tenancy customs, 


and the similar topics. Separate chapters are also allotted to 


"Budhist customs, Mahomedan'customs, and different departments 


of Hindu customs. It would bé idle to expect that any author 
engaged in the .field practically asa pioneer could eproduce an 
absolitely-éxkaustive treatise, but it must be sajd to the Credit 
of the author that so far as the materials ayailable and the 


. 
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limitations of space would allow, his work is-full and eis distin- 
guished by accuracy. The subject in fact is limitless and we 
only hope that Mr, Roy will not relax his efforts at the collection 
of materials to be incorporated in a second edition, which’ we 
have no doubt will be speedily called for. We notice with 
pleasure that Mr. Roy unlike some of his predecessors has speedily* 
published his lectures. 


Byles on Bills by W. J. B. BYLES AND E.R. Watson, : 


SWEET AND MAXWELL, LONDON, 1911, 25s.— The treatise on Bifls , 
of Exchange by Sir John Byles is one of the classics of English 
legal literature. It was first published in 1829 and at once took 
rank as the leading text book on the subject, though it had to 
contend with notable rivals already in possession of the field, vtz., 
the works of Chitty and Bayley. Nine large editions were 
brought out by the author in less than forty years. Since then 
seven editions have been published under the competent 
editorship of Messrs. Byles and Lloyd. The work of the 
learned Judge has been characterised by lucidity of exposition 
of fundamental principles and orderly statement of the results 
derivable from judicial decisions. In the case of the present 
edition, the editors have made a fundamental change, namely, 
they have introduced the sections of the Bills of Exchange Act 
into the body of the work and treated the exposition as a 
commentary thereon. In other words, they have recast the 
book in the form in which it would have been written by the 
learned author, if he had composed it in 1910, ingtead of in 
1825. The attempt is bold, but is amply justified by the suecess 
which has attended it. Its usefulness has been distinctly 
increased. The text of the author has been preserved as far 
as practicable and has now been put in the form of comments 
upon the sections of the statute. At the same time the decisions 


in the notes have been re-examined and only such of them retained ee 


as may be regarded authoritatively now. In fag a process like 
this was inevitable ifthe work is to retain its vitality. les value 


has been increased by translations of German Law of Bills of , 


Exchange and Cheques given in the Appendix. The Index 
and Table of Cases have been recast and enlarged. We ftel ito, 
doubt whatever that in its present form the work will enjoy the 
patronage of the profession ia the same manner as during the 
last etghty years. I ME 


< 
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MISTAKE IN CONTRACT.—( Continued. ) 
IIL—MISTAKE IN FORMATION, 


The right of the party who has performed to recover back 
his performance depends on a different theory. The notion of 
failure of consideration is frequently adverted to, (1) but it must 
be confined to the case under discussion of a recovery of 
performance where the other party fails to perform. 

In most contracts one of the parties performs first, and 
unless he can do so with some confidence that he will 
receive the performance due him in return, the business 
of the community will be at a stand still If, therefore, his 
confidence has been disappointed by the failure to receive 
the performance bargained for, the law must confer a remedy 
to enable him to recover back the performance, and it makes 
no difference whether the failure of the other party to 
perform was caused by mutual mistake in the formation of the 
contract or by any other cause ; the result is the same in every 
case. It seems, therefore, that no question as to the effect of a 
mistake is properly involved in these cases. 

There are, however, a number of cases of mutual mistake in 
formation where the party prejudiced by the mistake will be given 
telief, which obviously do not depend on the doctrine of impossi- 
bility of performance, Thus, where the parties assign a life policy 
under a mutual error as to the existence of the insured, or where 
thgre isa mistake as to value depending on an error in the opinion 


-9f a third person, or mistake as to value of real estate, some other 


principle must be invoked to explain the relief afforded. In all 
these cases the party prejudiced by the mistake can and generally $ 
has performed, and his right to recover must therefore depend 
on some other principle than that of impossibility of performance. 
The law on this point is probably as yet undeveloped, and we 
håve not collected enough cases to enable us to make any 
_ definite ‘statements as to the principle involved. The relief 
genome’ probably depends on the somewhat ambiguous 


b dun Contreeis (7 ed) 699 Benjamin, Sale, el 414 eto 
Antoh, Con ta, (8 ed >15 
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principle that a Court of equity will not permit one fan to 
enrich himself unjustly at the expense of another, and it may be . 
said that there is injustice when the parties have mutually made 
the same assumption as the basis of the formation of the contract, 
and it subsequently turns out that the fact is otherwise, in | 
consequence of which one ofthe parties will suffer serious finan- 
cial loss by performing the contract, and the other party will reap 
a corresponding financial advantage. . 
This principle, however, clearly does not apply to the” case a 
of a mutual mistake as to the value of the thing sold. Here the? , 
general principle that there can be no relief because of mistake 
applies. Equity declines to interfere in this case because public 
policy having in view the interests of business and commerce, 
requires that there must be some leeway for bargaining and some 
chance for one party or the other to gain some advantage ; 
otherwise there would be no incentive to trade. In many 
commercial transactions there is, to a certain extent, a mistake 
by one party or the other as to the value of the thing sold. 
Courts of equity have refrained from interfering in these cases 
because it would be impossible to draw the line and determine 
how much of a mistake in value should be a ground for relief. 
The case of mistake as to the value of land isan exception 
for several reasons :(1)the value of the land and the influence 
of the particular mistake on the price can be more easily and 
accurately ascertained than in a case of personal property ; (2) 
land has not been generally considered the subject of trade and 
commerce ; (3) the performance of agreements for the sales of 
land has always been under the special jurisdiction of the 
Chancellor, who is thus more easily enabled to apply equitable 
principles ; (4) because of the great importance attached by the 
common law to real property. X 
It is commonly said that the mistake must be as to the. | 
subject-matter or as to some intrinsic fact. (1) This principle, 

f however, does not assist us because it does not tellus whet is 
the subject-matter or what is an intrinsic fact. It further'fails 
to distinguish between (1) mistake involving impossibility of 
performance, (2) mistake involving the principle of unjust enrich- 
ment, (3) the question of relieving one party from the burden “of ° 
the contract because of mistake, and (4) the question of permitting 
one party to recover a performance op*the ground | ‘of failure of. 


(1) Oeste speaks of extiinsio mistake and intrinel® mistake. "This 
is obscure. Itis not the mistake which is extiina,c 07 intrinsic,” buf the fact 


ag to which the mistake 4? made—Ool, Law Review, p.228, hote, 6 v " 
. Li t 
Li . 2 A 
. E: r3 
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* 


“performance on the other side. This question of mutual mistake 

* in fermation is the most difficult part of the whole subject, and 
itis probablf not possible at the present time to offer any more 
definite conclusion on the matter. 


.. UNILATERAL MISTAKE, 


We come now to the case of unilateral mistake in formation 

of the contract, that is, a mistake made by one party only, and 

- her@ we must distinguish two cases, one, where the mistake 

ig known to the other party, and the other, where the mistake 

* is not known. As to the first case the law is clear and well 

settled. When one party makes a mistake in offer or acceptance, 

which mistake is not apparent to the other party, the party 

-making the mistake cannot escape from the obligation of the 

contract ; he-must stand by his offer or acceptance as communi- 
cated to the other party (1). 

Many insurance cases are to be determined by the same 
principle, The insured applies for insurance, the company 
accepts, and the policy which is issued is written evidence of the 
performance by the insured, to wit, the payment of the premium 
and of the obligation assumed by the company and yet to be 
performed. The application is the offer of the insured (2). If the 
policy conforms to the application, no mistake by the insured in 
making the application can be the subject of relief. This is a 
case of a unilateral mistake in the formation of a contract. 

Where the unilateral mistake is on the part of the Insurance 
Company, the rule is different because the contract is one where 
it is the* duty of the insured to disclose matters material to the 
risk. Accordingly, in such case, the company can have relief 
from liability on the policy because of the unilateral mistake. 

. 90 also where partners agree on dissolution, and one party 
buys*the other out. In such case, if either makes a mistake in 
his estimate ,of the value of the business or of his or the other 
epartner’s share, and his offer to buy or sell is based on this error, 
the mistake isfhis, and the other partner having accepted the offer, $ 
the partner making the mistake cannot have any relief, 
' If Aehas an interest in an estate, and he is induced to release * 


gr agsign that interest in consideration of some benefit, 
* . 

(1) Keener, . Vol. 3 p..256. Soott v. Zuttledale (18681 8 E & B. 815 
Banfort v Nesld (1844) A2 Cl. & F. 248, Ohanler v. Hopkins ,1838) 4 M. 
W. 998. Ollicaxt v. Bagley (1843) 6 Q. B. 285, Predeaus v. Bunnett (1857) 
19 B.(N. 8.) 6 h v. Hugað (1871) L R. 6 Q. B. 597 e Keener Vol. 8 

. 175 É 


(2) Keener Vol, 8 p. 267, = 


^. f * 
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makes a mistake as to the value of his interest, it ig a case of 


unilateral mistake in the formation of the contract, the contract * 


being the promise torelease or assign, on the one side, and a 
promise to pay, on the other. These cases come under the same 
principle, and the party releasing can have no relief, (1) If the 
other party in any way induces the mistake, it is a case of 
fraud. (2) 

A Court of equity will, however, sometimes refuse to decree 
specific performance against a party who has made a unilateral 
mistake in the formation of the contract. (3) Most of the cafés . 
which call for the application of this principle are cases of 
agreements for the sale of real estate. (4) In these cases, the Court 
proceeds on the principle that a decree of specific performance 
is not of strict right, and most of them depend on the circumstance" 
that, by reason of the mistake, one party has obtained an 
advantage over the other, and to enforce speciüc performance 
would result in a transfer of the property at a great under- 
valuation. There must, however, be an honest mistake not 
imputable to the gross negligence of the party seeking specific 
performance. (5) 

Where the terms of the contract are ambiguous, and 
where, by adopting the construction put upon them by the 
vendee, they would have an effect not contemplated by the 
vendor, but would compel him to include in the conveyance 
property not intended or believed by him to come within the 
terms of the contract, a bill for specific performance by the 
vendee will be dismissed. (6) The Court will, however, grant a 
preliminary injunction to preserve the status quo until the hear- 
ing, even when there is a doubt as to the specific performance. (7) 

Another instance of unilateral mistake occurs where there is 
a mistake by one of the parties asto the identity of the person 
with whom he is dealing. Thus, if A contracts face to face with C, 


(1) Keener, Vol. 3, p. 184. : E 
(2) Keener, Vol, 3 pp. 1, 88, 144, 289, Gandy v. Macaulay (1886) L. B. 89 


€ on D. 1. 


(8) Kem, Fraud and Mistake (4 ed.) 479. 


(4) aes v. James (1879) L. B, 16 Oh. D. 215. WVason v Armitage 
1806) 13 Ves. 25; Keener, Vol, 2 p 980, Day v. Wells (1861) 80 Seay, 220. 
stor v. Coni (1861) 80 "Beav. 62, Keener Vol. 2 pp 995i, 956, 968. 

v. Hancook (1870) L. B. 6 Oh. Ap 1, Keener, Vol. 2 p 960% 998, 
brranse v. Boulton (1872) L, B, 14 p 124 ; 80h App. 118. 


5) mer, Vol. 2 pp. 937, 919; alo®ey v, OlaveXing (1830) 29 Beay, 94, 
Van Pragh v. .Everidge (1902) 2 Ok 266. © 


(6) JPacendnil v. Seale (1856) 19 Beav. 601 ; Keene 2 p. pis. "| * 
(T) Preston v, Suck (1884) L. R, 27 Oh. D. 497, Keener Vl. 2°p. 985, 
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9 thinking that C is B, the mistake exists in his own mind, and 
there i is a petfect contract formed, because C is entitled to accept 
the offer made to him personally, and consider it so made unless 
there is something to indicate that the offeror has some other 

e party in his mind. (1) 

Another familiar instance of unilateral mistake is where 
tpe. parties enter into a compromise of some disputed claim, 
Each ofte, of course, thinks the compromise is, under the circum- 

, SMnces, favourable to himself, and if it should subsequently turn 
out that he had made a mistake to his prejudice in the view 
he took of his case, he cannot have any relief, frst, because 

e mistake is unilateral in forming the contract of settle- 
ment, and, secondly, because public policy favours the settle- 
ment of litigation and does not permit such statements to 
be lightly set aside. It may be observed, however, that 
there are several kinds of compromise: (1) compromise of 
claim for torts, (2) compromise of claim of property right, (i) 
(3) compromise of contractual liability, (ii) which last case is 
the only one of the three which falls within the scope of 
this article. 

Where the money is paid after suit is brought, it is, never- 
theless, a compromise aud so considered if paid at any time 
before judgment is rendered. Where, however, the claim has 
been reduced to judgment, the contract is merged in the 
judgment, and- the case of mistake in dealing with the 
judgment,is that of non-contractual mistake and beyond the 
limits of this discussion. 

Where one party to the contract makes a unilateral 
mistake in formation, and discovers the mistake before perform- 
ance, he may, of course, refuse to perform and stand an action 
at Jaw for damages, and the other cannot enforce performance 

e unléss the tase comes within the jurisdiction of a Court 
Pf equity. i 

IneSAerwood v. Walker (1) a cow of valuable breed, 
supposed to be barren, was sold for beef. Before the pur- ] 

chaser obtained possession of the animal, the seller learn 

site was with calf, and therefore of great value, and unger- 
took to’ reseind the sale by ,refusing to deliver the fcow. 


t qi Smith v, magang (1878) L° R. 9 Gh, D. 238, " 
( Keener? Vol. 99. : 
(ii) Stewart. rt (1889)'6 Ol, and F. 911. Zrigge v, Lavolle (1862 
15 Moore. O Stoop (1889) an rigg (1862) 
(3) (1887) a m 568. 
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The purchaser brought replevin, and it was held ‘that he 
could not recover. The Court thought it necessagy to discuss 
the question of mistake, which, however, did not figure in the 
case at all, as it merely involved a question of whether specific 
performance could be enforced. Of course, if the mistake 6 
is in the offer and is discovered before acceptance, it may be 
revoked and the offeror saved from the consequences of his 
mistake. * go s 

A case of some difficulty arises where the unilateral mistaWe 
is known to the other party and he joins in the formation of the | 
contract with the mistake uncorrected. The question of how 
far he is under a duty to disclose his superior knowledge | 
determined by principles of the law other than those we ha 
under discussion, and where there is such a duty to disclose 
and failure to observe it, there is generally a case of fraud. 

So, also, where a party orders goods from a store where | 
he has been in the habit of dealing, or which he thinks is being i 
run by a certain individual, and, unknown to him, another | 
person has bought the store and undertakes to supply the ! 
goods, there is no contract. There is a unilateral mistake as to | 
the person, on one side, which must, in the course of business, | 
be known to the other party, and of which the latter cannot i 
take advantage (1). But where the customer discovers the change 
before he appropriates the goods, there is a contract. By 
retaining or receiving the goods after knowledge of the change, 
he recognizes the othet party as the seller. 

Where, however, there is no duty to disclose, ahd, the 
parties deal at arm’s length, there is usually no obligation to 
inform the other party of the mistake. Thus, where the mistake 
is as to the value of the article sold, or as tothe quality of the 
land, as the existence of a mine &c. the party having, the 
superior knowledge may avail himself of that knowledge. 4 p 


~ ROLAND R. Fourkm. 
N (1) Boulton v. Jones (1857) 9 H, and N, B64. = 
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